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Statb  of  Iowa,  v.  Gbobgb  S.  Smith,  Appellant.* 

Frfaici|Md  aiii  Aeeeisorj:  construction  of  statute.  Under  Code, 
section  4814,  which  abrogates  the  distinction  between  an  accessory 
1  before  the  fact  and  a  principal,  making  both  principals,  it  is  error 
to  charge,  no  conspiracy  being  involyed,  that  a  defendant  who  did 
not  actually  commit  the  act  constituting  the  crime,  which  was 
committed  by  another,^s  guilty,  if  at  all,  of  whatever  offense  the 
evidence  shows  such  other  to  have  committed.  This  statute 
simply  changes  the  crime  to  a  substantive  one,  and  makes  it  so  fiff 
independent  that  one  who  would  have  been  an  accessory  at  common 
law,  may  be  dealt  with  as  a  principal,  without  reference  to  the 
prosecution  of  him  who  would,  at  common  law,  have  been  the 
principal. 

Deftnse  ef  DweHfng  Hoase:    ''dwelling  house''  definbd.    The  fact 

8    that  a  man  sleeps  and  keeps  his  clothes  in  the  back  part  of  a  room 

used  as  a  store,  under  an  agreement  with  the  tenant,  does  not 

«The  figaret  on  tbe  left  of  the  syllabi  rfsfer  to  oorrespoDdiog  figures  pUo«d  on  th* 
OglB  of  itoe  easo  »t  the  j^laee  where  the  point  of  the  sylUboi  is  deoMea. 
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justify  him  in  defending  the  building  against  Intruders,  as  his 
dwelling  house  or  private  habitation. 

Self  Drfense:    appueuended  dangbr,    An  instruction  which  makes 
2    the  right  of  self  defense  depend  upon  the  actual  necessity  to  pro- 
tect one's  self,  and  not  upon  the  existence  of  reasonable  ground 
for  believing  that  it  is  necessary,  is  erroneous. 

Aj^ealfrom  Johnson  District  Court. — ^Hon.  M.  J.  Wadb, 

Judge. 

Wednesday,  December  9,  1896. 

The  defendant  was  accused  of  the  crime  of  assault 
with  the  intent  to  commit  murder,  tried  by  jury, 
found  guilty,  and  adj  udged  to  be  imprisoned  in  the  state 
penitentiary  at  Anamosa,  at  hard  labor,  for  the  term 
of  one  year  and  eight  months.  From  that  j^idgment, 
he  appeals. — Reversed. 

Bailey  <&  Murphy j  Joe  A.  Edwards^  and  Hedges  dk 
Bumple  for  appellant. 

MiUon  Bemley,  attorney  general,  for  the  state. 

Robinson,  J. — On  the  thirteenth  day  of  August,  1895» 
R.  P.  Jones,  the  sheriff  of  Johnson  county,  had  for 
service  an  order,  issued  by  a  justice  of  the  peace,  for 
the  removal  of  the  defendant,  "and  store  goods  and 
office  furniture,"  from  a  certain  building  in  a  village 
of  Johnson  county.  He  found  the  premises  described 
in  the  order  occupied  by  the  defendant  and  his  brother, 
John  T.  Smith,  with  a  small  stock  of  medicines  and 
some  CTOceries.    When  the  sheriff  made  known  his 
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wfaUe  attempting  to  enter  the  buUding  after  the 
d^endant  had  left  it,  John  T.  Smith  discharged  at 
him  a  gun.  The  shot  with  which  the  gun  was  loaded 
missed  the  sheriff,  but  hit  four  children,  who  were  on 
t^e  opposite  side  of  the  street.  It  is  claimed  that 
defendant  was  accessory  to  the  act. 

I.  The  court  gave  to  the  jury  an  instruction  as 
follows:  "(5)  It  is  the  law  of  this  state  that  all  per- 
sons concerned  in  the  commission  of  a  public  offense, 
whether  they  directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  its  commission,  even  though 
not  present,  are  equally  guilty  with  the  principal,  and 
are  subject  to  the  same  punishment,  and  guilty  of  the 
same  offense,  as  the  person  who  actually  does  the  act 
which  constitutes  such  offense;  and  in  this  case,  the 
defendant,  if  guilty  at  all,  under  the  evidence,  is  guilty 
only  as  aiding  or  abetting  the  said  John  T.  Smith  in 
the  commission  of  the  crime  charged  in  the  indict- 
ment, or  some  of  those  included  therein.'' 
1  Also:  "(13)  *  *  *  The  defendant,  if 
guilty  at  all,  is  guilty  of  whatever  offense  was 
committed  by  the  said  John  T.  Smith,  if  any; 
and  if  he  is  not  guilty  of  such  offense,  if  any,  as  was 
under  the  evidence  committed  by  John  T.  Smith,  then 
he  cannot  be  found  guilty  of  any  offense  under  this 
indictment,  and  he  must  be  acquitted.^'  These  instruc- 
tions, although  in  different  paragraphs  of  the  charge, 
are  properly  considered  together.  It  is  our  opinion, 
that  they  announce  an  erroneous  rule  of  law.  Section 
4314  of  the  Code  is  as  follows:  "The  distinction 
between  an  accessory  before  the  fact  and  a  principal, 
is  abrogated,  and  all  persons  concerned  in  the  commis- 
sion of  a  public  offense,  whether  they  directly  commit 
the  act  constituting  the  offense,  or  aid  and  abet  its 
commission,  though  not  present,  must  hereafter  be 
indicted,  tried,  and  punished  as  principals."  The  effect 
of  this  provision  is  to  make  the  offense  of  one  who,  at 
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common  law,  would  have  been  an  accessory  beforo 
the  fact,  substantive,  and  so  far  independent  that 
he  may  be  indicted,  tried,  and  punished,  and 
as  a  principal,  without  regard  to  the  prosecution 
of  the  person  who,  at  common  law,  would  have  been 
the  principal.  The  guilt  of  a  person  who  aids  or  abets 
the  commission  of  a  crime  must  be  determined  upon 
the  facts  which  show  the  part  he  had  in  it,  and  does 
not  depend  upon  the  degree  of  another's  guilt.  See 
State  V.  Lee,  91  Iowa,  499  (60  N.  W.  Rep.  119);  People 
V.  Kief,  126  N.  Y.  661  (27  N.  E.  Rep.  557);  Goins  v. 
State  (Ohio)  (21  N.  E.  Rep.  478);  State  v.  Steeves  (Or.) 
(43  Pac.  Rep.  954);  State  v.  Bogue  (Kan.  Sup.)  (34  Pac. 
Rep.  410);  State  v.  Patterson,  34  Pac.  Rep.  784;  1  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  269;  1  Wharton,  Cr.  Law,  sec- 
tion 237.  In  this  case,  the  shot  which  endangered  the 
sheriff  was  fired  by  John  T.  Smith.  He  may  have 
fired  it  with  such  premeditation  and  malice,  as  to  have 
committed  the  offense  of  an  assault  with  intent  bo 
commit  murder;  yet  the  defendant  may  have  abetted 
or  counseled  it  in  the  heat  of  passion,  without  {pre- 
meditation, and  without  malice,  and  thus  have  been 
guilty  of  the  offense  of  assault  with  intent  to  commit 
manslaughter.  State  v.  White,  45  Iowa,  325.  It  is 
clear  that,  had  these  been  the  facts,  the  defendant 
would  not  have  been  guilty  of  the  offense  committed 
by  his  brother.  It  should  be  remembered  that  the 
instructio^s  we  have  set  out  have  no  reference  to  an 
act  committed  as  the  result  of  a  conspiracy.  In  such 
a  case  a  different  rule  prevails,  for  the  reason  that  a 
conspirator  engaged  in  an  unlawful  act  is  liable  for 
the  acts  of  his  co-conspirators,  done  in  pursuance  of 
the  common  design.  State  v.  Munchrath,  78  Iowa,  268 
(43  N.  W.  Rep.  211).  The  evidence  with  regard  to 
the  connection  of  the  defendant  with  the  offense 
alleged  to  have  been  committed  by  his  brother  is 
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conflicting,  and  we  cannot  say  that  the  error  pointed 
out  was  without  prejudice. 

n.  The  district  court  also  charged  the  jury  as 
follows:  "(15)  It  is  contended  by  the  defendants 
that  whatever  acts  the  said  John  T.  Smith  did  were  in 

self-defense  of  himself  and  his  property.  As  to 
2         this,  you  are  instructed  that  the  said  R.  P. 

Jones  was  rightfully  upon  said  premises,  and 
had  a  right  to  enter  the  building  occupied  by  John  T. 
Smith;  and  the  said  John  T.  Smith  would  have  a  right 
under  the  law  to  use  a  deadly  weapon  in  defense  of 
his  property  (and  a  loaded  shot  gun  is  a  deadly 
weapon),  or  in  self-defense,  only  in  case  such  use  of 
said  deadly  weapon  was  reasonably  necessary  to  pro- 
tect his  life,  or  to  protect  his  person  from  serious 
bodily  harm."  "(16)  In  other  words,  before  a  person  is 
authorized,  under  the  law,  to  make  an  assault  with  a 
deadly  weapon,  he  must,  as  a  reasonable  person,  have 
reasonable  apprehension  of  danger  to  his  life  or  seri- 
ous injury  to  his  person;  and  such  apprehension  must 
be  reasonable,  or  appear  to  him  to  be  reason- 
able, under  ,all  the  circumstances  as  presented 
to  him  at  the  time,  and  the  use  of  such  deadly 
weapon  must  have  appeared  to  be  reasonably  neces- 
sary. Therefore,  gentlemen,  you  will  have  to  deter- 
mine whether  or  not  the  shooting  by  the  said  John  T. 
Smith  was  reasonably  necessary,  under  all  the  circum- 
stances, to  protect  his  person  from  serious  bodily 
injury,  or  to  protect  his  life;  that  is,  whether  he,  as  a 
reasonable  man,  under  the  circumstances,  appre- 
hended danger  to  his  life,  or  serious  bodily  harm,  and 
whether  he  used  the  gun  in  defense  thereof,  and 
whether  said  use  of  said  gun  was  reasonable.  If  so, 
he  was  not  guilty  of  any  offense,  and  the  defendant 
herein  should  be  acquitted."  The  appellant  justly  com- 
plains of  the  fifteenth  paragraph,  because  it  made  the 
right  of  John  T,  Smith  to  use  a  deadly  weapon  in 
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defense  of  himself  or  property  depend  upon  the  actual 
necessity  for  such  use,  and  not  upon  his  having  rea- 
sonable ground  for  believing  that  it  was  necessary. 
State  V.  Shelton,  64  Iowa,  338  (20  N.  W.  Rep.  459).  It 
is  claimed  that  the  error  pointed  out  was  cured  by  the 
sixteenth  paragraph  of  the  charge,  but,  as  the  judg- 
ment of  the  district  court  must  be  reversed  on  a 
ground  already  stated,  it  is  only  necessary  to  say  that 
the  error  should  be  avoided  on  another  trial.  The 
first  part  of  paragraph  15  is  also  criticised,  but,  as  it  is 
made  to  depend  upon  a  state  of  facts  which  may  not 
exist  on  another  trial,  we  refrain  from  discussing  the 
alleged  error. 

III.  The  court  refused  to  give  to  the  jury  an 
instruction  asked  by  the  defendant,  in  words  as  fol- 
lows:   "You  are  instructed  to  determine  as  to  whether 

or  not  that  was  the  dwelling  house  or  habita- 
3  tion  of  John  T.  Smith,  and  if  you  find  that  it 

was  his  dwelling  house  or  habitation,  you  are 
then  instructed  that  he  did  not,  under  the  law,  have 
to  retreat  from  it,  but  could  defend  himself,  and  resist 
intrusion,  by  any  means,  if  he,  as  a  reasonable  man,  had 
an  apprehension  that  the  party  making  the  attempt  to 
enter  was  intending  to  commit  great  bodily  harm,  and 
that  his  entering  was  for  the  purpose  of  committing  said 
bodily  harm."  It  is  urged  by  the  defendant  that  the 
evidence  authorized  the  jury  to  find  that  the  room  in 
which  John  T.  Smith  carried  on  his  business  was  his 
living  apartment,  in  which  he  resided.  It  appears 
that  the  defendant  and  his  brother  occupied  the  front 
part  of  a  room  twelve  by  twenty-four  feet  in  size  for 
business  purposes.  It  was  separated  from  the  back 
part  by  a  partition,  which  extended  but  a  part  of  the 
way  across  the  room,  and  did  not  reach  the  ceiling. 
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some  clothing  in  the  back  part.  His  occupation  was 
by  virtue  of  some  arrangement  with  the  defendant, 
who  claimed  that  he  had  leased  the  premises,  and  he 
obtained  his  meals  outside  the  building.  We  find 
nothing  in  the  record  which  would  have  justified  the 
giving  of  the  instruction  refused.  The  evidence  did 
not  show  that  the  place  was  a  dwelling  house  or  pri- 
vate habitation,  but  a  public  place  of  business,  to 
which  the  people  of  the  community  were  expected  to 
resort.  The  fact  that  John  T.  Smith  slept  and  kept  a 
few  articles  of  clothing  there  did  not  change  its  char- 
acter. In  view  of  the  conclusion  reached,  we  find  it 
uniiecessary  to  consider  the  other  questions  discussed. 
For  the  reasons  shown,  the  judgment  of  the  district 

court  is  BEVBBSED. 


State  of  Iowa  v.  Joe  Allen,  Appellant. 

MI§eeii4Ml  of  Counsel:    opening  statement.    It  is  not  reversable 
error  for  the  attorney  for  the  prosecution,  in  good  faith,  and  with 

1  reasonaUe  grounds  to  believe  certain  evidence  admissible,  to  state 
to  the  jury,  in  his  opening  statement,  the  substance  of  such  eyi« 
deuce,  though,  when  offered,  it  is  rejected. 

IteooNDUOT  OF  goitrt:    Examining  taitness.    The  asking  of  ques- 

2  tions  of  witnesses,  in  a  criminal  trial,  by  the  court,  in  such  man- 
ner and  under  such  circumstances  as  to  indicate  to  the  jury  the 
oourffl  suspicion  or  opinion  that  the  witness  had  been  instructed 
by  defendant  or  his  attorney  not  to  answer  a  certain  question 
n^ich  the  court  required  him  to  answer,  is  cause  for  reversal, 
where  there  was  no  foundation  for  such  suspicion  or  opinion. 

Hotlee  of  Evidenee:    proof  of  service.    Proof  that  a  notice  advising 

6    of  proposed  additional  witnesses  in  a  criminal  trial  has  been 

served,  must  be  made  either  by  formal  return  like  that  required 

on  an  original  notice,  or,  else,  by  other  evidence  showing  that  the 

notice  was  in  fact  given  to  the  defendant,  as  the  statute  requires. 

CrowexsmlBatlon.  A  sheriff  who  has  testified  upon  direct  examina- 
tion in  a  criminal  action,  that  after  receiving  the  warrant  for 
8  defendant  he  made  search  for  him,  may  be  asked  on  cross-exami- 
nation, if  the  defendant's  father  had  not  stated  to  him  the  day 
before  the  warrant  was  served,  that  he  would  have  the  defendant 
oome  up  the  next  morning  and  surrender  himself,  as  sueh  fact 
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would  tend  to  affect  the  credibility  of  his  statement  that  he  could 
not  find  defendant,  by  showing  that,  under  the  circumstances,  he 
was  not  likely  to  make  such  a  search;  and  it  would  bear,  as  well, 
on  the  claim  made  that  defendant  was  evading  arrest. 

Samb.  a  witness  who  has  testified  to  the  bad  moral  character  of 
4  another  witness,  cannot  be  questioned  on  cross-examination  as  to 
whether  he  had  ever  heard  certain  persons  named,  not  shown  to 
have  been  acquainted  with  or  to  live  in  the  neighborhood  of  the 
witness  to  whose  character  he  had  testified,  speak  of  the  tatter's 
character. 

Appeal  from  Dickinson  District  Court. — ^Hon.  W.  B. 
Quaeton,  Judge. 

Wednesday,  December  9, 1896. 

The  defendant  was  indicted  for  the  crime  of  sedne- 
tion,  was  convicted,  and  sentenced  to  the  penitentiary 
for  the  term  of  two  years,  and  adjudged  to  pay  the 
costs  of  prosecution,  from  which  sentence  and  judg- 
ment  this  appeal  is  prosecuted.— Reversed. 

Allen  i&  Cullen  and  A.  G.  Parker  for  appellant. 

Milton  Remley^  attorney  general,  for  the  state. 

KiNNE,  J. — ^I.  We  are  confronted  with  a  record 
of  over  four  hundred  pages,  in  which  not  a  single 
assignment  of  errors  is  to  be  found.  Under  the  stat- 
ute, in  such  cases  we  are  required  to  "examine  the 
record,  and,  without  regard  to  technical  errors,  or 
defects  which  do  not  affect  the  substantial  rights  of 
the  parties,  render  such  judgment  on  the  record  as 
the  law  demands."  Code,  section  4538.  We  have 
held  in  criminal  cases,  where  no  argument  or  assign- 
ment of  errors  was  filed,  that  we  would  not  enter  upon 
a  discussion  of  the  case;  that  in  such  cases  all  we  were 
required  to  do  was  to  examine  the  record,  and,  if  no 
error  was  found,  to  announce  that  fact  and  the  judg- 
memt  of  the  court  State  v.  Quinn,  63  Iowa,  396  (19  N.  W. 
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Rep.  256);  State  v.  Lundermilk,  50  Iowa,  695.    In  this 
case,  however,  extended  arguments  are  filed  by  both 

sides,  and  we  shall  proceed  to  discuss  the  ques- 
1  tions  presented.    The  county  attorney,  in  his 

opening  statement  to  the  jury,  said  he  pro- 
posed to  show  that  the  defendant  stated  to  the  pros- 
ecntrix  that  if  she  would  release  him  from  all 
liability  he  would  pay  her  a  certain  sum  of  money; 
that  he  endeavored  to  get  her  to  dispose  of  the  child 
in  some  way  so  as  to  relieve  him  from  liability,  and 
offered  her  money  to  do  so.  The  statement  was 
objected  to  before  being  made,  as  well  as  afterwards,  as 
being  incompetent,  irrelevant,  and  immaterial^  and 
the  objection  was  overruled,  and  an  exception  taken. 
It  is  eamesUy  contended,  that  such  evidence  was  not 
only  improper  and  inadmissible,  but  was  known  to  be 
so  by  the  county  attorney  when  he  made  the  state- 
ment, and  hence  was  without  warrant,  and  made  in 
bad  faith,  and  such  misconduct  as  worked  great  preju- 
dice to  the  defendant.  We  do  not  find  it  necessary  to 
determine  the  question  of  the  admissibility  of  such 
evidence.  H,  however,  the  prosecutor  in  good  faith, 
and  with  reasonable  grounds  to  believe  the  evidence 
admissible,  states  what  he  claims  to  be  the  substance 
of  such  evidence  to  the  jury,  it  does  not  follow  that 
his  conduct  in  so  doing,  is  censurable,  because  in  the 
further  progress  of  the  trial,  as  in  this  case,  the  court 
roles  out  said  evidence,  when  offered,  as  improper. 
There  is  much  doubt  as  to  •whether  the  matter  com- 
plained of  is  a  part  of  the  record,  so  as  to  require  us 
to  pass  upon  the  question  presented;  but,  in  view  of 
the  doubt,  we  may  say  that,  conceding  it  to  be  properly 
of  record,  we  are  not  warranted,  in  view  of  the  facts, 
in  holding  that  the  statement  was  misconduct.  We 
see  nothing  to  indicate  bad  faith  or  intentional  wrong 
on  the  part  of  the  prosecution  in  making  the  state- 
ment.   The  evidence,  when  offered,  was  ruled  out,  and 
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it  appears,  that  it  worked  no  prejudice  to  the  defend- 
ant. 

II.  Very  many  acts  of  the  trial  court  are  com- 
plained of  as  constituting  such  misconduct  as  should 
work  a  reversal  of  this  case.  We  cannot  consider 
them  all  separately.  Some  of  the  remarks  of  the  court 
were  proper  and  timely;  others  were  uncalled  for,  if 
not  positively  improper;  and  still  other  acts  were,  as 
it  seems  to  us,  highly  improper,  and  certainly  preju- 
dicial. We  discover  no  act  of  the  court  which  preju- 
diced the  defendant,  save  the  matter  we  are 
2  about  to  refer  to.    In  the  course  of  the  examina- 

tion of  the  defendant's  witness,  O'Farrell,  coun- 
sel for  the  defendant  was  attempting  to  show,  by  the 
witness,  specific  acts  of  unchastity  on  the  part  of  the 
prosecutrix,  prior  to  her  alleged  seduction.  The  wit- 
ness was  asked  if  he  had  sexual  intercourse  with  the 
prosecutrix  at  a  certain  time  and  place,  and  failed  to 
answer,  whereupon  the  question  was  repeated,  and  the 
witness  appealed  to  the  court  to  know  if  he  was  com- 
pelled to  answer  the  question,  and  was  told  that  he 
must  answer  it.  Thereafter  the  following  occunred: 
"The  Court:  You  may  answer  that  question,  and 
answer  it  promptly  now.  You  know  whether  you  did 
or  didn't,  and  you  don't  have  to  study  an  hour  to  know 
that  fact.  Q.  Did  you?  (No  answer.)  Q.  Answer  it 
by  yes  or  no.  (No  answer.)  Q.  Answer  it.  The  Court: 
Aire  you  going  to  answer  that  question?  A.  I  don't 
have  to  answer  it.  The  Court:  Yes,  you  do  have  to 
answer  it.    Mr.  Reporter,  take  this  question:  Q.  Have 


Digitized  by 


Google 


Deo.  1896]  Statb  ov  Iowa  y.  Allek.  11 

improper,  incompetent,  and  irrelevant.  It  is  an 
improper  and  unwarranted  question  to  be  asked  by 
the  court.  The  Court:  Objection  overruled.  Answer 
the  question,  sir.  (Defendant  excepts.)  Mr.  Allen: 
And,  assuming  something  that  has  not  been  shown  or 
developed  in  the  testimony  of  this  case,  and  it  is  not 
a  question,  with  all  due  respect  to  the  court,  not  a 
proper  one  for  the  court.  The  Court:  Objection  over- 
ruled. Answer  that.  Read  the  question,  Mr.  Reporter. 
(Defendant  excepts.  Question  read  by  the  reporter.) 
A.  I  talked  v^th  Mr.  Allen.  Q.  How  many  talks  have 
you  had  with  him?  (The  defendant  makes  the  same 
objection.  Objection  overruled.  Defendant  excepts.) 
A.  One,  I  think.  Q.  One;  but  only  one?  Did  you 
have  any  talk  with  him  or  any  one  of  counsel  for  the 
defendant,  that  you  should  hesitate  in  answering  these 
questions,  sir?  (The  defendant  makes  the  same  objec- 
tion.) The  Court:  Answer  the  question.  (Defendant 
excepts.)  A.  No,  sir.  Q.  Now,  answer  the  question 
that  has  been  asked  you.  Read  that,  Mr.  Reporter."  The 
questions  of  the  court  were  well  calculated  to  impress 
the  jury  with  the  conviction  that  the  court  thought 
that  the  witness  was  avoiding  and  refusing  to  answer 
the  question  because  he  had  been  advised  so  to  do  by 
the  defendant  and  his  counsel.  The  effect  of  the  inference 
to  be  properly  drawn  from  the  questions  asked  by  the 
court  was  not  other,  or  different,  than  it  would  have 
been  had  his  honor  directly  charged  the  defendant  and 
counsel  with  tampering  with  the  witness,  and  advis- 
ing him  to  refuse  to  answer,  even,  in  obedience  to  the 
command  of  the  court.  Such  a  charge,  if  sustained, 
might  have  merited  severe  punishment  of  both 
defendant  and  his  counsel,  possibly.  Nothing  had 
happened  in  the  examination  of  the  witness,  or  in  the 
conduct  of  the  defendant,  or  of  his  counsel,  to  war- 
rant a  suspicion,  even,  that  any  attempt  had  been 
made  by  either  to  influence  the  witness  in  any  way, 
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much  less  improperly.  It  was  a  very  grave  charge  to 
make,  or  insinuate,  and  the  effect  of  the  court's  ques- 
tions must  have  been  highly  prejudicial  to  the  defend- 
ant. Besides,  they  were  calculated  to  shake  the 
confidence  of  the  jury  in  the  testimony  of  this  witness 
generally,  as  well  as  in  the  evidence  of  every  witness, 
adduced  on  behalf  of  the  defendant.  If  the  defendant 
and  his  counsel  were  guilty  of  thus  attempting  to  impede 
proper  legal  inquiry  in  case  of  this  witness,  and  to 
shape  the  examination  by  such  improper  means  for  the 
accomplishment  of  their  own  ends,  why  may  not  the 
jury  very  properly  conclude  that  they  would  do  the  same 
thing  as  to  all  of  the  witnesses,  and  thus,  perhaps,  sup- 
press the  truth,  or  improperly  color  it  to  suit  the  necessi- 
ties of  the  defendant?  Surely,  no  one  can  say  that  the 
action  of  the  court  did  not  imperil  the  defendant's  case, 
and  rob  the  testimony  adduced  by  his  side  of  its  force 
and  strength.  Besides,  the  court  had  no  right  to 
intimate  that  counsel  had  resorted  to  unwarranted 
and  disreputable  methods  in  coaching  the  witness, 
when  there  was  nothing  which  could  be  a  proper 
ground  for  such  a  charge.  The  record  indicates  that 
this  case  was  hotly  contested,  and  that  counsel  on 
both  sides  were  not  always  in  a  proper  frame  of  mind, 
and  it  may  be  that  the  acts  of  the  court  above  men- 
tioned were  in  a  measure  induced  by  the  unnecessary 
wrangling  of  counsel.  Certain  it  is  that  the  court  was 
in  some  manner  led  into  doing  a  wrong  which,  though 
no  doubt  unintentional,  was  none  the  less  a  grave  mis- 
take, and  fraught  with  great  prejudice  to  the  defendant. 
It  must  be  remembered  that  jurors    watch  courts 
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about  the  case.    Every  remark  dropped  by  the  court, 
every  act  done  by  him  during^  the  progress  of  the  trial, 
is  the  subject  of  comment  and  conclusion  by  jurymen. 
Hence  it  is  that  judges  presiding  at  trials  should  be 
exceedingly  discreet  in  what  they  say  and  do  in  the 
presence  of  a  jury,  lest  they  seem  to  lean  towards  or 
lend  their  influence  to  one  side  or  the  other.    As  is 
said  in   Wheeler  v.  Wallace,  53  Mich.  S55  (19N.*W. 
Rep.  34) :    "It  is  nevertheless  possible  for  a  judge,  how- 
ever correct  his  motives,  to  be  unconsciously  so  dis- 
turbed by  circumstances  that  should  not  affect  him,  as 
to  do  and  say,  in  the  excitement  of  a  trial,  something, 
the  effect  of  which  he  would  not,  at  the  time,  realize, 
and  thereby  accomplish  a  mischief    that  was  not 
designed.'*    Such  seems  to  have  been  the  fact  in  this 
case.    As  we  have  indicated,  the  misconduct  we  have 
been  discussing  was  so  great,  and  so  prejudicial,  as  to 
require  us  to  reverse  this  case.    People  v.  Abbott,  101 
Cal.  645,  36  Pac.  Rep.  129;  Id.,  34  Pac.  Rep.  500. 

in.  Complaint  is  made  of  the  conduct  of  counsel 
for  the  state  during  the  progress  of  the  trial.  We  do 
not  discover  any  such  misconduct  as  could  have 
worked  any  prejudice  to  the  defendant. 

IV.  Many  errors  are  claimed  as  to  the  rulings  of 
the  court  in  admitting  and  excluding  testimony.  The 
sheriff  testified  that  after  he  had  received  the  warrant 
for  the  defendant's  arrest  he  went  to  Okoboji, 
8  and  made  search  for  the  defendant,  and  did  not 
find  him,  and  left  the  warrant  with  one  Wilson 
to  arrest  the  defendant.  On  cross-examination,  he 
was  asked  if  he  had  not  been  informed  the  day  before 
that,  by  defendant's  father,  that  he  would  have  the 
boy  come  up  the  next  morning,  and  surrender  himself, 
and  answered,  "Yes,  sir."  The  answer  was  stricken 
out  as  not  being  proper  cross-examination.  Other 
questions  touching  the  same  matter  were  excluded 
for  the  same  reason.    These  rulings  were  erroneous^ 
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The  state  was  attempting  to  show  that  the  defend- 
ant was  secreting  himself,  or  attempting  to  avoid 
arrest,  as  a  fact  tending  to  show  his  guilt.  It 
was  proper  to  show  the  facts  sought  on  cross-exam- 
ination for  the  purpose  of  affecting  the  credibility  of 
the  sheriff's  statement  that  he  could  not  find  the 
defendant,  as  tending  to  show  why  he  would  likely  not 
make  much  of  an  effort  so  to  do,  in  view  of  the  inform- 
ation he  possessed.  It  was  also  proper  as  tending  to 
overcome  any  inference  which  might  be  drawn  from 
the  direct  examination  of  the  ofl5cer  to  the  effect  that 
the  defendant  was  endeavoring  to  evade  arrest. 

V.  Evidence  was  introduced  to  show  that  the 
prosecutrix  had  been  associating  with  a  man  named 
Vance,  and  that  he  was  a  man  of  bad  moral  character, 

and  an  associate  with  lewd  women.  Upon 
4         cross-examination  of  a  witness  as  to  Vance's 

bad  moral  character,  plaintiff's  counsel,  over  the 
defendant's  objection,  was  permitted  to  ask  the  wit- 
ness whether  or  not  he  had  heard  various  persons, 
mentioning  their  names,  speak  of  Vance's  bad  charac- 
ter. This  was  also  error.  It  did  not  appear  that  the 
.persons  whose  names  were  mentioned,  lived  in  Vance's 
neighborhood,  or  that  they  ever  knew  Vance,  or  ever 
heard  of  him  or  of  his  character;  and  as  to  some  of 
them,  it  did  not  appear  where  they  lived.  If  a  witness 
on  character  may  be  impeached  or  discredited  by 
showing  that  persons  he  has  not  mentioned,  and  who 
are  not  shown  to  have  ever  heard  of  the  man  whose 
character  is  in  question,  and  who  are  not  shown  to 
have  even  resided  in  his  neighborhood,  or  to  have  had 
any  means  of  knowing  as  to  his  character,  then  such 
a  witness  may  always  be  discredited.  While  it  would 
have  been  proper  to  have  inquired  of  the  witness  as 
to  what  persons  he  had  heard  discuss  the  character  of 
Vance,  it  was  not  proper  to  attempt  to  overcome  the 
weight  of  his  evidence  by  showing  that  persons  he 
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never  heard  of,  or  who,  so  far  as  appears,  never  knew 
Vance,  and  never  heard  of  him,  had  never  been  heard 
to  say  anything  against  his  character. 

VI.  It  is  urged,  that  the  evidence  did  not  warrant 
the  conviction  of  the  defendant.  In  view  of  a  re-trial, 
it  is  not  proper  for  us  to  now  discuss  the  weight  and 
sufficiency  of  the  evidence. 

VII.  Complaint  is  made  of  the  action  of  the 
court  in  giving  and  in  refusing  to  give  instructions. 
We  have  carefully  examined  the  instructions  refused, 
as  well  as  those  given,  and  discover  no  error  in  the 
court's  action.  In  so  far  as  the  instructions  asked 
were  correct,  they  were  embodied  in  the  charge  of  the 
court. 

Vill.  It  appears,  that  certain  papers  which  the 
jury  should  not  have  had,  unless  by  consent  of  parties, 
were  sent  to  the  jury  room.  It  is  said,  that  they  were 
improperly  sent  to  the  jury.  As  this  case  is  to  be 
re-tried,  and  counsel  will,  doubtless,  see  to  it  that 
improper  papers  do  not  go  to  the  jury  on  the  re-trial, 
we  need  give  the  matter  no  further  consideration. 

IX.  But  one  question  remains  for  consideration. 
Several  persons  were  examined  as  witnesses  on  part  of 
the  state,  and  against  defendant's  objection,  whose 
names  were  not  indorsed  upon  the  indictment,  and 
who,  in  fact,  were  never  before  the  grand  jury,  and  it 
is  claimed  no  notice  was  served  upon  the  defendant  of 
the  state's  intention  to  use  them  as  witnesses  on  the 
trial.  No  complaint  is  made  as  to  the  form  of  the 
notice  which  appears  in  the  record,  but  it  is  urged 
that  there  was  no  proper  evidence  that  it  had  been 
served  upon  the  defendant.  The  return  is  defective 
in  that  it  fails  to  show  that  the  person  making  the 

service  was  an  officer,  and  the  return  is  not 
6         sworn  to.    When  formal  service  is  made  of 

such  a  notice,  the  return  should  be  such  as  is 
required  in  case  of  service  of  original  notices,  er  it 
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should  be  shown  by  other  evidence  that  notice  was  in 
fact  given  to  the  defendant,  as  the  statute  requires. 
We  conclude  that  there  was  no  evidence  before  the 
court  showing  that  proper  notice  had  been  given  the 
defendant.  For  the  reasons  heretofore  given,  the  j udg* 
ment  below  must  be  bev-^rsed. 


^jqq—j^        R.  H.  Allen  v.  Barrett  &  Carlton,  et  al.,  Appellants* 

,112    426 

lioo" —  Daiiiafes  for  Setting  Fire:    nrsuRANOB  as  a  defense.    Defendant,  in 

iJ9    ^  an  action  to  recover  damages  for  the  negligent  burning  of  a  build- 

^'^  4    ing,  cannot  claim  a  reduction  of  damages  in  the  amount  paid  to 

plaintiff  by  an  insurance  company,  especially  where  plaintiff  has 

agreed  to  reimburse  the  insurance  company  if  he  reoovered  of 

defendant. 

Value  op  defendant's  propertt  destroyed:  No  defense,  Eridence 

as  to  the  value  of  the  property  of  defendants,  destroyed  by  a  fire, 

8    which  is  charged  to  have  been  negligently  set  by  them,  is  not 

admissible  in  an  action  against  them  for  the  destruction  of 

premises,  by  said  fire  communicated  from  their  building. 

Right  of  action  bt  bailee.    A  bailee  in  possession  of  goods  for  the 
purpose  of  sale,  has  such  an  interest  as  to  enable  him  to  maintain 
5    an  action  for  injury  to,  or  the  loss  of,  the  property,  from  the  negli- 
gence of  another. 

Negligence  in  Setting  Fire:    juby  question:    Facts  stated. 

Inadmissibility  of  Eridence  for  Certain  Purposes:  asking  msTBiro- 
TiONs.  In  an  action  for  damages  caused  by  fire  negligently  set 
B  out  by  defendant's  agent,  who  was  also  a  party  defendant,  declar- 
ations and  admissions  made  by  the  agent  after  the  fire,  are  admis- 
sible against  him,  and  in  the  absence  of  any  special  objection  that 
such  evidence  was  not  admissible  against  the  other  defendants,  of 
any  request  to  the  court  to  so  charge,  the  admission  thereof  can- 
not be  made  a  basis  for  error. 

Appeal  from  Sac  District  Court. — Hon.  C.  D.  Gold- 
smith, Judge, 


Wednesday,  Deobmbee  9,  1896. 
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by  jury.     Verdict  and  judgment  for  the  plaintiff. 
Defendants  appeal. — Affirmed. 

Jos.  H.  Tait,  R,  M.  Hunter,  and  Wright  &  Baldwin 
for  appellants. 

J.  C.  Cook  for  appellee. 

RoTHBOOK,  C.  J. — ^I.  Barrett  &  Carlton  is  a  part- 
nership firm,  composed  of  T.  A.  Barrett  and  D.  D. 
Carlton.  Guy  Carlton  was  in  the  employ  of  the  firm 
as  a  general  clerk  and  salesman.  The  partnership 
and  the  individual  members  thereof  and  Guy  Carlton 
were  made  parties  defendant  in  this  action.  The 
partnership  was  engaged  in  general  merchandise  busi- 
ness in  the  village  of  Early,  in  Sac  county.  The 
plaintiff  was  engaged  in  the  agricultural  implement 
business  in  the  same  place.  On  the  thirteenth  day  of 
September,  1893,  a  warehouse  of  the  defendants  in 
the  rear  of  their  main  store  building  took  fire  and  was 
totally  destroyed.  The  fire  spread  to  other  buildings 
near  by,  and  they  were  consumed,  and  in  the  confla- 
gration, a  warehouse  belonging  to  the  plaintiff,  in 
which  a  large  quantity  of  agricultural  implements 
and  other  merchandise  were  stored,  was  burned,  with 
all  its  contents.  This  action  was  brought  against  the 
defendants  as  above  named.  It  is  averred  in  the 
petition  that  the  fire  which  destroyed  all  of  said  prop- 
erty was  caused  by  the  negligence  of  Guy  Carlton,  in 
setting  fire  to  a  collection  of  rubbish  and  combustible 
material  so  near  a  warehouse  belonging  to  the  defend- 
ants that  it  was  burned,  and  caused  the  destruction 
of  plaintiff's  property.  In  the  rear  of  the  defendants' 
salesroom,  and  some  twenty-five  feet  away,  they  had 
a  wareroom  in  which  they  stored  goods.  The  fire 
which,  it  is  claimed,  destroyed  the  buildings  and 
contents,  was  kindled  by  Guy  Carlton  in  thii  Vacant 
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space.    It  is  admitted  that  the  said  warehouse  was 
the  first  building  burned,  and  there  is  no  question 
that  all  the  other  property  was  destroyed  by  the  fire 
which    burned    the   defendants'    warehouse.      The 
question  of  fact  in  the  case,  to  which  all  of  the  testi- 
mony of  the  witnesses  was  directed,  was  whether  the 
fire  which  burned  the  property  originated  from  the 
fire  set  out  in  the  rubbish  by  Guy  Carlton,  in  the 
vacant  space  near  the  defendant's  warehouse.    There 
is  no  real  question  that,  if  the  property  of  the  plain- 
tiff was  destroyed  by  the  negligence  of  Guy  Carlton, 
all  of  the  defendants  are  liable  for  the  damages. 
1         It  is  earnestly  contended  in  behalf  of  appel- 
lants, that  the  verdict  is  not  supported  by  the 
evidence,  and  that  the  jury  in  the  case  were  controlled 
by  passion  and  prejudice.    It  is  not  our  practice  to 
review  the  testimony  of  the  witnesses.    An  examina- 
tion of  all  the  evidence  in  the  case  shows,  that  there 
is  such  a  conflict,  that  every  question  of  fact  was  for 
the  jury  to  determine.    There  was  direct  conflict  on 
some  of  the  facts.    There  were  many  collateral  facts, 
about  which  the  witnesses  differed.    There  is  no  doubt 
that,  when  the  first  building  commenced  to  burn, 
there  was  a  strong  wind  blowing  from  the  direction 
where  the  rubbish  was  set  on  fire  by  Carlton,  to  the 
building,  and  there  is  a  conflict  as  to  whether  theye 
was  any  wind  when  the  fire  was  kindled.     Then, 
again,  there  is  evidence  tending  to  show,  that  the 
warehouse  took  fire  from  the  inside,  and  not  the  out- 
side.   There  was  other  evidence  to  the  effect,  that 
wide  doors  in  the  building  next  to  the  burning  rubbish 
were  open,  so  that  the  fire  from  the  burning  bonfire 
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rubbish  which  Carlton  burned,  and  whether,  when  the 
velocity  of  the  wind  increased  before  the  building 
took  fire,  Carlton  took  proper  means  to  extinguish  the 
bonfire.  And  there  is  conflict  on  the  question  as  to 
the  distance  from  the  fire  to  the  building.  A  number 
of  special  interrogatories,  requested  by  each  party, 
were  submitted  to  the  jury.  Some  of  them  involved 
many  collateral  facts,  not  at  all  controlling  the  finding 
of  the  jury  upon  the  ultimate  fact  of  liability.  A 
point  is  made  by  appellants,  that  some  of  the  answers 
to  these  interrogatories  were  without  support  in  the 
evidence.  We  do  not  think  this  position  is  well  taken. 
The  evidence  shows,  without  question,  that  the  rela- 
tion of  the  defendant,  Guy  Carlton,  to  the  members  of 
the  firm  and  to  the  partnership,  was  such,  that  if  the 
fire  was  caused  by  his  negligence,  the  other  defendants 
are  liable  for  his  acts.  We  have  given  a  general  state- 
ment of  the  effect  of  the  testimony  of  the  witnesses. 
Our  conclusion  is,  that  so  far  as  the  suflBciency  of  the 
evidence  is  concerned,  the  verdict  must  be  sustained. 

n.  Evidence  was  introduced  by  the  plaintiff 
showing  that,  after  the  fire,  Guy  Carlton  made  certain 
admissions  which  tended  to  show  that  he  was  negli- 
gent in  setting  out  the  fire.  This  evidence  was 
2  objected  to  because  it  was  irrelevant,  incompe- 
tent, and  immaterial.  The  objections  were 
overruled,  and  exceptions  were  taken,  and  this  ruling 
of  the  court  is  claimed  to  be  erroneous  and  prejudical. 
The  position  of  counsel  is  not  well  taken.  The  argu- 
ment in  support  of  the  objection  is  that  the  admissions 
of  Carlton,  made  after  the  fire,  are  not  admissible, 
because  they  were  no  part  of  the  res  gestce^  or  trans- 
actiom  itself.  He  was  a  party  defendant,  and  they 
were  admissible  as  against  him.  If  it  was  thought 
they  were  not  evidence  against  the  other  defendants, 
that  objection  should  have  been  made,  and  the  court 
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should  have  been  asked  to  instruct  the  jury  on  that 
feature  of  the  case. 

III.  The  defendants  offered  evidence  to  show 
the  value  of  their  own  property  which  was  consumed 

by  the  fire.  The  evidence  was  rejected.  Com- 
8  plaint  is  made  of  this  ruling.    It  was  clearly 

right.  There  is  no  ground  upon  which  it 
was  -admissible. 

IV.  It  appeared  in  evidence  that  the  property  of 
plaintiffs  which  was  destroyed  by  the  fire  was  insured 
for  one  thousand  dollars,  and  that  the  insurance  com- 
pany paid  the  amount  of  the  insurance  to  the  plaintiff 
before  the  trial  of  this  case,  under  the  agreement  that, 
if  the  plaintiff  recovered  in  this  action,  he  was  to  repay 
the  one  thousand  dollars  to  the  insurance  company, 

with  interest  at  six  per  cent.  The  defendants 
4         requested  the  court  to  charge  the  jury  that  the 

one  thousand  dollars  insurance  money  should 
be  deducted  from  the  damage,  if  any,  which  it  should 
be  found  the  plaintiff  was  entitled  to  recover.  The 
instruction  was  refused,  and  this  ruling  is  said  to  be 
erroneous.  Counsel  for  appellant  do  not  really  argue 
this  assignment  of  error.  They  merely  state  that  the 
law  does  not  contemplate  reimbursing  a  person  twice 
for  an  injury,  and  plaintiff  should  not  be  allowed  to 
receive  the  insurance  money  and  recover  it  again  from 
the  defendants.  It  appears  to  be  well  settled  by  the 
courts  that,  in  such  cases  as  this,  the  party  charged 
with  negligence  has  no  right  to  claim  a  reduction  of 
damages  in  the  amount  paid  to  the  plaintiff  by  an 
insurance  company.  The  reason  given  for  the  rule  is 
that  there  is  no  privity  between  the  parties,  and  the 
defendant  is  in  no  position  to  avail  himself  of  the 
proceeds  of  the  policy  to  mitigate,  or  reduce,  th^  dam- 
ages which  his  wrongful  act  occasioned.  As  between 
the  defendant  and  the  insurance  company,  the  defend- 
ant ought  to  make  compensation  to  the  plaintiff.    In 
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other  words,  it  is  no  defense  to  an  action  like  this  to 
show  that  the  property  was  insured  and  the  policy 
paid.  It  is  very  plain  that  the  party  by  whose  negli- 
gent acts  the  property  was  destroyed,  should  respond 
in  damages  for  the  full  amount  of  the  injury.  After 
that,  it  is  a  question  between  the  insured  and  the 
insurance  company,  as  to  which  shall  bear  the  loss. 
May,  Insurance,  section  456,  and  authorities  cited  in 
notes. 

V.  A  large  part  of  the  goods  destroyed  by  the 
fire  consisted  of  agricultural  implements  which  were 
held  by  the  plaintiff  on  commission,  under  contracts 

with  the  manufacturers  of  the  implements. 
5         We  do  not  think  it  necessary  to  refer  especially 

to  these  contracts.  There  is  no  question  that 
the  plaintiff  held  the  goods  as  bailee,  for  the  purposes 
of  sale,  ^nd  that  he  had  such  an  interest  in  them  as 
that  he  could  maintain  an  action  for  any  injury  or 
loss  to  the  property  resulting  from  the  negligence  of 
the  defendants.  The  defendants  claim  that  the  own- 
ers of  the  property  have  a  right  of  action  for  any  loss 
they  have  sustained.  Whatever  the  rights  of  the 
owners  may  have  been,  in  case  this  action  had  not 
been  commenced,  we  need  not  determine.  The  ques- 
tion here  is,  may  the  bailee  recover  for  the  destruc- 
tion of  the  goods?  In  Lawson,  Bailm.  34,  it  is  said: 
"The  bailee,  not  having  the  title,  nevertheless  has,  in 
addition  to  the  possession  of  the  chattel,  a  special  lim- 
ited or  qualified  property  in  it,  which  gives  him  a 
right  of  action  against  any  one,  whether  the  bailor  or 
a  stranger,  interfering  with  his  possession  or  doing 
damages  to  the  bailed  article."  There  can  be  no  ques- 
tion that  the  rule  thus  stated  is  correct.  In  Shaw  v. 
KaleVy  106  Mass.  448,  it  is  said:  "It  has  been  settled 
by  a  long  course  of  decisions  that  possession  is  a  suf- 
ficient title  to  support  an  action  of  trespass  or  trover 
against  a  party  having  no  right.    A  mere  wrong-doer 


Digitized  by 


Google 


100 

2)5 

105 

105 

iOO 

22 

106 

443 

108 

446 

108 

446 

108 

448 

100 

S? 

|115 

179 

S2  State  of  Iowa  v.  Odbk.  flOO  Iowa 

is  not  permitted  to  question  the  title  of  a  person  in 
the  actual  possession  and  custody  of  the  goods  whose 
possession  he  has  disturbed." 

Other  questions  discussed  by  counsel  do  not  appear 
to  us  to  be  of  suflBcient  importance  to  require  special 
consideration.  We  discover  no  error,  and  the  judg- 
ment of  the  district  court  is  affirmed. 


State  of  Iowa  v.  L.  B.  Odbn,  Appellant 

•  Adultery:    oommenoement  of  prosecution.    Though  Code,  section 

1  4008,  limits  the  right  to  prosecute  a  married  person  for  adultery, 
to  his  wife,  this  limitation  does  not  apply  where  the  defendant 
was  unmarried  when  the  crime  was  committed,  but  married  before 
the  finding  of  the  indictment. 

AdmNsion  of  Eridenoe:    harmless  error.    The  admission  in  evi- 

2  dence  of  acts  of  sexual  intei:course,  subsequent  to  the  date  on  or 
about  which  the  act  of  adultery  declared  upon  in  the  indictment 
is  charged  to  have  been  committed,  is  not  reversible  error,  where, 
after  the  state  had  elected  to  stand  upon  the  act  testified  to  as 
being  the  first  committed,  and  as  occurring  on  or  about  the  date 
alleged  in  the  indictment,  the  evidence  as  to  the  other  acts  was 
stricken  out,  on  defendant's  motion. 

Appeal  from  Sioux  District    Court. — Hon.  Soott  M. 
Ladd,  Judge.  ^ 

Wednesday,  Deoembee  9,  1896. 

On  the  fifteenth  day  of  November,  1893,  the 
defendant  was  indicted  on  the  complaint  of  A.  H. 
Macomber,  husband  of  Hilda  Sophia  Macomber,  for 
the  crime  of  adultery,  alleged  to  have  been  committed 
on  or  about  the  sixth  day  of  June,  1893,  with  said 
Hilda  Sophia  Macomber,  the  defendant  then  being  a 
single  man.  A  verdict  of  guilty  was  returned,  and 
judgment  that  the  defendant  be  imprisoned  in  the 
penitentiary  for  the  period  of  one  year   and  four 
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months,  and  for  costs,  was  entered  thereon.    Defend- 
ant appeals. — Affirmed. 

Palmer  dk  Van  Dyke  for  appellant. 

MiUon  Remley^  attorney  general,  for  the  state. 

GrvTEN,  J. — ^I.  On  the  trial,  the  defendant  called 
Mrs.  S.  Oden,  who  testified  that  she  was  married  tothiB 
defendant  on  October  13,  1893,  and  had  lived  with  him 
ever  since  that  date.  The  state  moved  to  strike  this 
evidence,  as  "incompetent,  immaterial,  and  irrelevant," 

which  motion  was  sustained,  and  of  this  appel- 
1  lant  complains.    It  will  be  observed  that  the 

crime  is  alleged  to  have  been  committed  on  or 
about  the  sixth  day  of  June,  1893,  and  that  the  defend- 
ant was  then  a  single  man.    It  will  also  be  noticed 
that  the  indictment  was  found  on  the  fifteenth  day  of 
November,  1893,  which  was  after  the  marriage  of  this 
witness  and  the  defendant;  and  the  question  is  whether, 
the  defendant  being  married  at  the  time  complaint 
was  made,  it  could  be  made  by  any  other  than  his  wife. 
Section  4008  of  the  Code  provides  that,  "when  the 
crime  is  committed  between  parties  only  one  of  whom 
is  married,  both  are  guilty  of  adultery,  and  shall  be 
punished  accordingly.    No  prosecution  for  adultery 
can  be  commenced  but  on  the  complaint  of  the  hus- 
band or  wife."    In  State  v.  Bothy  17  Iowa,  at  page  341, 
this  court  said:    "The  object  of  the  limitation  of  the 
statute,  in  our  view,  was  to  exempt  the  party  from 
prosecution,  unless  the  husband  or  wife  of  such  party 
should  commence  the  prosecution  against  him  or  her." 
In  State  v.  Wilson,  22  Iowa,  at  page  864,  it  is  said: 
"That  it  was  competent  for  the  injured  wife  of  the 
paramour  of  the  defendant  to  make  complaint,  and 
that  the  grand  jury  were  not  bound  to  indict  both  or 
neither."    In  that  case,  the  accused  was  an  unmarried 
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man,  and  the  complaint  was  by  the  spouse  of  the  other 
party  to  the  crime.  In  Bush  v.  Workman  ^  64  Iowa, 
206  (19  N.  W.  Rep.  910),  wherein  both  parties  to  the 
crime  were  married,  it  was  held  that  the  statute  "for- 
bids prosecutions  for  adultery  except  when  commenced 
by  the  spouse  of  the  person  prosecuted."  In  State  v. 
Mahan,  81  Iowa,  121  (46  N.  W.  Rep.  855),  it  was  held 
that  the  indictment  for  the  crime  of  adultery  may  be 
good,  although  it  does  not  show  that  the  prosecution 
was  commenced  upon  the  complaint  of  the  husband 
or  wife  of  the  accused,  nor  that  the  latter  is  unmar- 
ried, and  that,  if  the  defendant  was  married,  the  fail- 
ure of  his  wife  to  make  complaint  was  a  matter  of 
defense,  which  he  was  required  to  prove  in  order  to 
take  advantage  of  it.  It  is  entirely  clear  from  these 
rulings,  that,  if  the  defendant  had  been  married  at  the 
time  of  the  alleged  commission  of  the  offense,  he  could 
only  be  prosecuted  upon  the  complaint  of  his  wife; 
but  the  question  is  whether,  under  the  facts  of  this 
case,  the  limitation  of  the  statute  applies.  If  it  does, 
this  evidence  was  material,  and  should  have  been 
admitted;  otherwise,  not. 

In  State  v.  Bennett,  31  Iowa,  24,  it  is  said  that  this 
limitation  "leads  to  the  inference  that  the  offense  is 
rather  a  crime  against  the  partner  to  the  marital  rela- 
tion than  against  society  in  general.  So  long  as  the 
injured  husband  or  wife  suffers  the  wrong  in  silence, 
society,  notwithstanding  the  injury  to  public  morals, 
is  without  redress."  In  State  v.  Corliss,  85  Iowa,  18 
(51  N.  W.  Rep.  1154),  it  is  said  of  this  limitation: 
"This  provision  is  grounded  in  the  regard  which  the 
law  has  for  the  marital  relation,  and  the  right  of  the 
husband  and  wife  to  condone  the  wrongs  of  either 
towards  the  other."  Whether  we  consider  adultery  as 
an  offense  against  the  public  or  against  the  injured 
spouse,  or  against  both,  the  limitation  is,  however, 
grounded,  not  in  the  interests  of  the  public,  but  in 
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the  fact  that  the  offense  is  primarily  against  the  inno- 
cent partner.  In  June,  1893,  the  defendant  had  no 
wife  to  be  wronged  by  the  crime  charged;  no  wife  to 
whom  the  law  extended  the  right  to  condone  or  to 
prosecute  for  the  crime  charged.  At  that  time,  the 
defendant  was  liable  to  prosecution  on  the  complaint 
of  the  husband  of  Mrs.  Macomber.  It  may  be  ques- 
tioned whether  defendant  could  now  be  prosecuted 
for  that  offense,  on  the  complaint  of  the  wife  that  he 
has  married  since  its  alleged  commission.  There 
would  certainly  be  some  force  in  the  claim  when  she 
was  not  injured  within  the  contemplation  of  the 
statute,  and  that  she  was  not  entitled  to  condone,  or 
to  prosecute  for  an  offense  that  was  not  committed 
against  her  more  than  against  any  other  person  of  the 
general  public.  However  this  may  be,  we  do  not 
determine;  but,  in  view  of  the  reasons  upon  which  the 
limitation  of  the  right  to  prosecute  is  grounded,  we 
reach  the  conclusion  that  that  limitation  does  not 
apply  in  this  case.  It  follows  from  this  conclusion 
that  the  evidence  stricken  out  was  immaterial,  and 
therefore  the  motion  was  properly  sustained. 

n.  To  convict,  it  was  incumbent  upon  the  state 
to  show  that  Hilda  Sophia  Macomber  was  the  wife  of 
the  complainant,  A.  H.  Macomber,  at  the  time  of  the 
adulterous  intercourse  alleged.  The  transcript  shows 
that  both  Mr.  and  Mrs.  Macomber  were  asked  when 
they  were  married,  and  that  each  answered  that  it 
was  in  1893,  she  giving  the  date  as  Decomber  28.  If 
this  ia  correct,  the  evidence  fails  to  show  that  they 
were  husband  and  wife,  or  that  Mrs.  Macomber  was  a 
married  woman,  at  the  time  of  the  alleged  adultery. 
Taking  all  the  evidence  together,  it  is  perfectly  mani- 
fest that  their  marriage  was  in  1883,  instead  of  1893, 
and  that  1893  erroneously  appears,  either  from  an 
inadvertence  on  the  part  of  the  witnesses,  or  of  the 
reporter.  Under  all  the  evidence,  there  is  no  room  for 
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reasonable  controversy  as  to  the  date  of  their  marriage 
being  in  1883. 

III.  Defendant's  objections  to  certain  questions 
asked  the  witness,  Mrs.  Macomber,  were  overruled.  The 
objections  were  upon  the  ground  that  the  questions 
were  leading  and  suggestive.  These  objections  were 
not  well  founded,  and,  like  a  number  of  others 
appearing  in  the  record,  are  not  of  suflBcient  impor- 
tance to  merit  further  notice. 

Mrs.  Macomber,  having  testified  that  the  defend- 
ant had  sexual  intercourse  with  her  the  first  time 
June  6,  1893,  further  testified,  over  defendant's  objec- 
tion, to  subsequent  acts  of  sexual  intercourse,  the  last 
being  about  the  middle  of  September.  Acts  subse- 
quent to  that  of  on  or  about  June  6,  were  not  admissi- 
ble. See  State  v.  Donovan,  61  Iowa,  278  (16  N.  W. 
Rep.  130.) 

Upon  the  conclusion  of  the  evidence  on  behalf  of 
the  state,  defendant  moved  to  strike  all  the  evidence 
tending  to  show  acts  of  sexual  intercourse,  other  than 
the  first;  and  this  motion  was  sustained,  and 
2  the  state  required  to  elect  upon  which  act  it 
would  stand,  and  the  state  elected  to  stand  upon 
the  act  testified  to  as  being  the  first  committed; 
namely,  on  or  about  June  6,  1893.  In  view  of  this 
action  of  the  court,  there  was  no  prejudice  to  the 
defendant  in  admitting  the  evidence  thus  excluded. 

IV.  Appellant's  further  contention  is,  that  the 
evidence  fails  to  support  the  charge  of  adultery,  on  or 
about  June  6,  1893.  True,  there  is  a  conflict  in  the 
evidence  on  that  subject,  but  we  think  the  verdict  has 
ample  support. 

Complaints  are  made  against  the  instructions, 
grounded  upon  the  claim  that  defendant,  being  a  mar- 
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was  the  wife  of  A.  H.  Macomber  at  the  time  the  adul- 
terous act  relied  upon  was  oommitted.  The  instruc- 
tions are  in  harmony  with  the  views  we  have  expressed 
on  these  contentions.  We  find  no  error  in  the  record, 
prejudicial  to  the  defendant,  and  the  judgment  of  the 
district  court  is,  therefore,  apfiemed. 


106    180 

JoHK  P.  CooK,  Contestant,  Appellant,  v.  John  Fishxb,  iaiio  b^ 

Incumbent.  1 13?  ^ 

!  131  33^ 

IIOO       271 

Eleeti«iisx  Australian  ballot  law.  A  ballot  should  not  be  excluded  i'^    i< 
1    as  bearing  an  identification  mark,  under  Acts  Twenty-fourth 

General  Assembly,  chapter  33,  where  the  mark  relied  on  was 

made  by  the  election  officers,  and  consisted  merely  of  an  altera- 
8    tion  or  addition  to  the  name  of  the  candidates,  which  was  also 

made  on  other  ballots,  so  that  it  does  not  afford  any  means  of 

identifying  any  particular  ballot. 

Official  ballot.    Though  chapter  88,  Acts  Twenty-fourth  General 

1  Assembly,  provides  particularly  how   the  official   ballot  shall 

4  be  prepared,  corrected,  and  furnished,  the  making  of  said  addition 
6    or  alteration  did  not  prevent  said  ballots  from  being  official  bal- 
lots, and,  hence,  did  not  require  the  rejection  of  the  vote  of  the 
precinct 

C0N8TBTJOT10K  OF  btatute.    Such  act  is  not  so  far  mandatory  as  to 

5  require  that  a  voter  shall  be  deprived  of  his  right  to  vote,  because 

6  a  technical  mistake  is  made  in  printing  the  name  of  a  candidate. 

Estoppel  to  Otjeet:    bt  offbb  of  similab  bvidbncb.    A  party  to  an 

2  election  contest  is  not  estopped  from  objecting  that  the  entire 
vote  of  a  township  is  illegal,  because  the  ballots  cast  therein  are 
all  illegal,  by  offering  in  evidence  ballots  cast  therein,  for  himself, 
where  he  couples  his  offer  with  the  condition  that  they  shall  be 
oounted  for  him,  only,  in  case  the  baUots  are  declared  legal,  and 
the  vote  of  the  township  held  valid. 

Appeal  from  Polk  District    Court. — Hon.  T.  P.  Stev- 
enson, Judge. 

Wednesday,  Deoembee  9, 1896. 

These  parties  were  opposing  candidates  in  the 
liffch  supervisoral  district  of  Polk  county,  for  the  oflBoe 
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of  supervisor,  at  the  general  election  in  1894.  The 
board  of  canvassers  declared  said  John  Fisher 
elected,  whereupon  John  P.  Cook  instituted  proceed- 
ings to  contest  said  election,  and  the  court  of  contest 
found  and  declared  in  favor  of  John  P.  Cook,  from 
which  John  Fisher  appealed  to  the  district  court.  The 
district  court  found  in  favor  of  the  incumbent,  John 
Fisher,  and  contestant,  John  P.  Cook,  appealed  to  this 
court.  The  issues  and  facts  appear  in  the  opinion. — 
Affirmed. 

Bishop^  Bowen  <&  Fleming  and  John  McLennan  for 
appellant. 

Day  &  Corey  for  appellee. 

GiVBN,  J. — ^I.  There  is  no  dispute  as  to  the  facts, 
and  except  in  one  particular,  they  are  fully  stated  1:^ 
the  appellant,  as  follows:  The  only  ground  upon 
which  this  appeal  is  based,  and  which  the  appellant 
desires  to  bring  to  the  attention  of  this  court,  is  based 
upon  the  changes  made  in  the  official  ballots,  by  the 
election  judges  in  Four  Mile  township,  that  being  one 
of  the  voting  precincts  of  the  Fifth  supervisoral  dis- 
trict of  Polk  county.  In  the  supervisoral  district 
referred  to,  John  Fisher  and  John  P.  Cook  were  candi- 
dates. In  said  township  there  had  been  a  township 
ticket  nominated,  and  nomination  papers  relating 
thereto  had  been  filed  in  the  office  of  the  county 
auditor.  Among  others  nominated  for  township 
officers,  was  "A.  WinteroWd,"  for  township  assessor. 
The  nomination  papers  were  indistinctly  written,  and 
the  county  auditor,  in  preparing  the  official  ballot,  read 
the  name  to  be  "R.  Winterowd."  The  official  ballot 
was  prepared  and  on  file  in  the  office  of  the  auditor 
at  the  time,  and  for  the  period,  required  by  law. 
Kq  objection  having  been  made,  and  no  correction 
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suggested,  the  oflBcial  ballots  were,  on  the  morn- 
ing of  election  day,  sent  by  proper  messenger  to  the 
polling  place,  in  said  Four  Mile  township,  the  same 

being  about  eight  miles  from  the  court  house  in 
1         Des  Moines.    Upon  the  ballots  being  opened  by 

the  election  board,  upon  its  organization,  the 
judges  discovered  what  appeared  to  them  to  be  an 
error  in  the  ballots,  in  this:  that  the  initial  of  Mn 
Winterowd,  candidate  for  assessor,  should  have  been 
"A.,''  instead  of  "R.,''  as  the  same  was  printed  in 
the  ballots.  The  judges  decided  to  change  the 
ballots,  and,  voters  having  presented  themselves, 
one  of  the  judges,  with  a  pencil,  added  the 
letter  "A.,*'  as  an  initial  to  the  name  of  Mr, 
Winterowd,  making  it  "A.  R.  Winterowd,"  and 
several  of  these  ballots  were  voted.  In  one  or  two 
instances  such  judge  marked  the  letter  "A."  over  ttie 
letter  "R.,"  changing  it  in  that  way  to  read  "A.  Win- 
terowd.'^  After  eight  or  ten  ballots  had  been  voted, 
the  judges  procured  a  large  stamp  in  form  of  the  let- 
ter "A.,"  about  three  times  as  large  as  the  type  of  the 
original  letters  in  which  the  name  was  printed,  and 
with  this  stamp,  they  erased  the  letter  "R,,"  and  made 
the  name  read,  in  each  subsequent  ballot  used,  ^'A. 
Winterowd.*'  It  will  thus  be  seen  that  the  only  ques- 
tion involved  is  whether  or  not  the  judges  were,  in 
the  first  place,  authorized  to  make  changes  in  the  bal- 
lots of  the  character  in  question;  and,  in  the  second 
place,  whether,  having  assumed  the  right  to  make 
such  changes,  the  same  was  unauthorized  by  law  so 
far  as  to  render  the  ballots  void.  If  the  ballots  from 
Four  Mile  township  are  entitled  to  be  counted,  with- 
out respect  to  the  change  referred  to,  then  the  appel- 
lee was  duly  elected  to  the  oflBce  in  question.  If,  on 
the  other  hand,  the  ballots  from  said  township  should 
not  be  counted,  then  the  appellant  was  elected  to  said 
office. 
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To  this,  appellee  adds  as  follows:  "The  state- 
ment of  appellant  is  substantially  correct,  but  needs 
the  following  modification:  Five  ballots  only  were 
counted  for  incumbent,  in  which  the  name  *R.  Win- 
terowd'  was  changed  by  inserting  with  a  pencil  the 
letter  *A.'  before  the  letter  *R.,'  making  the  name  read 
*A.  R.  Winterowd/  All  the  other  ballots  counted  for 
incumbent  were  changed  by  stamping  with  a  rubber 
stamp  the  letter  *A.'  upon  the  letter  *R.,'  making  the 
name  read  *A.  Winterowd/  Of  the  ballots  counted 
for  contestant,  one  was  changed  in  like  manner  with 
pencil;  and  the  remainder  were  changed  with  the 
same  rubber  stamp,  by  stamping  the  letter  *A.'  upon 
the  letter  'R.' " 

IL    On  the  trial,  appellant  offered  in  evidence  on 
his  own  behalf,  seventy-nine  of  said  ballots  cast  for 
him,    and   appellee    contends    that    he  is   thereby 
estopped  from  claiming  that  the  same  kind  of 
2         ballots  cast  for  appellee  are  illegal.    We  under- 
stand from  the  record  that  this  offer  was  upon 
the  condition  that  these  ballots  should  be  counted  in 
the  event  that  the  entire  vote  of  the  township  was  not 
rejected.    We  do  not  think  that  appellant  should  be 
estopped    from    questi<>ning    the    legality    of 
8         the  vote  of  the  township  because  of  this  offer. 
Another  contention  that  we  will  dispose  of  in 
this  connection  is  the  claim  of  appellant  that  all  of 
said  ballots  bear  distinguishing  marks,  and  should 
therefore  be  rejected.    All  those  changed  with  the 
stamp  are  alike,  and  not  distinguishable  from  each 
other.    Those  changed  in  pencil  to  read  "A.  R.  Win- 
terowd"  were,  so  far  as  appears,  alike,  and  not  dis- 
tinguishable from  each  other;  and  the  same  is  true  of 
those  changed  in  pencil  from  "R."  to  "A."  Winterowd. 
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read  "A,"  Winterowd.  None  of  them  bear  any  dis- 
tinguishable mark  made  by  £he  voter,  hcm:  by  which 
it  can  be  ascertain6d  how  any  one  elector  voted. 
Therefore  the  secrecy  of  the  ballot  was  preserved.  In 
Whittam  V.  Zahorik,  91  Iowa,  23  (59  N.  W.  Rep.,  at  page 
62,)  in  considering  the  provision  of  section  27,  Acts 
Twenty-fourth  General  Assembly,  chapter  33,  against 
marking  ballots,  this  court  said:  "This  provision  is 
designed  to  prevent  identifying  marks  by  any  person, 
including  the  voter,  and  prohibits  such  marking,  by 
necessary  implication.  If  it  is  done  by  some  one  with- 
out theknowledge  of  or  consent  of  the  voter,  as  by  one 
of  the  election  oflBcers,  it  should  not  prevent  the  count- 
ing of  the  ballot;  but,  where  it  is  done  by  the  voter  in 
preparing  his  ballot,  it  is  a  violation  of  the  law,  and, 
not  being  such  a  marking  as  the  law  sanctions,  the  bal- 
lot should  not  be  counted."  It  is  further  said:  "It  is 
evident  that  in  such  cases,  and  in  others  where  the 
unauthorized  mark  is  not  of  a  character  to  be  used 
readily  for  the  purpose  of  identification,  the  ballots 
should  be  counted;  but  where  the  unauthorized  marks 
are  made  deliberately,  and  may  be  used  as  a  means  of 
identifying  the  ballot,  it  should  be  rejected."  There 
is  not  suflBcient  ground  for  rejecting  any  of  these  bal- 
lots because  of  distinguishing  marks. 

III.  We  now  inquire  as  to  the  real  contention  in 
this  case,  namely,  whether  the  entire  vote  of  Four 
Mile  township  should  be  rejected  because  of  the 
change  in  the  ballots  made  by  the  judges  of 
4  election.  This  election  was  held  under  chap- 
ter 33,  Acts  Twenty-fourth  General  Assembly, 
entitled,  "An  act  to  provide  for  the  printing  and  dis- 
tribution of  ballots  at  public  expense,  and  for  the 
nomination  of  candidates  for  public  oflSces;  to  regu- 
late the  manner  of  holding  elections;  and  to  enforce 
secrecy  of  the  ballot."  This  act  provides  at  length 
and  with  much  particularity,  the  manner  in  which 
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official  ballots  shall  .be  prepared,  corrected,  furnished, 
and  used,  and  provides  that  no  other  ballots  shall  be 
used,  or  counted.    Appellant  contends  that,  by  the 
change  made  by  the  judges,  these  ballots  ceased  to  be 
official  ballots;  that  the  provision  of  the  statute  that 
none  other  than  official  ballots  shall  be  used,    or 
counted,  ia  mandatory,  and  therefore  all  the  vote  of 
Pour  Mile  township  should  be  rejected.  Appellant  cites 
West  V.  Ross,  53  Mo.  350;  State  v.  Frazier,  98  Mo.  426  (11 
S.  W.  Rep.  973);  Peoplev.Boardof  Canvassers  of  Onon- 
daga County  (N.  T.  App.)  (29  N.  E.  Rep.  327);  State  v. 
Smith,  94  Iowa,  616  (63  N.W.  Rep.  453);  and  other  cases, 
— to  the  effect  that  courts  must  follow  the  provisions  of 
the  statute  without  regard  to  the  consequences  that  may 
follow.    This  contention  is  not  disputed,  but,  when  the 
consequences  are  such  as  appellant  demands,  we  may 
well  inquire  whether  the  law  requires  them.  These  bal- 
lots were  prepared  and  furnished  to  the  judges  of  the 
election  by  the  officer  and  in  the  manner  required. 
They  were  official  ballots,  correct  in  every  particular, 
except  the  initial  of  A.  Winterowd,  a  candidate  for 
assessor.    The  j  udges,  without  leaving  any  distinguish- 
ing marks,  corrected  all  the  ballots  furnished,  and  made 
them  just  what  they  should  be.    These  correct  ballots 
were  furnished  to  the  voters,  and  cast  by  them  in  the 
manner  prescribed.     There  is  no  pretense  that  any 
fraud  or  wrong  was  intended,  or  could  or  did  result 
iiom  the  mistake  of  the  auditor,  or  the  action  of  the 
judges,  to  any  one;  nor  that  the  vote  cast  is  other 
than  a  fair  and  free  expression  of  the  choice  of  the 
voters.    We  are  asked,  upon  this  state  of  facts,  to 
disfranchise  the  voters  of  Four  Mile  township  who 
voted  at  that  election,  and  we  should  surely  inquire 
diligently  whether  the  statute  demands  this,  before  so 
declaring.     Did  these    ballots    become   other   than 
official  ballots  by  reason  of  the  correction  made  by 
the  judges?    It  is  true,  the  law  gave  them  no  authority 
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to  make  the  correction.  It  is  true,  the  courts  should 
adhere  tenaciously  to  every  provision  of  the  law  look- 
ing to  the  purity  of  the  ballot,  and  approve  of  no  act 
or  omission  that  renders  fraud  or  injustice  possible. 
We  have  seen  that  these  ballots,  as  furnished  to  the 
voters,  were  correct  in  every  particular;  that  they 
V7ere  just  what  the  law  required  they  should  be  as 
official  ballots;  and  that  no  fraud  or  injustice  did  or 
could  result  from  their  use  as  official  ballots.  Under 
this  state  of  facts,  we  think  they  did  not  lose  their 
character  as  official  ballots,  because  of  the  correction 
made  by  the  judges.  This  view  has  support  in  cases 
hereinafter  cited. 

IV.  While  it  might  be  said  that  the  foregoing 
conclusions  dispose  of  the  case,  yet  we  proceed  to  con- 
sider the  claim  of  appellant  that  the  statute  is  man- 
datory as  to  the  manner  of  preparing  and  correcting 
official  ballots,  and  in  providing  that  none  other 
5  shall  be  used  or  counted.  Appellant  cites  and 
quotes  from  People  v.  Board  of  Canvassers  of 
Onondaga  County,  supra,  a  case  considered  at  great 
length,  there  being  three  separate  opinions  by  the 
judges  concurring,  and  two  by  the  judges  dissenting. 
The  case  was  under  a  statute  requiring  that  the  can- 
didates of  the  different  parties  be  printed  on  separate 
ballots,  and  indorsed  on  the  outside  as  an  official  bal- 
lot with  the  number  of  the  district  in  which  it  was  to 
be  used.  By  accident  or  mistake,  the  ballots  of  the 
Republican  nominees,  though  properly  prepared,  were 
sent  to  the  wrong  districts,  and  voted  in  those  dis- 
tricts. The  mistake  being  only  as  to  Republican  bal- 
lots, and  the  indorsement  being  open  to  view  when 
the  ballot  was  folded,  it  constituted  a  distinguishing 
mark  on  the  Republican  ballots,  and  it  is  upon  that 
ground  that  they  were  held  by  the  majority  to  be 
illegal.  While  that  case  is  different  in  its  facts  and  in 
its  inquiries  from  this,  there  is  much  said  therein  that 
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is  applicable  to  our  inquiry,  but  nothing  in  conflict 
with  the  conclusion  we  reach.    In  State  v.  McKinnon, 
8  Or.  493,  it  was  held,  under  a  statute  requiring  that 
all  ballots  be  on  plain  white  paper,  that  ballots  on 
colored  paper  were  illegal.     The  court  says:    ''The 
correct  principle  is  announced  in  the  case  of  Kirk  v. 
Rkoads,  46  Cal.  399,  which  holds  that  a  ballot  cast  by 
an  elector  in  good  faith,  should  not  be  rejected  for 
failure  to  comply  with  the  law  in  matters  over  which 
the  elector  had  no  control,  such  as  the  exact  size  of 
the  ticket,  the  precise  quality  of  the  paper,  or  particu- 
lar character  of  type  or  heading  used,  where  the  law 
has  provisions  to  that  effect;  but  if  the  elector  wilfully 
neglect  to  comply  with  requirements  over  which  he 
has  control,  such  as  seeing  that  his  ballot,  when  deliv- 
ered, is  not  so  marked  that  it  may  be  identified,  the 
ballot  should  be  rejected.    Am.  Law  Elec.  section 
403."    In  Reynolds  v.  Snow,  67  Cal.  497  (8  Pac.  Rep. 
27),  cited  by  appellant,  the  court  held  that  a  ballot 
not  conforming  to  the  size  required,  was  properly 
rejected.    This  was  in  harmony  with  the  rule  in  46 
Cal.,  quoted  above.    The  voter  must  be  presumed  to 
have  known  that  the  ballot  was  not  as  required.    It 
was  also  held  that  the  fact  that  the  voter  erased  the 
name  of  contestant,  and  wrote  in  the  name  of  defend- 
ant, did  not  vitiate  the  ballot.    Other  cases  cited  by 
appellant  are  as  to  the  duty  of  the  court  to  enforce 
the  statute,  without    regard  to  consequences.    The 
language  of  the  court  in  Miller  v.  Pennoyer  (Or.)  (31 
Pac.  Rep.  830),  is  so  directly  in  point  and  in  harmony 
with  our  views  that  we  quote  it  at  some  length.    The 
case  was  under  a  statute  similar  to  ours  as  to  the 
preparation  of  ballots,  and  providing  that  '*the  name 
of  each  person  nominated  shall  be  printed  upon  the 
baUot  in  but  one  nlace."    The  court  savs:    "We  are 
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in  both  the  People's  and  Democratic  groups  of  elec- 
tors did  not  deprive  the  voters  who  cast  such  a  ballot 
of  the  elective  franchise,  or  the  candidate  for  whom  it 
was  cast  of  the  benefit  of  such  a  vote.  Under  the 
law  as  it  now  exists,  neither  a  voter  nor  a  candidate 
has  any  control  or  voice  whatever  in  the  arrangement 
and  publication  of  the  names  or  forms  of  the  ballot; 
and  the  voter  is  either  compelled  to  vote  the  'oflBcial 
ballot'  or  not  vote  at  all.  In  such  case,  in  the  absence 
of  an  aflRrmative  declaration  in  the  statute  that  a  bal- 
lot containing  the  name  of  a  candidate  in  more  than 
one  place  is  void,  and  shall  not  be  counted,  we  are 
unable  to  agree  to  the  doctrine  that  an  error  of  the 
county  clerk  in  construing  a  doubtful  provision  of  the 
law  should  disfranchise  a  large  number  of  voters  who 
are  in  no  way  responsible  for  the  error  or  mistake. 
And  such  is  the  effect  of  the  decisions  under  similar 
ballot  laws.  Bowers  v.  Smith  (Mo.  Sup.)  (17  S.  W. 
Rep.  761,  and  20  S.  W.  Rep,  101);  Allen  v.  Glynn  (Colo. 
Sup.)  (29  Pac.  Rep  670);  Northcote  v.  Pulsford,  44  Law 

J.  C.  P.  217.  The  law  is  'mandatory,'  in  the 
6  sense  that  it  demands  and  requires  the  county 

clerks,  in  the  preparation  of  the  'oflBcial  ballot,' 
to  strictly  comply  with  all  its  provisions,  but  not  in 
the  sense  that  a  voter's  right  to  exercise  its  elective  fran- 
chises will  be  lost,  because  of  some  technical  mistake 
of  the  county  clerk  in  printing  the  names  of  candi- 
dates upon  the  ballots.  Such  a  construction  of  the 
law  would  not  only  render  an  election  invalid  on 
account  of  an  honest  mistake  of  the  county  clerk,  but 
would  open  the  door  to  the  gravest  fraud.  It  would 
place  the  power  in  the  hands  of  a  dishonest  oflBcer  to 
disfranchise  the  voters  of  his  county,  as  well  as  cause 
the  defeat  of  any  particular  candidate.  To  defeat  the 
will  of  the  people  or  a  particular  candidate,  it  would 
only  be  necessary  to  furnish  the  electors,  or  a  part  of 
them,  with  ballots  slightly  variant  or  different  from 
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those  prescribed  by*law.  Unless  the  law  is  clearly 
mandatory,  or  in  some  way  declares  the  consequences 
of  a  departure  from  its  provisions,  the  court  ought  not 
to  defeat  the  will  of  the  people,  when  fairly  expressed, 
because  of  some  technical  error  or  mistake  in  the  form 
of  the  ballot;  and  in  this  case  there  is  no  claim  or  sug- 
gestion of  fraud  on  the  part  of  any  one,  or  that  the 
returns  now  in  the  possession  of  the  secretary  of  state 
do  not^  correctly  represent  the  will  of  the  people,  as 
expressed  at  the  polls."  There  isanaflBrmative  declar- 
ation in  our  statute,  that  none  but  oflBcial  ballots  shall 
be  used  or  counted,  and  in  that  it  is  mandatory.  There 
is,  however,  no  aflBrmative  declaration  that  oflBcial 
ballots,  corrected  as  these  were,  shall  therefore  cease 
to  be  oflBcial  ballots,  nor  that  such  ballots,  when  legally 
cast,  shall  not  be  counted. 

For  the  reasons  stated,  we  conclude  that  the  judg- 
ment of  the  district  court  is  correct.  Our  conclusion 
finds  support  in  the  following  cases:  Bomers  v.  Smith 
(Mo.  Sup.)  (17  S.  W.  Rep.  761);  Smith  v.  Harris  (Colo. 
Sup.)  (32  Pac.  Rep.  616);  State  v.  Russell  (Neh.)  (51  N.  W. 
Itep.  465);  State  v.  Fan  Cam/? (Neb.)  (54  N.  W.Rep.  113); 
Parvin  v.  Wimherg  (Ind.  Sup.)  (30  N.  E.  Rep.  790); 
State  V.  Gay  (Minn.)  (60  N.  W.  Rep.  676) ;  Sanner  v.  Pat- 
ton  (111.  Sup.)  (40  N.  E.  Rep.  290);  State  v.  Walsh  (Conn.) 
(25  Atl.  Rep.  1). — Affiembd. 
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W.  L.  King,  Appellant,  v.  W.  A.  Blaib  and  J.  H. 

Layoook. 

Toiae: .  agency:  Construction  of  statute,  A  oorporation  operated  a 
boat  line  in  a  given  county,  and  had  an  agent  therein  who  solicited 
freight  and  collected  pay  for  it.  An  excursion,  out  of  the  ordi- 
nary course  of  the  corporation's  business,  was  run,  and  plaintiff  was 
wrongfully  landed  in  the  progress  of  the  excursion.  Held,  his 
action  coiild  not  be  brought  under  Code,  2585,  in  the  county  where 
the  agent  did  said  business  of  soliciting  and  collecting 

Appeal  from  Keokuk  Superior  Court. — Hon.  H.  Bank, 

Jr.,  Judge. 

Wednesday,  December  9,  1896. 

Action  to  jecover  damages  for  wrongfully,  wil- 
fully, and  maliciously  landing  the  plaintiff  and  his 
family  from  a  steamboat  on  an  island  in  the  Missis- 
sippi river.  The  defendants  presented  a  motion  to 
change  the  venue  of  the  case  to  Scott  county,  the 
place  of  their  residence.  The  motion  was  sustained. 
The  plaintiff  excepted  to  the  ruling,  and  elected  to 
stand  on  his  exceptions,  and  the  suit  was  dismissed,  at 
plaintiff's  cost,  and  he  appeals. — Affirmed. 

J.  F.  Smith  for  appellant. 

Anderson  dk  Waggoner  for  appellees. 

RoTHROOK,  C.  J. — The  defendants  are  residents  of 
Scott  county,  in  this  state.  It  appears  from  the  aflB- 
davits  filed  in  support  of  the  motion  for  a  change  of  the 
place  of  trial  to  Scott  county,  and  the  aflBdavits  in  resist- 
ance to  the  motion,  that,  at  the  time  the  action  was 
brought,  the  defendants  were  the  owners  of  a  steam- 
boat which  they  ran  on  the  Mississippi  river,  from  the 
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city  of  Keokuk  to  the  city  of  Quincy,  in  the  state  of 
Illinois.  They  made  regular  trips  between  the  points 
named,  and  they  had  an  agent  at  Keokuk,  named 
Hutchinson,  who  at  times  solicited  freight  and  col- 
lected freight  bills  for  the  boat  and  its  owners.  On 
Sunday,  May  20,  1894,  two  trips  were  made  which 
were  not  within  the  ordinary  business  of  the  boat. 
They  were  pleasure  trips,  from  Keokuk  to  a  point  on 
the  river  where  one  Kelly,  the  commander  of  an 
army,  had  his  troops  in  camp.  Hutchinson  had  no 
agency  whatever  in  regard  to  these  trips.  He  was  in 
no  way  connected  with  them,  either  as  soliciting  pas- 
sengers or  selling  tickets  for  the  voyage.  The  pas- 
sengers went  on  the  boat,  and  paid  their  fares  to  the 
clerk  of  the  boat.  The  fare  was  twenty-five  cents  for 
the  round  trip. 

The  question  to  be  determined  is  whether  the 
action  was  properly  brought  in  Lee  county.  Section 
2585  of  the  Code  is  as  follows:  "When  a  corporation, 
company,  or  individual,  has  an  oflBce  or  agency  in  any 
county  for  the  transaction  of  business,  any  suits 
growing  out  of  or  connected  with  the  business  of  that 
oflBce  or  agency  may  be  brought  in  the  county  where 
such  oflBce  or  agency  is  located.^'  The  aflSdavits  filed 
by  the  parties  show  very  clearly  that  this  suit  did  not 
grow  out  of  the  business  of  the  Keokuk  agency.  It 
had  no  connection  whatever  with  any  oflBce  or  agency 
at  Keokuk.  It  appears  to  us  that  the  superior  court 
rightly  determined  that  the  suit  was  brought  in  the 
wrong  county. — Affiembd 
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C.  B.  WoBTHiNGTON  AND  George  A.  DissMORB,  Trus- 
tees, V.  The  Oak  and  Highland  Park  Improve- 
ment Company,  et  aL,  Defendants,  Caroline  E. 
Byebs,  Intervener,  Appellant. 

Breach  of  Contraet:  teachers:  Damages.  A  teacher  wrongfully 
5  discharged  before  the  expiration  of  the  school  year  for  which  she 
was  employed,  may  recover  the  entire  contract  price  where,  after 
reasonable  effort,  she  was  unable  to  secure  another  position, 
although  she  attempted  to  start  a  school  of  her  own,  which  proved 
to  be  a  financial  failure. 

BeoeiTers:    contracts  bt.    A  receiver  of  a  corporation  authorized 

1    to  conduct  a  college  and  employ  teachers  for  the  "ensuing"  year, 

%    cannot  repudiate  a  contract  with  a  teacher  for  the  ensuing  year. 

8    merely,  because  the  college,  or  her  particular  department,  proves 

4    to  be  a  financial  failure,  although  the  order  empowering  him  gave 

him  authority  to  make  and  adopt  contracts,  such  as  he  might 

deem  '^necessary  and  advantageous  to  the   successful  operation 

of  the  college  ** 

Appeal  from  Polk  District  Court. — Hon.  Thomas  F, 
Stevenson,  Judge. 

Wednesday,  December  9, 1896. 

The  appeal  in  this  case  involves  the  validity  of  a 
contract  alleged  to  have  been  made  by  Caroline  E. 
Byers  with  L.  M.  Mann,  receiver  of  the  Highland  Park 
Improvement  Company,  by  which  contract  she  alleges 
she  was  employed  as  a  teacher  by  said  receiver,  and 
wrongfully  discharged  from  said  employment,  in  vio- 
lation of  said  contract.  There  was  a  full  hearing 
before  the  court,  and  it  was  found  that  the  intervener 
was  entitled  to  recover  thirty  dollars,  which  sum  was 
ordered  to  be  paid  from  the  funds  in  the  hands  of  the 
receiver.  Caroline  E.  Byers,  intervener,  appeals. — 
Bwersed. 
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Cummins  &  Wright  for  appellant. 

C.  G.  dk  G.  L.  Nourse  for  appellees. 

RoTHKOOK,  C.  J. — I.  The  petition  in  the  main 
action  was  filed  on  the  twenty-seventh  day  of  July, 
1893,  by  Worthington  and  Dissmore,  trustees,  to  fore- 
close a  trust  deed  executed  by  the  defendant,  the  Oak 
&  Highland  Park  Improvement  Company,  to  secure 
payment  of  certain  negotiable  bonds.  The  appoint- 
ment of  a  receiver  was  demanded  to  take  possession  of 
the  property  of  the  corporation,  including  the  High- 
land Park  College,  owned  and  operated  by  the  improve- 
ment company.  On  the  same  day  that  the  petition 
was  filed,  the  following  order  was  made  by  the  court: 
"And  now,  this  cause  coming  on  to  be  heard  upon  the 
application  of  the  plaintiffs  for  the  appointment  of  a 
receiver,  the  plaintiffs  appearing  by  C.  C.  &  C.  L.  Nourse, 
their  attorneys,  and  the  defendante,  the  Oak  and  High- 
land Park  Improvement  Company  and  Highland  Park 
Normal  College  by  E.  J.  Goode,  their  attorney,  and  0. 
H.  Longwell  by  Barcroft  &  McCaughan,  his  attorneys, 
and  L.  M.  Mann  in  person,  and  all  parties  consenting 
thereto,  it  is  ordered  and  adjudged  that  L.  M.  Mann 
be,  and  he  is  hereby,  appointed  receiver  of  the  prop- 
erty described  in  the  mortgage,  with  full  authority  to 
take  possession  thereof,  and  receive,  manage,  and  con- 
trol the  rents  and  income  arising  therefrom.  It 
is  further  ordered  that  the  said  receiver  have  author- 
ity, and  he  is  hereby  directed,  to  continue  to  operate 
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is  also  hereby  authorized  to  employ  the  present  presi- 
dent, 0.  H.  Longwell,  to  take  charge  of  the  educational 
department  of  said  college,  upon  such  terms  as  he 
may  agree  upon  with  the  said  Longwell,  and  also  to 
recognize  and  adopt  any  contracts  now  outstanding 
made  by  the  said  Longwell  for  the  employment  of 
professors  for  help  for  the  ensuing  year,  or  for  print- 
ing and  advertising  for  the  ensuing  year,  and  for  work 
and  labor  and  supplies  for  the  ensuing  year,  so  far  as 
the  said  receiver  may  deem  the  same  necessary  and 
advantageous  to  the  successful  operation  of  the  col- 
lege. The  receiver  is  also  authorized  to  effect  an 
insurance  of  the  property,  and  to  pay  all  taxes  and 
assessments  against  the  same.  And  the  receiver  is 
further  authorized  to  issue  receiver's  certificates  in 
payment  of,  or  to  raise  money  for  the  employment  or 
purchase  of  work  and  labor,  material,  or  supplies,  as 
above  authorized,  and  the  same  shall  be  a  first  lien 
upon  any  funds  coming  into  his  hands  by  virtue  of 
his  receivership;  and  the  receiver  has  leave  to  apply 
to  the  court  for  such  further  order,  or  direction,  ^as  he 
may  deem  necessary  from  time  to  time  to  carry  out  the 
above  orders.  And  it  is  further  ordered  that  the  said  L. 
M^  Mann,  give  bond  in  the  penal  sum  of  twenty  thou- 
sand dollars  ($20,000)  ,with  sureties  to  be  approved  by  the 
clerk  of  this  court,  conditioned  as  required  by  law,  for 
the  faithful  performance  of  his  duties.  Dated,  July 
27,1893.  [Signed.]  C.  P.  Holmes,  Judge.''  The  inter- 
vener had  been  an  instructor  in  the  college  for  two 
or  three  years.  The  school  year  commenced  in  the 
month  of  August,  and  the  receiver  was  appointed  dur- 
ing the  summer  vacation.  The  intervener  claims 
that,  before  the  close  of  the  school  year  in  the  sum- 
mer of  1893,  0.  H.  Longwell,  the  president  of  the  col- 
lege, entered  into  an.  oral  contract  with  her,  by  the 
terms  of  which  she  was  engaged  as  an  instructor  for 
the  ensuing  year,  at  the  same  rate  of  compensation 
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which   she   had  theretofore  received.    She    further 
averred  that,  after  said  Mann  was  appointed  receiver, 
he  completed  said  agreement  for  employment,  by 
which  it  was  contracted  that  she  should  colitinue  as 
an  instructor  in  the  same  branches  of  learning  in 
which  she  had  before  been  employed.    She  averred 
that  she  entered  upon  the  performance  of  her  duties 
under  said  contract  at  the  opening  of  the  college 
year,  and  continued  under  the  contract  until  Septem- 
ber 30, 1893,  when  the  said  receiver  dismissed  and  dis- 
charged her  from  further  service  as  an  instructor 
under   said    contract;    and    she  demands    that  the 
receiver  be  required  to  pay  her,  from  the  funds  in  his 
hands,  the  sum  of  one  thousand  one  hundred  and  sev- 
enty dollars,  the  balance  which  would  be  due  for  the 
year's  service  if  she  had  not  been  wrongfully  dis- 
charged.   It  is  admitted  in  the  answer  that  the  inter- 
vener was  employed  by  the  college,  beginning  with 
the  fall  of  1890,  and  ending  with  the  summer  of 
1893;  and  it  is  admitted  upon  information  and  belief, 
that  the  intervener  entered  into  a  contract  with  0.  H. 
Longwell,  the  president  of  the  college,  for  one  year, 
commencing  September,  1893,  and  to  continue  until 
the  summer  of  1894,  but  that  plaintiffs  have  no  knowl- 
edge, or  information,  suflScient  to  form  a  belief  as  to 
the  exact  terms  of  said  employment.    It  is  denied 
that  the  receiver  entered  into  any  contract  to  employ 
intervener  for  the  whole  of  the  school  year,  and  that  he 
notified  her  that  he  was  only  acting  as  receiver,  and  that 
he  could  only  employ  her  for  such  time  as  her  services 

should  prove  to  be  beneficial  in  conducting  the 
2         operation  of  the  college.    It  is  admitted  that 

intervener  performed  the  duties  of  an  instructor 
for  about  five  weeks  under  this  arrangement  with  the 
receiver,  and  that  she  was  then  dismissed  from  said 
employment,  for  the  reason  that  the  entire  receipts 
from  the  department  of  elocution  and  ph^sic^J  culture. 
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of  which  the  intervener  was  principal,  were  far 
less  than  the  salary  agreed  to  be  paid  her,  and  said 
department  was  no  longer  beneficial  to  the  interests 
of  the  parties  owning  the  property.  Other  averments 
of  the  answer  need  not  be  here  referred  to. 

The  first  question  to  be  considered  is  whether  the 
intervener  was  employed  by  the  receiver  for  the  school 
year.  We  have  stated  the  respective  claims  of  the 
parties  as  to  the  terms  of  the  contract.  There  is  no 
dispute  that  0.  H.  Longwell,  the  president  of  the  col- 
lege, employed  her  for  the  ensuing  college  year.  But 
as  the  property  of  the  improvement  company,  includ- 
ing the  college,  went  into  the  hands  of  the  receiver, 
the  contract  with  Longwell  could  not  have  been 
enforced  as  against  the  receiver.  We  do  not  under- 
stand that  anything  is  claimed  by  the  intervener 
for  that  contract,  more  than  that  the  receiver  recog- 
nized it,  and  adopted  it,  and  made  a  contract  upon 
the  same  terms,  as  he  was  authorized  to  do  by 
the  order  appointing  him  receiver.  The  main  ques- 
tion of  fact,  then,  is,  what  was  the  contract  made 
by  the  receiver?  This  must  be  determined  by  the  evi- 
dence. The  testimony  of  the  intervener  and  the 
receiver  are  in  conflict.  And  it  is  to  be  conceded  that 
she,  to  say  the  least,  was  mistaken  in  testifying  to  the 
contents  of  a  letter  that  she  wrote  to  the  receiver. 
She  claimed  in  her  testimony  that  the  letter  was  on 
the  subject  of  her  employment  for  the  year.  When 
the  letter  was  produced,  it  had  no  reference  to  future 
employment..  It  related  to  payment  of  arrears  due  to 
her  for  the  previous  year.  This  letter  was  written  at 
the  city  of  Oskaloosa,  where  intervener  was  stopping 
at  the  time.  Notwithstanding  this  mistake  in  the  tes- 
timony of  the  intervener,  we  think  her  version  of  the 
contract  made  with  the  receiver  is  corroborated  by 
many  circumstances  in  the  case.  The  main  corrobo- 
latiye  fact  is  found  in  a  letter  by  the  receiver  to  her, 
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written  on  the  third  day  of  August,  1893.  The  following 
is  a  copy  of  that  letter:  "Des  Moines,  Iowa,  August  3, 
1893.  Miss  Caroline  E.  Byers,  Oskaloosa,  Iowa — 
Dear  Friend:  Your  letter  of  August  2d  is  at 
hand.  I  was  appointed  last  week  by  the  dis- 
trict court,  receiver  for  the  Highland  Park  Col- 
lege, with  authority  to  operate  the  same.  Mr. 
Longwell  will  continue  at  the  educational  head  of 
the  school,  while  I  will  have  charge  of  the  finances.  I 
will  make  good  the  contracts,  that  the  president  has 
with  the  teachers  the  coming  year.  The  school  will 
continue  beyond  any  doubt.  Do  you  wish  to  stay  for 
the  next  year?  As  to  pay  for  last  year,  I  have  noth- 
ing to  do  with  that.  I  don't  know  what  the  old  com- 
pany will  do.  Am  sorry  to  hear  of  your  mother's 
sickness.  Your  friend,  L.  M.  Mann."  This  is  a  dis- 
tinct promise  to  make  good  the  contracts  that  the 
president  had  with  the  teachers  for  the  year.  It  was 
an  inquiry  as  to  whether  she  desired  to  remain  in  the 
employment  of  the  college  for  another  year.  She 
went  to  Des  Moines  in  response  to  this  letter,  and,  in 
an  interview  with  the  receiver,  the  arrangement  was 
made.  Then  there  is  the  circumstance,  well  known  to 
all  the  parties,  that  teachers  in  colleges  are  usually 
hired  for  the  school  year;  and  we  have  set  out  the 
order  appointing  the  receiver,  for  the  purpose  of 
showing  that  the  college  was  to  be  continued  for  a 
year.  We  will  not  occupy  space  to  analyze  the  order 
here.  It  is  not  necessary  to  do  so.  It  gave  the 
receiver  authority  to  recognize  and  adopt  any  contract 
made  by  Longwell,  for  the  employment  of  professors 
"for  the  ensuing  year,"  and  for  printing  and  advertis- 
ing "for  the  ensuing  year."  It  is  true,  as  claimed  by 
counsel  for  appellee,  that  the  receiver  was  to  use  his 
judgment  and  discretion  m  performing  his  duties,  and 
make  such  contracts  as  "he  may  find  necessary  to  the 
successful  operation  and  continuance  of  the  school," 
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and  such  as  he  might  deem  "necessary  and  advantag- 
eous to  the  successful  operation  of  the  college." 

3  It  13  said  that,  if  the  contract  was  for  one  year,  it 
was  an  imprudent  undertaking,  and  the  receiver 

ha4  authority  to  revoke  and  rescind  it,  in  the 
interest  of  the  college  and  the  creditors.  If  this 
were  an  ordinary  decree  in  case  of  the  appointment  of 
a  receiver,  there,  would  no  doubt,  be  force  in  this  posi- 
tion. But  this  is  a  case  where  the  representatives  of 
the  bondholders,  the  insolvent  corporation,  the  col- 
lege, the  president  of  the  college,  and  the  receiver, 
were  all  before  the  court,  either  by  attorney  or  in  per- 
son, and  consented  to  the  decree.  It  contemplated 
the  continuance  of  the  college  for  the  "ensuing  year." 
The  authority  was  to  ratify  Longwell's  contracts  for 
"the  ensuing  year."  We  do  not  hold  that  the 
receiver  was  required  by  the  decree  to  employ  the 
instructors  for  the  year,  but  that  he  had  the  authority 
to  do  so.  Having  exercised  his  judgment  as  to  what 
was  necessary  and  advantageous  for  the  successful 
operation  of  the  college,  and  entered  into  contracts 
with  instructors,  we  cannot  discover  any  reason  why 
the  contracts  should  not  have  been  performed.  There 
was  no   objection   to   the   intervener   as   an 

4  instructor.    The  receiver  testified  as  a  witness 
that  "she  was  a  good  teacher."    It  is  true,  that 

the  undertaking  to  carry  on  the  college  for  the  year 
was  a  financial  failure;  and  the  intervener  was  dis- 
chai^ed,  because  her  department  paid  but  a  small  part 
of  its  expenses.  The  receipts  of  the  college  for  the 
year  were  between  fourteen  thousand  and  seventeen 
thousand  dollars  less  than  the  expenses.  But  that 
was  no  reason  for  repudiating  contracts  with  teach- 
ers which  were  authorized  to  be  made  by  the  decree. 
Where  a  contract  by  a  receiver  is  authorized  by  the 
order  of  the  court  appointing  him,  the  obligation  is 
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binding,  and  should  be  performed.    Gluck  &  B.  Rec. 
section  78,  and  authorities  there  cited. 

II.  The  next  and  only  question  necessary  to  be 
considered,  is  the  measure  of  intervener's  re.covery. 
She  was  discharged  from  her  employment  at  the  col- 
lege on  the  thirtieth  day  of  September.  She 
5  endeavored  to  obtain  employment.  She  testi- 
fied on  that  subject  as  follows:  "I  was  unable 
to  find  employment  for  the  remainder  of  the  year.  I 
could  not  secure  a  position.  I  wrote  a  number 
of  letters,  went  to  the  state  superintendent  and 
county  superintendent,  and  wrote  to  as  many  of 
my  friends  as  I  could  find  out  that  had  means 
of  employing  any  one  in  my  line  of  work,  and 
even  tried  to  get  other  lines  o£  work.  It  was  just 
after  all  the  public  schools  had  been  in  session  a  short 
time;  so  it  was  impossible  to  get  a  position.  After 
making  all  these  efforts,  I  was  unable  to  find  employ- 
ment; and,  after  failing  in  this,  I  tried  to  start  a 
school,  but  it  was  not  financially  successful,  and  did 
not  pay  expenses.  The  operation  of  that  school 
resulted  in  a  loss,  although  I  used  every  effort  within 
my  power  to  make  it  a  success."  There  is  no  evidence 
in  conflict  with  her  testimony.  The  school  which  she 
organized  was  put  in  operation  some  eight  or  ten  days 
after  she  was  discharged.  The  district  court  awarded 
her  a  sum  equal  to  what  her  salary  was  at  the  college, 
until  she  started  her  school.  We  do  not  under- 
stand why  her  right  to  compensation  was  thus  lim- 
ited. The  law  appears  to  be  well  settled,  that  where 
an  employe  is  discharged  without  cause,  before  the 
end  of  the  contract  of  service,  and  is  unable  to  find 
other  employment,  he  is  entitled  to  recover  the  con- 
tract price  *for  the  time  he  was  prevented,  by  the  dis- 
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obtain,  so  as  to  make  the  damages  as  light  as  possible. 
Midler  v.  Fern,  35  Iowa,  420.  See  2  Sedgwick,  Dam- 
ages, page  82;  2  Sutherland,  Damages,  section  693. 
Our  conclusion  is,  that  the  intervener  should  have 
been  allowed  full  compensation  for  the  remainder  of 
the  school  year. 

in.  This  disposition  of  the  case  renders  it  unnec- 
essary to  determine  a  motion  of  appellant  to  tax  the 
costs  of  an  additional  abstract  to  appellee.  The  case 
will  be  remanded  to  the  district  court,  to  enter  up 
judgment  for  the  proper  amount,  in  accord  with  this 
opinion. — ^Kbveesbd. 


Stath  of  Iowa  v.  Isaac  Clabk,  Appellant. 

O^BStmetioii  of  Indictment.  An  indictment  charged  that  defendant 
made  an  assault  upon  his  wife,  and  did  then  and  there  out  her 
1  with  a  razor,  ''with  felonious  intent  then  and  there  to  kill  and  mur- 
der her.**  Eeld,  as  battery  is  not  essential  to  the  crime  charged, 
the  allegation  concerning  it  may  be  treated  as  surplusage,  and  so 
doing,  it  is  clear  that  the  phrase  ''then  and  there,"  last  used,  refers 
to  the  assault;  and  the  indictment  is  a  sufficient  charge  of  assaidt 
to  murder,  under  the  statutory  rule  that  the  indictment  shall  ena- 
ble a  person  of  common  understanding  to  know  that  said  charge 
was  intended. 

Cress-ExamlDation:  BBLsyANOY.  The  prosecutrix,  in  a  prosecution 
of  her  husband  for  an  assault  upon  hei  with  intent  to  commit 
8  murder,  may  not  be  asked,  on  cross-examination,  as  to  whether  or 
not  she  had  stated  to  a  certain  person  that  she  was  going  to  marry 
the  defendant  for  the  purpose  of  getting  him  to  build  a  house  for 
her. 

Samb.  On  trial  of  defendant  for  assault  on  his  wife  with  a  razor,  with 
intent  to  kill,  where  defendant  testified  that  for  several  hours 

8  prior  to  the  occurrence  he  ^ad  been  drinking,  and  had  no  recollec- 
tion as  to  the  occurrence,  or  that  he  had  a  razor  with  him,  it  was 
proper  cross-examination,  for  the  purpose  of  impeachment,  to  ask 
him  if,  on  the  morning  following  the  occurrence,  he  had  stated  to 
a  third  person  that  he  had  borrowed  a  razor  which  he  used  at  the 
time  of  the  assault. 
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Indorgemciit  on  Indictment :    witnesses  in  contradiction.    It  is  not 
necessary  that  the  name  of  a  witness  for  the  state,  called  merely 
2    for  the  purpose  of  contradiction,  should  appear  indorsed  upon  the 
indictment 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spue- 
EiBE,  Judge. 

Wednesday,  Deoembee  9,  4896. 

The  defendant  was  indicted,  tried,  and  convicted 
of  an  assault  with  intent  to  commit  murder  upon 
Emma  Clark,  and  sentenced  to  ten  years'  imprison- 
ment in  the  penitentiary.  From  this  judgment  the 
defendant  appeals. — Affirmed. 

Mackenzie  &  Dewey  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A.  Mil- 
ler for  the  state. 

Given,  J. — I.  The  first  contention  of  appellant's 
counsel  is  that  the  indictment  does  not  charge  that 
the  assault  was  with  the  intent  to  commit  murder. 

Omitting  the  words  immaterial  to  this  inquiry 
1  from  the  charging  part  of  the  indictment,  we 

have  the  charge,  as  follows:  "The  said  Isaac 
Clark  *  ♦  ♦  then  and  there,  with  a  razor,  ♦  *  ♦ 
then  and  there  held  in  the  hands  of  him,  the  said 
Isaac  Clark.  *  *  *  wilfully,  unlawfully,  feloni- 
ously, and  with  malice  aforethought,  did  make  an 
assault  in  and  upon  the  person  and  body  of  one  Emma 
Clark,  and  did  then  and  there  wilfully  and  feloniously, 
with  said  razor,  ♦  ♦  *  cut,  wound,  and  stab  the  said 
Emma  Clark,  ♦  ♦  *  with  a  felonious  intent  then 
and  there  by  said  Isaac  Clark  to  kill  and  murder  her, 
the  said  Emma  Clark."  It  is  argued  that  the  intent 
alleged  relates  to  the  battery,  and  not  to  the  assault;  but 
we  do  not  think  the  indictment  should  be  so  construed. 
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We  think  it  would  be  plain  to  "a  person  of  common 
understanding"  that  it  was  intended  to  charge  that 
the  ^assault  was  with  intent  to  commit  murder.  See 
Code,  section  4305.  The  allegation  that  the  battery 
was  committed  is  not  essential  to  the  charge  of  an 
assault  with  intent  to  commit  murder,  and,  if  this 
allegation  be  omitted,  as  it  may,  then,  clearly,  the 
intent  charged  relates  to  the  assault.  We  think  the 
indictment  is  suflBcient. 

n.  The  defendant  was  examined  as  a  witness  in 
his  own  behalf,  and  testified  at  length  concerning  dif- 
ficulties between  him  and  his  wife,  Emma  Clark,  prior 
to  the  time  this  assault  is  alleged  to  have  been  made. 
He  also  testified  that  he  had  been  drinking  during  the 
day  preceding  that  evening,  and  disclaimed  any  recol- 
lection as  to  the  occurrences  that  evening  with 
2  his  wife.     Upon  cross-examination  the  state 

inquired  of  him  at  length,  and  without  objec- 
tion, as  to  the  occurrences  of  that  evening,  in  which 
he  stated,  among  other  things,  as  follows:  That  he 
did  not  remember  of  having  a  razor  at  all.  "I  remem- 
ber of  seeing  her  draw  the  razor  after  I  clinched  with 
her."  The  defendant  was  recalled  for  further  cross- 
examination,  and  asked  if,  on  the  morning  following 
the  occurrences,  and  in  the  jail,  he  had  stated,  in  the 
presence  of  a  Mr.  Moore,  that  he  had  borrowed  a  razor 
of  a  friend  which  he  used  on  that  occasion.  The 
defendant  objected,  as  not  proper  cross-examination, 
and  now  complains  that  his  objection  was  overruled. 
We  think  it  was  proper  cross-examination,  as  bearing 
upon  the  statement  of  the  witness,  in  chief,  that  he  did 
not  recollect  the  occurrence  of  that  evening,  with  his 
wife.  It  was  also  competent  as  laying  the  foundation 
for  impeaching  the  defendant.  Mr.  Moore  was  called 
by  the  state  for  that  purpose,  and  the  defendant 
objected,  because  his  name  did  not  appear  upon  the 
indictment;  but  it  was  not  necossary  that  it  should  so 
Vol.  100  la— 4 
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appear,  he  being  called  for  the  purpose  of  contradic- 
tions only. 

III.  Mrs.  Emma  Clark  was  examined  on  behalf 
of  the  state,  and  asked,  upon  cross-examination,  if  she 
had  stated  to  Mrs.  Brady  that  she  was  about  to  marry 
Ciark  for  the  purpose  of  getting  him  to  build  a 
3  house  for  her.  The  state  objected  as  incompe- 
tent, irrelevant,  and  immaterial,  and  not  proper 
cross-examination.  The  objection  was  sustained,  and 
of  this  appellant  complains.  We  think  the  matter 
inquired  about  was  not  proper  cross-examination,  was 
immaterial  to  the  issues  in  this  case,  and,  therefore, 
the  objection  was  properly  sustained.  We  find  no 
error  in  this  record,  prejudicial  to  the  appellant,  and 
the   judgment  of   the   district  court   is,   therefore, 

AF7IBMBD. 


Statb  of  Iowa  v.  G.  A.  Beown,  Appellant. 

100     60 

Im  137        Efldence:    FixiNa  timb.    The  owner  of  stolen  hogs  may  be  asked,  in 
2    a  proseoutlon  for  the  larceny  thereof,  as  to  when  he  got  back  cer- 
tain hogs  other  than  those  aUeged  to  have  been  stolen,  for  'the 
purpose  of  fixing  the  time  when  the  hogs  in  question  were  missed. 

Cross-Examinatien.    The  owner  of  stolen  hogs  who  has  testified  on 

1    his  direct  examination,  in  a  prosecution  for  larceny  of  the  hogs, 

as  to  missing  them  from  his  pen,  ot  pasture,  cannot  be  asked  on 

t  cross-examination  as  to  having  trouble,  or  a  personal  encounter, 
with  defendant,  where,  up  to  that  time,  no  evidence  has  been 
introduced  to  connect  defendant  with  the  theft 

Needless  repetition:  DiUy  of  judge.  It  is  the  duty  of  the  court, 
6  in  a  fair  and  effective  way,  to  prevent  counsel  from  going  into  a 
matter  on  the  cross-examination  of  a  witness,  which  has  already 
been  covered,  and  the  counsel  is  himself  to  blame  if  such  action 
put  him  in  a  ridiculous  position  before  the  jury,  to  his  client's 
prejudice. 

Contradiction.    "Where  the  owner  of  stolen  goods  testified  that 
8    they  were  worth  a  certain  sum,  he  cannot  be  impeached  by  evi- 
dence that,  in  a  suit  to  recover  their  value,  he  had  placed  a  larger 
yalue  on  them. 
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CoNYicnoN  OP  pelont:    Impeachment.    Under  Code,  section  8648, 
4   proTiding  that  ''a  witness  may  be  interrogated  as  to  his  previous 
conviction  for  a  felony,"  a  witness  cannot  be  asked,  on  cross- 
examination,  if  he  had  been  ''arrested"  for  a  felony. 

CoBstrncUen  of  Charge:    reasonable  doubt.  A  charge  that  defend- 

6  ant  cannot  be  convicted  unless  the  state  has  overcome  the 
presumption  of  innocence,  and  has  made  out  every  material  allega- 
tion of  the  indictment  beyond  all  reasonable  doubt,  and  that  sat- 
isfactory proof  is  required,  and  that  no  mere  preponderance  of 
testimony  will  be  sufficient  to  warrant  a  convictioQ,  unless  so 
strong  as  to  remove  all  reasonable  doubt  of  guilt,  is  not  objec- 
tionable as  authorizing  a  conviction  on  a  ''mere  weight  or  prejpon- 
derance"  of  evidence. 

Same.    On  trial  for  larceny,  a  charge  as  to  the  value  of  the  property 

7  taken,  containing  a  recital.  "If  you  find,  from  the  evidence,  that 
defendant  did  take  and  carry  away  the  property  referred  to,"  is 
not  objectionable,  on  the  ground  that  there  was  evidence  in  the 
oase  as  to  other  property  aside  from  that  mentioned  in  the 
indictment,  where,  from  the  remainder  of  the  charge,  it  was  clear 
that  the  words,  "property  referred  to,"  meant  the  property 
referred  to  in  the  indictment. 

Appeal  from  Pottawattamie  District  Court. — Hon.  N. 
W.  Maoy,  Judge. 

Wednesday,  Deoembeb  9, 1896. 

Indictment  for  larceny.  Verdict  of  guilty,  and  a 
judgment,  from  which  the  defendant  appealed. — 
Affirmed. 

C.  H.  Converse  for  appellant. 

MiUon  Bemleyy  attorney  general,  and  Jesse  A.  Mil- 
ler for  the  state. 

Gbanoeb,  J. — I.  The  larceny  charged  was  of 
eight  hogs,  on  the  twenty-fifth  day  of  March,  1894.  A 
great  number  of  objections  are  presented  or  suggested 
as  to  the  admission  and  exclusion  of  evidence.  The 
objections  are  based  on  appellant's  abstract.  An 
amendment  to  the  abstract  by  the  state,  which  is 
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sustained  by  the  transcript,  and  is  to  be  taken  as  true, 
shows  that  the  objections  are  largely  based  on  misappre- 
hensions of  the  record  and  the  facts  disclosed  thereby. 
Most  of  the  questions  as  to  the  evidence  are,  in  no 
sense,  argued,  but,  as  we  have  said,  only  suggested; 
and,  in  view  of  the  record,  we  may  dispose  of  them  in 
a  general  way,  after  a  particular  notice  of  two  or 
three.  The  hogs  charged  to  have  been  stolen  were 
the  property  of  one  Hacket,  and  he  was  the  first  wit- 
ness for  the  state.    His  direct  testimony  was  as  to  the 

missing  of  the  hogs  from  his  pen  or  pasture. 
1         On  cross-examination,  he  was  asked  as  to  his 

having  trouble,  or  a  personal  encounter,  with 
the  defendant,  and,  under  objection  that  the  ques- 
tion was  immaterial,  and  not  cross-examination,  it 
was  excluded.  It  is  merely  said,  in  argument,  that 
the  ruling  "was  error  prejudicial  to  defendant.*'  It 
was  not  cross-examination,  for  the  reason  that,  in  his 
direct  testimony,  he  had  in  no  way  referred  to  the 
defendant  as  having  taken  the  hogs.  Had  the  evidence 
closed  before  the  cross-examination  in  question  com- 
menced, there  would  not  have  been  a  word  of  evidence 
to  implicate  any  one  in  the  taking  of  the  hogs,  and 
hence  the  question,  at  the  time  of  the  ruling,  was 
neither  proper  cross-examination  nor  material,  and 
the  ruling  was  not  erroneous. 

II.  At  the  commencement  of  the  examination  of 
the  same  witness  the  following  appears:  "Have  lived 
in  Center  township  since  1884;  farm;  buy  and  sell 
stock.  In  1894  my  hogs  were  kept  in  pen.  Had  98. 
Mr.  Saunders,  county  attorney:  Now,  what  do  you 
say  about  any  hogs  being  missing  at  any  time  during 
that  month?  A.  Why,  after  the  first  six  were  got 
back,  along  about  the  last  of  March,  we  missed  a  few 
hogs,  then  commenced  to  count,  and  were  eight  short. 
Q.  *  *  *  What  time  in  March  was  this  that  you 
missed  them?  A.  Well,  it  was —  Q.  Now,  wait;  when 
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did  you  get  those  back  that  you  spoke  about?  Con- 
verse: That  is  objected  to  as  immaterial.  (Over- 
ruled. Defendant  excepts.)  A.  Why,  we  got  them 
back  about  the  20th  of  March.  Q.  Now,  when  did  you 
miss  the  eight  hogs?"    The  answer  to  the  last 

2  question  was,  "Along  about  the  27th  or  28th." 
Complaint  is  made  of  the  ruling  permitting  the 

witness  to  state  when  he  got  the  six  hogs  back.  The 
evidence  was  merely  to  fix  the  time  that  the  eight 
hogs  in  question  were  missing.  For  that  purpose  it 
was  proper,  and  there  could  have  been  no  prejudice 
from  its  admission.   The  same  witness  fixed  the 

3  value  of  the  eight  hogs  at  eighty  dollars.    On 
cross-examination  he  was  asked  if  he  did  not, 

in  a  suit  commenced  to  recover  their  value,  place  the 
amount  at  one  hundred  and  twenty  dollars,  and  under 
objection,  the  question  was  excluded.  There  was  no 
objection  to  his  stating  what  he  had  said  the  value 
was,  but  only  to  his  stating  the- amount  he  had  claimed 
in  a  suit  for  their  value.  There  was  no  error.  The 
court  was  evidently  governed  by  the  thought  that,  in 
a  suit  for  recovery,  the  amount  claimed  in  the  plead- 
ings is  not  necessarily  what  is  thought  to  be  the 
actual  value  or  damage;  but,  as  the  recovery  cannot 
exceed  the  amount  claimed,  the  claim  is  placed  at  a 
figure  so  great  as  to  surely  meet  the  evidence,  without 
an  attempt  at  accuracy.  Such  a  license,  in  pleading, 
has  something  of  recognition  in  our  law,  wherein  it  is 
provided  that  the  verification  of  pleadings  shall  not 
apply  to  the  amount  claimed,  except  in  actions 
founded  on  contract  for  the  payment  of  money  only. 
Code,  section  2678.  It  is  urged  that  defendant  should 
have  been  permitted  to  show  the  difference  between 
the  amount  testified  to  on  this  trial  and  that  claimed 
in  the  suit  for  recovery,  as  a  means  of  impeachment, 
but  we  think  not,  for  the  reasons  we  have  stated. 
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III.  One  Edwin  Bird  seems  to  have  been  a  con- 
federate in  the  crime  charged  against  defendant.  He 
was  a  witness  for  the  state,  and  the  following  appears 
in  his  cross-examination;  "I  am  now  living  in  the 
Avoca  jail.  Have  been  living  there  a  little  over  two 
months.  I  am  not  engaged  in  any  business.  Ha\e 
been  working  a  little  since  last  March.  Worked  for 
the  defendant's  father  all  last  summer.  '  Have  been 
convicted  of  felony,  and  served  a  term  in  the  peniten- 
tiary. Q.  Are  you  the  same  Edwin  Bird  that 
4  was  arrested  for  the  burglary  of  John  Rose's? 
Saunders:  That  is  objected  to  as  incompetent, 
immaterial,  and  not  proper  cross-examination.  (Sus- 
tained as  incompetent.)  Q.  How  many  times  have 
you  told  this  same  story,  Edvv  in,  that  you  are  telling 
now?  Saunders:  That  is  objected  to  as  immaterial. 
(Sustained.  Defendant  excepts.)"  Complaint  is  made 
of  the  rulings  indicated.  The  rulings  are  right.  The 
fact  of  being  arrested  for  burglary  was  immaterial, 
unless  there  was  a  conviction;  and,  if  that  was  sought, 
the  statute  prescribes  how  the  fact  may  be  shown,  as 
follows:  "A  witness  may  be  interrogated  as  to  his 
previous  conviction  for  a  felony.  But  no  other  proof 
of  such  conviction  is  competent  except  the  record 
thereof."  Code,  section  3648.  As  to  the  question, 
how  many  times  he  had  told  the  same  story,  we  can- 
not imagine  any  bearing  it  could  have,  except  to  con- 
fuse the  case  with  immaterial  matters.  The 
objections  we  have  considered  indicate  the  general 
character  of  a  great  multitude  of  others  presented  as 
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again."    One   Puryear  was  also  a  witness   for  the 

state,  and  said:    "I  know  Edwin  Bird.    Had  a  talk 

with  him,  about  November  1st,  in  Oakland, 

5  about  his  testimony  in  this  matter."    The  fol- 
lowing then  appears:    "Q.  What,  if  anything, 

do  you  remember  hearing  him  say  in  reference  to  his 
motives,  or  purpose,  in  testifying  against  defendant, 
and  with  reference  to  his  ability  to  swear  a  man  into 
prison,  or  anything  of  that  kind?  Saunders:  Objected 
to  as  incompetent  and  immaterial.  (Sustained. 
Defendant  excepts).  The  Court:  That  record  has 
been  made  often  enough  now.  (Defendant  excepts). 
Q.  What,  if  anything,  did  Edwin  Bird  say  with  refer- 
ence to  his  interest  in  the  case?  Saunders:  Same 
objections.  (Sustained.  Defendant  excepts)."  It  is 
said,  as  to  the  remarks  by  the  court,  that  they  had  the 
effect  to  place  defendant's  counsel  in  a  ridiculous  posi- 
tion before  the  jury,  to  the  defendant's  prejudice. 
The  remarks  were  both  respectful  and  true,  and,  if 
they  had  the  effect  claimed  for  them,  which  we  do  not 
think,  the  fault  was  elsewhere  than  with  the  court. 
When  such  conditions  in  a  trial  exist,  it  is  the  duty  of 
the  court  to  stop  its  progress  in  a  fair,  yet  effective, 
way;  and  that,  it  seems  to  us,  is  what  was  done  in 
this  case. 

V.    Some  complaints  are  made  as  to  the  instruc- 
tions, and  we  notice  some  of  them.    The  following  is 
the  second:    "(2)  The  defendant,  in  the  first  instance, 
is  presumed  to  be  innocent  of  the  offense  charged 

6  until  he  is  proven  guilty  according  to  the  forms 
of  law.    His  plea  of  *not  guilty'  puts  in  issue 

every  material  allegation  of  the  indictment,  and  he 
cannot  be  rightfully  convicted  unless  the  state,  by  the 
evidence,  has  overcome  the  presumption  of  innocence 
in  defendant's  favor,  and  has  made  out  every  material 
allegation  of  the  indictment  to  your  satisfaction,  and 
beyond  all  reasonable  doubt.     Clear  and  satisfactory 
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proof  is  required.  No  mere  weight  or  preponderance 
of  testimony  will  be  suflBcient  to  warrant  a  conviction 
herein,  unless  it  be  so  strong  and  convincing  as  to 
remove  from  your  minds  all  reasonable  doubt  of  the 
defendant's  guilt."  The  instruction  is  said  to  be  erro- 
neous because  of  the  expression,  "mere  weight  or  pre- 
ponderance of  evidence/'  And  it  is  said  that  the  jury 
might  infer  that,  under  certain  circumstances,  a  mere 
weight  or  preponderance"  would  justify  a  conviction. 
The  logical  conclusion  from  the  argument  is,  that  the 
jury  might  infer  that  the  court  meant  just  the  opposite 
of  what  it  said,  for  in  plain  terms  the  instruction  for- 
bids a  conviction  upon  a  weight  or  preponderance  of 
evidence  not  strong  enough  to  exclude  all  reasonable 
doubt  of  guilt.  The  thought  of  counsel,  likely,  is,  that 
no  mere  weight  or  preponderance  is  ever  strong  enough 
to  exclude  such  doubt;  but  it  is  not  so  stated  in  argu- 
ment. The  instruction  is  not  open  to  a  meaning  other 
than  that  the  weight  or  preponderance  must  be  suffi- 
cient to  exclude  all  reasonable  doubt.  The  jury  doubt- 
less so  understood  it. 

VI.  In  the  ninth  instruction  the  court  said:  "If 
you  find,  from  the  evidence,  that  the  defendant  did 
take  and  carry  away  the  property  referred  to,"  and  it 

added  sufficient  facts  to  complete  the  offense, 
7         and  then  directed  the  jury  as  to  finding  the 

value  of  the  property.  Complaint  is  made  of 
the  use  of  the  words  "referred  to,"  because  the  evi- 
dence refers  to  other  property  than  that  specified  in 
the  indictment,  and  it  is  thought  that  the  instructions 
should  have,  in  some  way,  limited  the  rule  of  the 
instructions  to  the  property  specified  in  the  indict- 
ment. Of  course,  there  could  be  no  legal  conviction 
for  taking  other  property,  and  we  think  there  is  no 
failure  in  the  instructions  to  properly  so  limit  the 
action  of  the  jury.  The  instructions  commence  with 
ft  statement  o{  the  substance  of  the  indictment,  in 
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which  the  property  is  described,  and  then,  throughout 
the  instructions,  the  words  "property  referred  to,"  are 
used  in  a  way  to  leave  no  doubt  that  they  mean  the 
property  mentioned  in  the  instructions  and  indict- 
ment. 

The  questions  we  have  considered  are  as  doubt- 
ful ones  as  the  record  presents,  and  we  will  not  con- 
sider others.  The  evidence  sustains  the  verdict,  and 
there  is  no  error  that  should  disturb  the  judgment. — 
Affibmsd. 


Statb  op  Iowa  v.  W.  B.  Waddle,  Appellant.  \m  iaj 

fiieltinir  Peijnrj:  amount  of  pboof.    The  rule  that  obtains  in  a 

1  prosecution  for  perjury,  that  the  falsity  of  the  testimony  must 
be  established  by  two  witnesses,  or  the  testimony  of  one, 
supported  by  corroborating  and  independent  circumstances  equir- 
alent  in  weight  to  the  testimony  of  a  single  witness,  does  not 
apply  in  a  prosecution  under  the  Code,  section  8938,  making  it  a 
crime  to  incite  or  procure  another  to  commit  perjury  though  no 
perjury  be  committed. 

Saux     Nor  is  it  essential  that  a  case  shall  be  pending  when  the  false 

2  oath  is  incited. 

Instbuoting  as  to  statutb  of  limitations.     An   instruction 

8    directing  a  jury  in  a  criminal  case  to  inquire  whether  defendant 

had  committed  the  crime  at  any  time  within  the  three  years  prior 

fixed  by  the  statute  of  limitations,  is  not  erroneous,  although  the 

facts  limited  the  inquiry  to  a  much  less  time 

CiiBiiiial  Law:    new  trial     A  new  trial  will  not  be  granted  in  a 
4    criminal  case  for  newly  discovered  evidence;  especially  where  the 
evidence  in  question  is,  merely,  cumulative. 

Appeal  from  Wapello  District  Court. — Hon.  W.  D.  Tis- 
DALE,  Judge. 

Wbdnbsdat,  December  9, 1896. 

The  defendant  was  indicted  for  the  crimp  of 
endeavoring  to  incite,  or  procure,  another  to  commit 
perjury     The  charge  is  as  follows:    "That  said  W,  B, 
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Waddle,  on  or  about  the  sixth  day  of  June,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and 
ninety-three,  in  the  county  aforesaid,  and  state  of 
Iowa,  and  on  divers  other  times  and  days,  did  unlaw- 
fully and  feloniously,  intending  to  pervert  the  due 
course  of  law,  did  corruptly  and  maliciously  incite, 
instigate,  and  endeavor  to  persuade  and  procure  one 
Lizzie  Seadoie  to  charge  and  prosecute  one  David 
R.  Watts,  in  the  court  of  the  state  of  Iowa,  hav- 
ing^  jurisdiction  to  try  and  determine  the  same  (the 
particular  name  of  said  charge,  or  proceeding, 
and  court,  or  courts,  is  to  the  grand  jury  unknown), 
of  the  charge  of  being  father  of  a  certain  illegiti- 
mate child,  to  which  the  said  Lizzie  Seadore  had 
given  birth,  she  being  an  unmarried  woman,  and  not 
the  wife  of  the  said  David  R.  Watts,  in  which  pro- 
cedure, or  prosecution,  the  oath  of  aflBrmative  of  the 
said  Lizzie  Seadore  was  and  is  required  by  law.  The 
said  W.  B.  Waddle,  then  and  there,  well  and  truly 
knowing  that  the  said  David  R.  Watts,  was  and  is  not 
the  father  of  said  illegitimate  child,  and  that  said 
charge  was  and  is  untrue,  and  the  said  W.  B.  Waddle 
then  and  there  well  understood  and  knew  that  the  said 
Lizzie  Seadore  then  and  there  knew  that  said  David 
R.  Watts  was  and  is  not  the  father  of  said  child,  and 
that  said  charge  was  and  is  false  and  untrue,  and  the 
said  W.  B.  Waddle  did  then  and  there  unlawfully,  felon- 
iously, corruptly,  and  maliciously  solicit,  suborn,  incite, 
instigate,  and  endeavor  to  procure  and  persuade  the 
said  Lizzie  Seadore  to  appear  in  court  and  prosecute 
said  David  R.  Watts  on  said  charge,  as  aforesaid,  and 
to  make  oath  or  aflBrmation  in  such  proceeding  and 
trial  that  the  said  David  R.  Watts  was  and  is  the 
father  of  said  illegitimate  child,  as  aforesaid,  the  same 
being  a  material  and  relevant  matter  to  the  issue 
therein,  and  thereby,  then  and  there,  to  put  in  issue, 
that  the  said  W.  B.  Waddle  knew  that  such  testimony 
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was  and  is  folse  and  untrue,  and  then  and  there  well 
understood  and  knew  that  the  said  Lizzie  Seadore 
then  and  there  knew  such  testimony  was  and  would 
be  false  and  untrue,  contrary  to,  and  in  violation  of 
law/'  Defendant  pleaded  not  guilty,  and  the  case  was 
tried  to  a  jury,  and  a  verdict  of  guilty  returned. 
Judgment  of  fine  and  imprisonment  in  the  county 
jail  was  entered  on  the  verdict.  Defendant  appeals. 
—Affirmed. 

Jaques  <k  Jaques  and  Seneca  Cornell  for  appellant. 

Milton  Reinley^  attorney  general,  and  Jesse  A. 
Miller  for  the  state. 

GrvBN,  J. — I.  The  first  contention  is  as  to  a  rule 
of  evidence.  Section  3936,  of  the  Code,  defines  the 
crime  of  perjury.  Section  3937,  provides:  "If  any 
person  procure  another  to  commit  perjury,  he  is  guilty 
of  subornation  of  perjury."  And  section  3938,  under 
which  this  indictment  is  found,  provides:  "If  any 
person  endeavor  to  incite  or  procure  another  to  com- 
mit perjury,  though  no  perjury  be  committed,  he  shall 

be  punished,"  etc.  Perjury  is  manifestly  an 
1  element  in  each  of  these  offenses.    In  the  first 

two  it  is  perjury  committed,  and  in  the  last 
perjury  endeavored  to  be  procured  to  be  committed. 
Appellant  contends  that  it  is  incumbent  on  the  state, 
in  this  prosecution,  to  prove  that,  if  Lizzie  Seadore 
had  sworn  that  David  R.  Watts  was  the  father  of  her 
child,  it  would  have  been  false,  by  the  testimony 
of  two  witnesses,  or  by  the  testimony  of  one 
supported  by  corroborating  and  independent  cir- 
cumstances, equivalent  in  weight  to  the  testimony  of 
a  single  witness.  Appellee's  counsel  do  not  question 
the  correctness  of  this  rule  as  applied  to  prosecutions 
for  perjury,but  contend  that  it  is  not  applicable  to  cases 
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like  this.  They  do  not  deny  that  the  burden  is  on  the 
state  to  show  that  it  is  not  true  that  David  R.  Watts 
was  the  father  of  Lizzie  Seadore's  child,  but  contend 
that  this  may  be  done  by  the  evidence  of  one  witness. 
The  reason  for  the  rule  in  proving  perjury  is,  that 
"the  unsupported  evidence  of  one  witness  would  be 
simply  one  oath  against  another."  18  Am.  &  Eng. 
Enc.  Law,  323.  It  must  be  remembered,  however,  that 
in  this  case  there  is  not  one  oath  against  another. 
Neither  Lizzie  Seadore  jior  any  other  person  has  ever 
made  oath  that  Watts  is  the  father  of  the  child.  If 
Lizzie  Seadore  had  so  sworn,  by  the  procurement  of 
the  defendant,  then  the  prosecution  must  have  been 
under  section  3937,  and  the  rule  would  apply,  for  then 
there  would  be  one  oath  against  another.  When 
there  is  only  one  oath  against  another,  it  is  as  though 
there  was  no  proof,  and  therefore,  to  establish  perjury, 
there  must  be  the  evidence  of  another  witness,  or  its 
equivalent.  The  reason  for  the  rule  fails,  when 
applied  to  a  case  like  this,  where  the  crime  is  com- 
plete, "though  no  perjury  be  committed."  It  seems 
to  us  clear,  upon  a  reason  and  principle,  that  in  cases 
like  this  the  state  may  suflBciently  establish  the  falsity 
of  the  matter  charged  to  be  false,  by  the  testimony  of 
one  witness.  Of  course,  as  in  all  cases,  the  credit  and 
weight  to  be  given  to  the  witness  must  be  left  with 
the  jury.  Of  the  authorities  cited,  some  relate  to 
familiar  and  undisputed  principles  of  the  law,  and 
others  to  other  offenses,  and  are  not  applicable  to  this. 
II.  By  his  motion  for  a  verdict  and  his  motion 
for  a  new  trial,  both  of  which  were  overruled,  appel- 
lant presents  the  question  of  the  suflBciency  of  the 
evidence  in  certain  particulars.  It  is  urged  in  argu- 
ment that  it  is  not  proven  that,  if  Lizzie  Seadore  had 
sworn  that  David  U.  Watts  was  the  father  of  her 
child,  it  would  have  been  false;  that  the  state  failed 
to  make  any  proof  that  defendant  ever  asked  Lizrie 
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Seadore  to  swear  as  charged;  that  the  state  did  not 
show  that  there  was  in  fact  a  case  pending.    The 
2         last  claim  is  not  well  founded.    If,  to  prosecute 
under  section  3938,  there  must  be  a  case  pend- 
ing, one  who  endeavored  to  incite  or  procure  another  to 
commit  perjury  in  bringing  a  case,  could  not  be  pros- 
ecuted.    We  will  not  extend  this  opinion  by  setting 
out  or  discussing  the  evidence  at  length,  in  considering 
its  suflBciency  in  the  two  respects  first  mentioned.    It 
must  be  conceded  that  much  may  be  said  in  support 
of  appellant's  contentions  in  the  two  particulars  under 
consideration,  and  this  fact  has  led  us  to  review  the 
evidence  with  unusual  care  before  reaching  the  con- 
clusion we  have.    Appellant's  first  contention  as  to 
the  evidence  is  based  upon  the  claim  that  the  evidence 
of  more  than  one  witness  is  required  to  prove  the 
falsity  of  the  oath  which  it  was  endeavored  to  procure 
Lizzie  Seadore  to  take.     We  have  seen  that  such  is 
not  the  rule  in  this  case,  and,  if  it  were,  we  think 
Lizzie  Seadore  is  so  far  corroborated  as  to  have  war- 
ranted the  jury  in  finding  as  it  did.    The  evidence 
that  defendant  endeavored  to  procure  Lizzie  Seadore 
to  charge  on  her  oath  that  David  R.  Watts  was  the 
father  of  her  child  is  clearly  suflScient.    The  doubt  in 
our  minds  is  whether  the  defendant  did  not  then  believe 
that  such  was  the  fact.    Lizzie  Seadore,  who  had  the 
best  means  of  knowing  the  fact,  testifies  that  she  all 
the  time  told  the  defendant  that  one  Walt  Hoobler 
was  the  father  of  the  child,  and  in  this  she  is  corrob- 
orated by  her  father.     While  upon  some  of   these 
issues  of  fact  we  might  reach  a  different  conclusion, 
we  cannot  say  that  the  jury  was  not  warranted  in 
finding  as  it  did,  or  that  the  verdict  is  contrary  to 
the  evidence. 

ni.  Appellant  makes  certain  complaints  as  tr 
the  instructions,  the  first  being  grounded  upon  the 
daim  that  the  testimony  of  two  witnesses,  or  its 
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equivalent  is  required  to  show  the  falsity  of  the  state- 
ment that  Watts  was  the  father  of  the  child.  The 
rule  being  as  we  have  already  stated,  there  was  no 
error  in  not  instructing  on  that  subject. 

The  court,  in  instructing  as  to  time,  directed  the 
jury  to  inquire  whether  defendant  had  committed  the 
crime  **at  any  time  within  three  years  prior  to  January 
24,  1894,"  the  date  of  finding  the  indictment. 
8  While  the  facts  limited  the  inquiry  to  a  much 

less  time,  the  instruction  was  according  to  the 
statute  of  limitations,  and  was  not  erroneous. 

Appellant  asked  an  instruction  to  the  effect  that, 
if  the  jury  had  a  reasonable  doubt  as  to  whether 
defendant  knew  that  Lizzie  Seadore's  illegitimate 
child  was  the  child  of  David  R.  Watts,  then  they 
should  acquit.  This  subject  was  fully  covered  by 
instructions  given. 

One  ground  of  appellant's  motion  for  a  new  trial 

was  newly  discovered  evidence.    The  statute  makes 

no  provision  for  a  new  trial  on  this  ground  in 

4         criminal  cases;  but,  if  it  did,  a  new  trial  should* 

not  be  granted,  because  the  newly  discovered 

evidence  is  merely  cumulative. 

Several  complaints  are  made  on  account  of  rulings 
in  taking  the  evidence.  We  will  not  consider  them 
in  detail.  It  is  suflBcient  to  say  that  we  have  examined 
each  complaint  with  care,  in  the  light  of  the  record, 
and  do  not  find  that  there  was  any  error  prejudical  to 
the  appellant  in  the  rulings  complained  of. 

Our  conclusion  upon  the  entire  record  is  that  the 
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State  of  Iowa  v.  Tilman  P.   Edgbrton,   Appellant. 


CriHiinml  Law:  ghangb  of  ybnus:  Discretion.  On  a  motion  for  a 
change  of  venue,  because  of  prejudice  caused   by   ne^^8pape^ 

4  reports  of  the  homicide,  and  the  fact  that  the  family  of  the 
deceased  was  influential,  and  was  scattered  over  the  county,  it 
appeared  tliat ,  though  defendant  was  removed  by  the  sheriff  to 
another  locality,  on  the  death  of  the  boy  whom  he  shot,  he  was 
taken  back  in  a  few  days  to  the  place  of  the  homicide,  where  he 
remained  until  the  trial,  which  occurred  over  five  months  after 
the  shooting  and  that  the  newspaper  reports  were  in  the  main 
temperate,  though  some  of  them  referred  to  mobs  and  lynching. 
The  state  secured  a  large  number  of  affidavits  showing  that 
defendant  could  have  a  fair  trial  in  that  county.  Held,  that  a 
refusal  of  the  motion  showed  no  abuse  of  discretion. 

Defense  to  Murder:    impropkb  subgery.    A  person  who  inflicts  a 

5  dangerous  wound  from  which  death  ensues,  cannot  defend  a 
charge  of  murder  on  the  ground  that  deceased  might  have  recov- 
ered had  he  been  treated  according  to  the  most  approved  surgical 
methods. 

Thkft  of  mklons:    Evidence,    On  the  trial   of  one  charged  with  . 
«    fatally  shooting  a  boy  «  hom  he  caught  robbing  his  melon  patch, 

7  evidence  that,  previous  to  the  robbery,  certain  burst  melons  were 
9    found  in  the  highway  near  the  defendant's  garden,  cannot  be 

recei\ed  as  explaining  his  presence  in  the  patch  at  the  time  of 
the  robbery,  armed  with  a  loaded  revolver;  there  being  no  proof 
that  defendant  knew  anything  about  these  melons,  or  that  they 
came  from  his  premises;  and  stealing  his  melons  would  not  justify 
the  deadly  use  of  a  deadly  weapon. 

Inst  mci  Ions  Conslraed  Together:    offenses  xnyolybd  in  murdbb. 

8  An  instruction  defining  involuntary  manslaughter  is  not  erro- 
neous because  it  fails  to  define  voluntary  manslaughter,  if 
there  are  other  instructions  covering  the  omission. 

Grand  Jury  Panel:  selection.  Under  Code,  section  286,  requiring 
1  the  county  auditor  to  apportion  the  number  of  grand  jurors  to  be 
selected  from  each  election  precinct,  "as  nearly  as  practicable  in 
proportion  to  the  number  of  votes  polled  therein  at  the  last  gen- 
eral election,"  it  will  not  vitiate  the  panel  that  the  auditor,  finding 
an  even  division  of  the  total  vote  by  the  right  divisor  would  not 
yield  the  number  of  jurors  required,  added  enough  to  simply  the 
shortage  to  several  precincts,  indiscriminately,  it  appearing  that 
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no  precinct  had  a  less  number  of  names  apportioned  it  than  it  was 
.    entitled  to. 

Exemption  fbom  jury  duty.  The  judges  of  election  may  return 
2  for  grand  jurors  persons  over  the  age  of  sixty-five  years  under 
Code,  section  234,  requiring  them  to  return  seventy-five  compe- 
tent persons  liable  to  serve  as  jurors,  as  the  provision  of  section 
228,  exempting  persons  over  sixty-five  years  of  age  from  Juiy 
service,  is  personal  and  may  be  waived. 

Advice  of  Conrt  to  Grand  Jnry.  An  indictment  is  not  vitiated  because 
8  the  court  gave  instructions  relating  to  the  law  governing  the  crime 
charged,  to  part  of  the  grand  jurors,  in  the  absence  of  the  others, 
under  ^  Code  provision,  that  the  grand  jurors  may  at  reasonable 
times  ask  the  advice  of  the  court;  where  all  the  jurors  who  so 
desired,  received  the  instructions. 

Appeal  from    Warren   District    Court. — Hon.  J.  H. 
Applegate,  Judge. 

EDNESDAY,  DbOEMBEE   9,  1896. 

The  defendant  was  indicted  for  murder  in  the 
first  degree,  tried,  found  guilty  of  murder  in  the  second 
degree,  and  appeals  to  this  court. — Affirmed^ 

Powell  &  Ross  for  appellant. 

Milton  Remley,  attorney  general,  H.  McNeil^  and 
Jesse  A.  Miller  for  the  state. 

Deemeb,  J. — The  county  auditor,  in  apportioning 
the  number  of  grand  jurors  to  be  selected  at  the  gen- 
eral election  held  in  the  year  1893,  selected  seventy- 
five  names  from  the  different  precincts  in  the  county, 

giving  to  each  precinct  not  less  than  two  names, 
1  and  to  some  as  many  as  eight.  In  one  township, 

which  cast  one  hundred  and  ninety-two  votes 
at  the  general  election  in  the  year  1892,  he  appor- 
tioned three  names,  and  in  another,  which  cast  one 
hundred  and  eighty-nine  votes,  he  gave  four,  while  in 
another  casting  two  hundred  and  forty-seven  votes, 
he  apportioned  five,  and  in  another,  which  cast  two 
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hundred  and  seventy-five  votes,  he  gave  four.  This 
method  of  apportionment  was  made  a  ground  of 
challenge  to  the  panel  of  grand  jurors  made  up  from 
the  list  of  names  so  apportioned,  and  is  now  com- 
plained of  on  this  appeal.  It  appears  that  at  the  general 
election  held  in  the  year  1892,  four  thousand  three 
hundred  and  seventy-eight  votes  were  cast.  The 
judges  of  election  for  the  year  1893  were  required  to 
return  seventy-five  names.  Dividing  the  total  number 
of  votes  cast  by  seventy-five,  and  we  have  fifty-eight 
and  a  fraction  as  the  number  to  be  used  in  selecting 
the  grand  jurors  to  be  returned  from  each  precinct; 
for  the  statute  at  that  time  provided  that  "the  county 
auditor  shall  apportion  the  number  to  be  selected 
from^  each  election  precinct,  as  nearly  as  practicable 
in  proportion  to  the  number  of  votes  polled  therein  at 
the  last  general  election."  Code,  section  236.  Turn- 
ing again  to  the  record,  we  find  that  no  precinct  had 
a  less  number  of  names  apportioned  it  than  should  be 
given  if  we  use  the  number  fifty-eight  as  the  divisor. 
But  such  an  apportionment  would  not  give  the  exact 
number  required,  and  it  is  evident  that  the  auditor 
added  enough  to  the  number  thus  found,  to  the  pre- 
cincts indiscriminately,  to  make  the  total  of  seventy- 
five.  Now,  we  have  frequently  held  that  a  substantial 
compliance  with  the  law  with  reference  to  appointing, 
selecting,  and  drawing  grand  jurors  is  all  that  is 
required.  State  v.  Ansaleme^  15  Iowa,  44;  State  v. 
Knightj  19  Iowa,  94;  State  v.  Brandt^  41  Iowa,  593; 
State  V.  Pierce,  90  Iowa,  506  (58  N.  W.  Rep.  891);  State 
V,  Adams,  20  Iowa,  486.  The  statute  we  have  quoted 
does  not  require  an  absolutely  accurate  apportion- 
ment. It  says  the.  auditor  shall  apportion  them  as 
nearly  as  practicable  in  proportion  to  the  number  of 
votes  cast  in  each  election  precinct.  It  would  be 
impossible  to  have  an  accurate  apportionment,  based 
upon  the  number  of  votes  cast,  for  reasons  which  are 
Vol.  100  la— 6 
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perfectly  plain;  and  slight  inaccuracies  should  not 
vitiate  the  panel.  There  was  no  such  departure  from 
the  statutory  methods  in  apportioning  the  grand  jurors 
as  to  justify  the  defendant's  challenge. 

Another  ground  of  challenge  was,  that  a  large 
number  of  persons  returned  by  the  judges  of  election 
for  grand  jurors,  were  over  the  age  of  sixty-five  years, 
and  were  not,  therefore,  liable  to  serve  as  such. 
2  The  argument  in  support  of  this  ground  is,  that 

the  judges  of  election  were  required  to  select  a 
list  of  persons  competent  and  liable  to  serve  as  jurors, 
and  that  a  person  over  the  age  of  sixty-five  years  is 
not  liable  to  serve.  The  provisions  of  our  Code,  with 
reference  to  this  subject,  are  as  follows:  Section  234: 
"*  *  *  Seventy-five  persons  to  serve  as  grand 
jurors,  *  *  ♦  and  composed  of  persons  competent 
and  liable  to  serve  as  jurors,  shall  annually  be  made  in 
each  county,  from  which  to  select  jurors.  ♦  ♦  ♦>> 
Section  228:  "The  follovring  persons  are  exempt  from 
liability  to  act  as  jurors:  ♦  *  ♦  All  persons 
*  *  *  over  sixty-five  years  of  age."  Now,  we  have 
held  that  the  exemption  provided  in  the  last  section 
is  a  personal  privilege,  which  may  be  waived,  and  that 
it  is  not  a  ground  of  challenge.  State  v.  Adams^  20 
Iowa,  486.  The  statute  does  not  make  such  a  person 
incompetent  by  reason  of  his  age,  and  he  is  liable  to 
serve,  unless  he  claims  his  privilege,  which  is  wholly 
personal  to  him.  It  follows,  therefore,  that  the  persons 
selected  by  the  judges. of  election,  who  were  over 
sixty-five  years  of  age,  were  both  competent  and  liable 
to  serve  as  grand  jurors,  and  that  there  is  no  founda- 
tion for  this  ground  of  challenge.  The  case  of  State 
V.  Adams,  is  conclusive  on  this  subject. 

II.  The  grand  jury  which  indicted  the  defendant 
was  called  to  consider  his  case  specially.  After  they 
had  deliberated  about  the  matter  for  some  time  with- 
out concluding  as  to  the  degree  of  crime  for  which  they 
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should  return  a  bill,  some  of  the  members  of  the  panel 

asked  the  county  attorney  if  they  might  consult  the 

judge  then  presiding.    They  were  informed  that 

3  they  could,  and  some  four  or  five  members  went 
before  the  judge,  and  received  advice  regarding 

the  law  of  murder.  No  claim  is  made  that  the  judge 
gave  any  instructions  or  directions  to  the  jurors  who 
appeared  before  him,  except  to  explain  the  law  applica- 
ble to  the  case.  The  complaint,  as  we  understand  it, 
is  that  the  judge  was  in  error  in  advising  a  part,  and 
not  the  whole,  of  the  grand  jury;  and  that  he  had  no 
right  or  authority  to  permit  the  grand  jury  to  sep-  ' 
arate,  and  to  advise  a  part,  and  not  the  whole,  regard- 
ing the  law  of  the  case.  It  appears,  however,  that  all 
the  jurors  who  wanted  any  advice  regarding  the  law 
of  the  case,  went  before  the  court  while  in  session, 
and  there  received  their  information.  Our  Code  pro- 
vides that  **the  grand  jury  may  at  all  reasonable  times 
ask  the  advice  of  the  *  *  *  court."  Code,  section 
4281.  While  this  law  no  doubt  contemplates  that  the 
grand  jury,  as  a  whole,  should  be  present  when  the 
advice  is  given,  yet  we  do  not  think  that  the  proce- 
dure in  this  case  was  so  irregular  as  to  vitiate  the 
indictment.  No  one  contends  that  the  judge  did  more  • 
than  correctly  expound  the  law  relating  to  the  crime 
of  murder,  and  no  possible  prejudice  could  have 
resulted  from  his  act. 

III.    The  defendant  filed  a  motion  for  change  of 

venue,  based  upon  prejudice  of  the  people  of  Warren 

county  against  him,  based  upon  certain  newspaper 

publications  of  and  concerning  the  shooting, 

4  and  upon  the    fact   that   the  family  of   the 
deceased  was  old,  influential,  respectable,  and 

was  scattered  over  the  county  of  Warren,  and  had  so 
worked  on  public  sentiment  as  to  cause  prejudice 
against  him.  It  appears  from  the  showing  made  in 
support  of  the  motion,  that  on  the  day  following 
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the  death  of  the  boy  whom  it  is  claimed  the  defend-* 
ant  shot,  the  sheriff  of  Warren  county,  after  con- 
sulting with  the  defendant's  attorney,  and  with  the 
Honorable  A.  W.  Wilkinson,  who  was  then  holding 
court  in  Warren  county,  concluded  it  was  advisable 
to  remove  the  defendant  to  Des  Moines,  which  he 
accordingly  did.  He  was  kept  at  Des  Moines  for  a 
short  time  only,  and  was  then  returned  to  Indian-^ 
ola,  where  he  remained  until  the  day  of  trial,  which 
was  begun  on  March  15,  1895,  more  than  five  months 
after  the  shooting  occurred.  The  newspaper  publi- 
cations referred  to,  we  cannot  set  out  in  full.  It  is 
sufficient  to  say  that,  as  a  whole,  they  are  temperate 
in  language,  and,  as  a  rule,  contain  nothing  of  an 
inflammatory  nature.  They  are  largely  unembellished 
recitations  of  the  facts  as  the  editors  were  able  to 
gather  them,  and  in  the  comments  upon  the  facts,  the 
writers  generally  counseled  moderation  and  respect 
for  law.  True,  something  is  said  in  some  of  them  of 
mobs  and  lynching  and  necktie  parties,  but  these 
matters  were  referred  to  as  mere  rumors,  and  were 
put  in  some  of  the  papers  with  the  evident  intent  of 
making  the  articles  sensational.  There  is  no  evidence 
that  there  was  any  talk  of  mob  violence  except  the 
fact  that  the  sheriff  removed  the  prisoner  to  another 
county,  and  it  is  evident  he  soon  became  convinced 
there  was  no  danger,  for  he  returned  the  prisoner  in 
a  few  days.  Some  of  the  newspapers  complained  of 
the  removal  of  the  defendant  from  the  county  because 
of  the  stigma  it  might  cast  upon  the  community.  The 
state  met  the  def en  'ant's  showing  by  a  large  number 
of  counter  affidavits,* which  clearly  show,  if  the  facts 
recited  in  them  are  to  be  accepted  as  true,  that  the 
defendant  could  have  a  faiif  trial  in  Warren  county, 
uninfluenced  by  passion  or  prejudice.  The  case,  in 
its  facts,  is  not  nearly  as  strong  as  appeared  to  be  the 
recent  case  of  State  v.  Weems,  96  Iowa,  426  (65  N.  W. 
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Rep.  387),  wherein  we  held  that  the  court  correctly 
overruled  the  motion  to  change  the  place  of  trial. 
We  have  many  times  held  that  we  will  not  interfere 
with  the  discretion  lodged  in  the  district  court  in 
such  matters,  unless  it  appears  that  he  improperly 
exercised  or  abused  it.  State  v.  WeemSy  supra;  State  v. 
Foster,  91  Iowa,  164  (59  N.  W.  Rep.  9);  State  v. 
Helm,  92  Iowa,  540  (61  N.  W.  Rep.  246);  State  v. 
Williams,  63  Iowa,  135  (18  N.  W.  Rep.  682).  Such  a 
showing  is  not  made  in  this  case,  and  we  think  defend- 
ant has  no  ground  of  complaint. 

IV.    Complaint  is  made  of  the  rulings  of  the  court- 
in  excluding  certain  expert  and  medical  testimony,  as 
well  as  some  medical  and  surgical  books,  offered  by 

the  defendant,  tending  to  show  that  by  proper 
5  treatment  of  the  wounds  of  the  deceased,  his  life 

might  or  could  have  been  saved.  The  deceased 
was  shot  in  the  lower  abdomen,  and  lived  for  nearly 
three  weeks  after  he  received  his  wound.  It  is  not 
claimed  that  there  was  any  negligence  in  the  selection 
of  a  physician  to  treat  him.  But  it  is  contended  that 
if  the  physician  called  had  resorted  to  the  operation 
known  as  "  laparotomy,"  his  patient  might  have  recov- 
ered, and  it  is  this  theoiy  the  defendant  sought  to 
prove  by  the  evidence  which  was  rejected.  In  this 
connection  the  court  gave  the  following  instructions: 
"  You  are  instructed  that  if  you  find  from  the  evidence 
that  the  defendant  inflicted  said  wound  or  wounds 
upon  the  person  of  the  said  William  J.  H.  Sandy,  and 
that  said  wound  or  wounds  inflicted  by  the  defend- 
ant caused  or  contributed  to  the  death  of  the  said 
William  J.  H.  Sandy,  then  the  defendant  cannot 
avoid  the  consequences  of  his  act  in  so  inflicting  said 
wound  or  wounds  upon  the  deceased  on  the  grounds 
that  said  wounds  were  not  treated  according  to  the 
best  and  most  approved  methods  of  medical  and  sur- 
gical  treatment   for   wounds   of   the   character  so 
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inflicted  by  him  upon  the  person  of  the  deceased.  If 
you  find  from  the  evidence  that  the  wounds  upon  the 
person  of  the  said  William  J.  H.  Sandy,  were  in  their 
nature  mortal  wounds,  and  that  the  said  William  J. 
H.  Sandy  died  from  the  effects  of  the  said  wounds, 
and  that  they  were  inflicted  upon  the  deceased  by  the 
defendant,  then  the  defendant  cannot  avoid  the  con- 
sequences of  his  act  in  so  inflicting  said  wounds  upon 
the  deceased,  on  the  grounds  that  by  some  different 
treatment  from  what  said  wounds  received,  the  life  of 
said  William  J.  H.  Sandy  might  have  been  saved.'' 
This  instruction  evidently  voices  the-  thought  of  the 
coui-t  in  his  rulings  upon  the  evidence,  and  we  think 
the  principle  announced  is  the  correct  one.  See 
State  V.  Morphy,  33  Iowa,  270,  and  State  v.  Smith,  73 
Iowa,  41  (34  N.  W.  Rep.  597).  These  cases  but 
announce  a  rule  of  the  common  law  which  has  passed 
unchallenged  for  years.  This  rule,  as  stated  by  Bige- 
low,  C.  J.,  in  the  case  of  Com.  v.  Hackett,  2  Allen,  136, 
is  as  follows:  "The  well  established  rule  of  the  com- 
mon law  would  seem  to  be  that,  if  the  wound  was  a 
dangerous  wound, — that  is,  calculated  to  endanger,  or 
destroy,  life, — and  death  ensued  therefrom,  it  is  suflB- 
cient  proof  of  the  offense  of  murder,  or  manslaughter; 
and  that  the  person  who  inflicted  it  is  responsible, 
though  it  may  appear  that  the  deceased  might  have 
recovered,  if  he  had  taken  proper  care  of  himself,  or 
submitted  to  a  surgical  operation,  or  that  unskillful 
or  improper  treatment  aggravated  the  wound  and  con- 
tributed to  the  death,  or  that  death  was  immediately 
caused  by  a  surgical  operation  rendered  necessaiy  by 
the  condition  of  the  wound."  There  is*  no  question 
but  that  the  wound  in  this  case  was  a  dangerous  one. 
All  the  physicians  so  testified,  and  all  the  evidence 
shows  that  death  resulted  therefrom.  It  was  no 
defense,  then,  for  defendant  to  show  that  by  more 
skillful  treatment  the  deceased  mierht  have  recovered. 
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Appellant  insists,  however,  that  the  Morphy  Case^ 
before  cited,  is  distinguishable  for  the  reason  that  the 
instruction  approved  in  that  case  required  that  the 
wound  be  given  in  malice.  It  is  true  that  the  latter 
part  of  the  instruction  there  quoted  does  read  as 
stated,  but  the  instruction  also  says  that,  if  the  wound 
was  so  given,  the  defendant  would  be  guilty  of  mur- 
der. The  instruction  relates  not  simply  to  the  respon- 
sibility of  the  defendant,  but  also  to  the  degree  of  his 
crime.  The  first  paragraph  of  the  instruction  relates 
to  the  responsibility  of  defendant,  and  is  in  harmony 
with  the  one  given  by  the  court  in  this  case,  which 
relates  to  the  responsibility  of  the  defendant  for  the 
results  of  the  wound  inflicted  by  him.  There  was  no 
error  in  the  instruction,  or  in  the  rulings  upon  the 
evidence. 

V.  The  defendant  sought  to  show  by  witness 
Bledsoe  that  certain  burst  watermelons  were  found 
at  a  certain  bridge  in  the  public  highway  near  defend- 
ant's melon  patch,  four  days  before  the  shoot- 
6  ing,  but  the  court  would  not  permit  him  to  do 
so.  In  order  to  understand  the  question  here 
presented,  it  is  necessary  to  refer  to  some  of  the  facts 
disclosed  by  the  evidence.  The  deceased,  who  was 
thirteen  years  of  age  at  the  time  he  was  shot,  was 
engaged  with  some  other  boys  in  robbing  the  defend- 
ant's melon  patch,  or  had  entered  the  same  for  the 
purpose  of  taking  some  melons.  It  appears  that  the 
defendant  was  concealed  about  the  premises,  and  about 
the  time  the  boys  entered  the  patch  he  arose,  com- 
manded that  they  throw  up  their  hands,  and  immedi- 
ately commenced  firing  upon  them  with  a  revolver 
with  which  he  was  armed.  The  first  shot  struck  the 
deceased,  and  as  he  turned  to  run  he  received  another 
shot  in  the  back.  One  of  the  claims  made  for  the 
defendant  is,  that  these  or  other  boys,  had  frequently 
trespassed  upon  his  ground,  and  stolen  melons  from 
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him,  and  that  for  that  reason  he  armed  himself  for  the 
purpose  of  defending  his  property.  And  in  support  of 
their  claim  of  error  in  the  ruling  on  the  testimony  of 
Bledsoe  they  say  that  his  evidence  tended  to  furnish 
a  reason  for  the  defendant's  being  in  the  melon  patch, 
armed,  at  the  time  the  boys  went  there.  There  are 
several  answers  to  this  claim.  In  the  first  place,  there 
was  no  evidence  to  show  that  these  melons,  which 
were  found  at  the  bridge,  came  from  defendant's  land. 
In  the  next  place,  there  is  nothing  to  show  that  defend- 
ant ever  saw  these  burst  melons  at  the  bridge, 
?  or  that  he  knew  anything  about  them.    i3ut,  if 

these  matters  had  been  shown,  it  would  be  no 
excuse  for  the  defendant.  He  would  have  no  right, 
even  under  such  circumstances,  to  use  a  deadly  weapon 
to  defend  his  property  from  trespass. 

VI.  The  seventeenth  instruction  is  complained 
of  because  it  is  said  that  it  assumes  the  existence  of 
certain  facts  which  it  is  claimed  were  not  in  evidence. 
The  portion  complained  of  is  as  follows:  "If  you  find 
from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant,  believing  that  persons  were  in  his  melon 
patch,  or  were  about  to  visit  it,  for  the  purpose  of 
stealing  his  melons,  started  from  Liberty  Center, 
armed  with  a  loaded  revolver,  to  go  to  the  place  where 
his  melon  patch  was  located,  and  where  the  shooting 
occurred,  with  a  wilful,  deliberate,  and  premeditated 
intention  and  formed  purpose  and  design,  with  malice 
aforethought,  to  kill  any  peraon  who  might  be  found 
in  or  who  might  visit  said  melon  patch  for  the  pur- 
pose of  stealing  his  melons,  and  you  further  find  that 
William  J.  H.  Sandy  was  found  in  said  melon  patch 
by  the  defendant,  and  that  the  defendant  with  such 
intent,  deliberation,  premeditation,  purpose,  design, 
and  malice,  shot  with  said  revolver  the  said  William 
J.  H.  Sandy,  and  inflicted  upon  him  a  wound  or 
wounds  from  which   he  thereafter   died,  then  the 
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defendant  is  guilty  of  murder  in  the  first  degree,  and 
you  should  so  return  your  verdict."  It  is  said  that 
there  is  no  evidence  that  defendant  started  from  Lib- 
erty Center,  armed  with  a  loaded  revolver,  to  go  to 
the  place  where  his  melon  patch  was  located,  with  a 
wilful  design,  etc.  We  cannot  agree  with  counsel 
in  this  contention.  It  is  true,  there  is  no  direct  evi- 
dence to  the  point,  but  there  is  evidence  from  which 
the  jury  may  very  well  have  found  these  were  the 
fdicts.  It  is  not  our  custom  to  set  out  the  evidence 
upon  which  we  base  our  conclusions,  and,  if  it  were, 
it  would  serve  no  useful  purpose,  but  would  unduly 
extend  this  opinion.  Our  conclusion  is  that  evidence 
on  this  point  is  all  that  is  essential. 

VII.  In  the  nineteenth  instruction  the  court  cor- 
rectly defined  involuntary  manslaughter.  It  is  argued 
that  the  instruction  is  erroneous,  because  *it  did  not 
also  define  voluntary  manslaughter.  This  con- 
8  tention  would  be  sound  if  there  were  no  other 
instructions  covering  the  claimed  omission.  An 
examination  of  the  record  discloses  the  fact,  however, 
that  this  matter  was  fully  and  clearly  covered  in  the 
ninth,  tenth,  and  thirteenth  instructions,  to  which  no 
exceptions  were  taken.  It  is  elementary  that  the  instruc- 
tions must  be  taken  and  considered  as  a  whole.  It  will 
not  do  to  separate  one  from  another,  and  say  that  one 
does  not  embody  all  the  law  upon  a  given  proposition, 
and  is  therefore  erroneous.  If,  as  a  whole,  they  fully  and 
clearly  and  correctly  cover  the  case,  this  is  suflficient. 
We  find  no  error  in  the  instructions  given. 

We  have  not  referred  to  the  evidence  at  length, 
for  the  reason  that  no  serious  claim  is  made  that  it 
does  not  support  the  verdict  returned;  and  there  is  no 
necessity  now  for  stating  more  of  it  than  we  have 
already  set  out.  It  is  suflBcient  to  say  that  the  verdict 
finds  support  in  the  evidence,  and  that  there  is  no 
prejudicial  erroi:  in  the  record.    The  sentence  imposed 
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— twelve  years  in  the  penitentiary — ^was  not  a  harsh 
one,  and  while  the  conduct  of  the  boys  in  steal- 

9  ing  melons  was  reprehensible,  and  aggravating 
to  the  defendant,  yet  it  afforded  him  no  excuse 

for  the  use  of  the  deadly  weapon  in  the  manner  he 

did.    The  judgment  of  the  district  court  is  affirmed. 


^u7  47         *^'  ^UTTS,  et  al,  Appellants,  v.  Monona  County,  et  al. 

Fn7  ji 

log    7i         Drainage:    powers  of  county  board.    The  board  of  county  super- 

S2l  visors,  in  a  proceeding  for  the  establishment  of  a  public  ditch, 

187     w  *    under  Acts  Twentieth  General  Assembly,  chapter  186,  has  juris- 

|137    118  2    diction  to  establish  such  drainage  within  the  territory  and  through 

6    such  lands  as  it  deems  proper,  to  effect  the  object  of  reclaiming 
the  swamp  and  overflowed  lands  in  the  locality  to  be  drained. 

Establishb^bnt:     Substantially  similar  surveys.     A  tax  levied  to 
cover  the  expenses  of  building  a  drainage  ditch  is  not  invalid 
1    because  a  change  was  made  in  the  survey  originally  fixed  upon  by 
8    the  supervisors,  so  that  the  survey,  as  accepted,  did  not  occupy  the 
6    line  of  the  original,  if  it  appears  that  the  two  surveys  corres- 
ponded in  length,  and  were  on,  substantially,  the  same  line. 

Evidence  to  show  bsjeotion  op  petition.  The  fact  that  the 
county  supervisors  rejected  that  portion  of  a  petition  made  under 
Acts  Twentieth  General  Assembly,  chapter  I86,  which  sought  the 
5  issuance  of  bonds  for  payment  of  costs  of  drainage,  does  not 
show  that  they  also  rejected  that  portion  of  the  petition  which 
sought  the  establishment  of  the  drain,  or  abandoned  the  proceed- 
ings to  establish. 

To  show  sufficient  petition.    The  finding  of  the  board  of  supervisors 
that  a  petition  for  the  construction  of  a  public  ditch,  had  been 
signed  by  one  hundred  legal  voters  of  the  county,  involving  a 
4    finding  that  all  the  requirements  of  the  law  had  been  fully  com- 
plied with,  and  the  evidence  furnishel  by  the  fac|  that  the 
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to  pay  for  the  construction  of  such  a  ditch,  where  the  tax  was  not 
le  ied  until  after  the  right  to  appeal  had  been  given  by  subse- 
quent legislation,  although  the  proceedings  for  the  establishment 
of  the  ditch  wcure  had  before. 

Appeal  from  Monona  District  Court. — Hon.  Geoegb  W. 
Wakefield,  Judge. 

Wednesday,  December  9,  1896. 

This  is  a  suit  in  equity  to  enjoin  and  restrain  the 
collection  of  certain  taxes  levied  upon  the  property  of 
the  plaintiffs  to  pay  for  the  construction  of  a  ditch. 
There  was  a  decree  dismissing  the  petition,  and  the 
plaintiffs  appeal. — Affirmed. 

8.  H.  Cochran  for  appellants. 

Wright^  Hubbard  dk  Bevington  and  McMillan  dk 
Kindall  for  appellees. 

BoTHBOCK,  C.  J. — ^I.  The  plaintiffs  seek  to  enjoin 
the  collection  of  the  tax  in  controversy  upon  several 
grounds  set  forth  in  the  petition.  Some  of  the  defects 
complained  of  pertain  to  the  jurisdiction  of  the  board 
of  supervisors  to  levy  the  tax.  It  is  also  charged  that 
the  orders  made  by  the  board  originated  and  were 
carried  out  by  fraud,  and  that  the  tax  was  levied  for 
private  gain,  and  not  in  the  interest  of  the  tax  payers, 
and  that  the  ditch  for  which  the  tax  was  levied  is  of 
no  benefit  to  the  lands  of  the  plaintiffs. 

The  proceedings  for  the  construction  of  the  ditch 
were  had  under  chapter  186  of  the  Acts  of  the  Twen- 
tieth General  Assembly.  As  it  will  be  necessary  to 
refer  to  that  act  further  on  in  this  opinion,  we  will 
here  set  out  that  part  of  it  which  appears  to  us 
1  to  be  applicable  to  some  of  the  questions  pre- 
sented by  appellants.  Section  2  of  the  act  is  in 
these  words:    "Whenever  the  petition  of  one  hundred 
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legal  voters  of  the  county,  setting  forth  that  any 
body  or  district  of  land  in  said  county,  described  by 
metes  and  bounds,  or  otherwise,  is  subject  to  overflow, 
or  too  wet  for  cultivation:  and  that  in  the  opinion  of 
petitioners  the  public  health,  convenience  or  welfare, 
will  be  promoted  by  draining  or  leveeing  the  same, 
and  also  a  bond,  conditioned  as  required  by  section 
1208  of  the  Code,  shall  be  filed  with  the  county  auditor, 
he  shall  appoint  a  competent  engineer  or  commis- 
sioner, who  shall  proceed  to  examine  said  district  of 
lands,  and  if  he  deem  it  advisable,  to  survey  and  locate 
such  ditches,  drains,  levees,  embankments  and  changes 
in  the  direction  of  water-courses  as  may  be  necessary 
for  the  reclamation  of  such  lands  or  any  part  thereof, 
and  he  shall  make  substantially  the  same  report,  and 
the  same  proceedings  shall  be  had  as  now  provided  by 
law  for  the  location  and  construction  of  ditches,  drains, 
and  changes  in  water-courses,  and  two  or  more  counties 
may  unite  in  such  work  of  reclamation  in  the  manner 
now  provided  by  law."  Section  3  is  as  follows:  "If 
the  board  of  supervisors  shall  be  of  the  opinion  that 
the  estimated  cost  of  reclamation  of  such  district  of 
lands  is  greater  than  should  be  levied  and  collected  in 
a  single  year  from  the  lands  benefited,  they  may  deter- 
mine what  proportion  of  the  same  should  be  levied 
and  collected  in  each  year,  and  they  may  issue  drain- 
age bonds  of  the  county,  bearing  not  more  than  eight 
per  cent,  annual  interest,  and  payable  in  the  propor- 
tion and  at  the  times  when  such  taxes  so  apportioned 
will  have  been  collected,  and  may  devote  the  same  at 
par  to  the  payment  of  such  work  as  it  progresses,  or 
may  sell  the  same  at  not  less  than  par,  and  devote  the 
proceeds  to  such  payment;  and  should  the  cost  of  such 
work  exceed  the  estimate,  a  new  apportionment  of 
taxes  may  be  made,  and  other  bonds  issued  and  used 
in  like  manner;  but  in  no  case  shall  any  such  bonds 
run  longer  than  fifteen  years,  and  at  least  ten  per  cent. 
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in  amount  of  those  issued  on  the  first  estimate  shall 
be  payable  annually.  The  board  of  supervisors  may 
divide  the  land  to  be  benefited  into  drainage  districts, 
which  shall  be  accurately  described  and  numbered,  ana 
such  drainage  bonds  shall  be  in  sums  of  not  less  than 
fifty  dollars  ($50.00)  each,  and  shall  be  numbered  consec- 
utively and  issued  as  other  county  bonds  are,  and  shall 
specify  that  they  are  drainage  bonds,  and  designate  by 
its  number  the  drainage  district  on  account  of  which 
they  are  issued.  And  in  no  case  shall  the  amount  of 
bonds  issued  exceed  fifty  per  cent  of  the  value  of  the 
lands  in  such  drainage  districts,  as  shown  by  the  last 
assessment  for  taxation."    • 

A  petition,  purporting  to  be  signed  by  one  hun- 
dred and  fifteen  legal  voters  of  Monona  county,  was 
filed  in  the  auditor's  oflBce  on  the  fifth  day  of  April, 

1886.  The  following  is  a  copy  of  the  body  of 
2         the   petition:    "To   the    Honorable  Board  of 

Supervisors  of  Monona  County,  Iowa:  The 
undersigned  respectfully  represent  that  they  are  citi- 
zens and  legal  voters  of  said  county;  that  all,  or  nearly 
all,  of  that  part  of  Kennebec,  Belvidere,  and  Sioux 
townships  lying  west  of  the  Little  Sioux  river,  and 
also  a  large  portion  of  the  east  part  of  Franklin  and 
Sherman  townships,  and  of  that  portion  of  the  east 
part  of  Ashton  township  west  of  the  west  fork,  are 
subject  to  overflow,  and  too  wet  for  cultivation;  and 
that  the  public  health,  convenience,  and  welfare  will, 
in  the  opinion  of  your  petitioners,  be  promoted  by 
draining,  leveeing,  and  reclaiming  the  same.  They 
therefore  ask  that  a  commissioner  be  appointed,  as 
provided  by  law,  to  examine  said  district  of  land; 
locate  such  drains  and  other  works  as  may  be  nec- 
essary and  advisable  for  the  reclamation  of  the 
same,  or  any  part  thereof;  report  accurately  the 
boundaries  of  the  district  of  lands  to  be  reclaimed 
by  the  proposed  works,   and   the   lands   benefited. 
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and  such  other  matters  as  are  deemed  important  or 
required  by  law.  And  your  petitioners  pray  that,  on 
the  coming  in  of  said  report,  such  works  of  drainage 
and  reclamation  of  said  district  of  lands  as  are  found 
necessary,  or  advisable,  may  be  ordered;  that  the 
bonds  of  the  drainage  district  may  be  issued  to  pay 
for  the  same,  and  the  time  for  the  payment  of  such 
bonds  may  be  extended  over  as  long  a  time  as  the  law 
permits;  and  your  petitioners  will  ever  pray,"  etc. 
On  the  next  day  after  the  petition  was  filed,  the 
county  auditor  appointed  one  Holbrook  commis- 
sioner, as  required  by  section  2  of  the  act  above  cited. 
The  commission  issued  to  Holbrook  named  the  town- 
ships, and  parts  of  townships,  as  they  were  designated 
in  the  petition,  and  directed  him  to  examine  the  local- 
ity, and  to  "locate  such  ditches,  drains,  levees,  and 
embankments  through  said  lands,  and  make  such 
changes  in  the  direction  of  water  courses,  as  may  be 
necessary  for  the  reclamation  of  such  lands,"  and  to 

return  a  plat  and  profile  of  such  survey  to  the 
3         auditor's  oflBce.    The  commissioner  secured  the 

services  of  a  civil  engineer  named  Wattles,  and 
commenced  the  survey.  A  repoi-t  was  filed  by  the 
commissioner  June  7,  1887.  And  afterwards,  on  the 
eighteenth  day  of  June,  1888,  what  was  denominated 
a  "supplemental  report"  was  filed,  by  which  changes 
in  the  location  of  the  ditch  were  recommended.  This 
last  report  was  approved,  and  the  following  record 
was  made  by  the  board  of  supervisors  on  the  fifth  day 
of  September,  1888:  "In  the  matter  of  the  ditch 
known  as  the  ^Wattles  Ditch,'  it  appearing  to  the  sat- 
isfaction of  the  board  that  all  the  requirements  of  the 
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in  his  report  filed  June  18, 1888,  excepting  the  lateral 
ditch,  or  cut-off,  on  the  east  side  of  the  Sioux  river,  in 
section  4,  township  82,  range  44,  known  as  the  'Brown 
Cut-Off';  and  the  auditor  is  hereby  ordered  to  procure 
and  keep  a  drainage  record,  and  record  the  paper?  in 
this  case  therein."  Afterwards  such  proceedings 
were  had  that  the  lands  thought  to  be  benefited  by 
the  ditch  so  located  were  classified,  and  an  equitable 
apportionment  of  the  cost  of  the  wort  was  made,  as 
provided  by  section  1214  of  the  Code;  and  the  levy  of 
the  tax  was  made  on  the  second  day  of  October,  1889, 
and  the  auditor  was  directed  by  the  board  of  super- 
visors  to  "carry  the  assessments  of  the  benefits  on  the 
tax  list  for  the  year  1889." 

This  action  was  commenced  on  the  twenty-ninth 
day  of  September,  1892,  nearly  three  years  after  the 
tax  was  levied.  It  is  said  that  the  petition  for  a 
commission  and  survey  did  not  contain  the  names  of 

one  hundred  legal  voters  of  the  county,  as 
4         required    by  the  statute  above  quoted.    The 

names  of  one  hundred  and  fifteen  persons  and 
firms  were  signed  to  the  petition.  Among  these  there 
are  the  names  of  four  women.  So  far  as  the  face  of 
the  petition  shows,  it  was  signed  by  one  hundred  and 
eleven  men.  Some  evidence  was  introduced  upon  the 
question,  and  it  is  claimed  in  behalf  of  appellants  that 
it  appears  by  a  preponderance  of  the  evidence  that 
the  petition  was  not  signed  by  one  hundred  legal 
voters.  We  do  not  believe  that  the  position  of 
counsel  for  appellants  is  well  taken.  It  is  true,  one 
witness  gave  his  opinion  that  there  were  one  or  two 
less  than  one  hundred;  but  he  designated  no  names, 
and  his  statement  ought  not  to  be  regarded  as  evi- 
dence which  would  outweigh  the  finding  of  the  board 
and  the  petition  itself. 

II.  The  main  question,  and  that  in  which  counsel 
for  appellants  appears  to  have  the  utmost  confidence, 
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is  that  the  original  petition  was  rejected  by  the 
board  of  supervisors,  and  that  they  thereby  lost  juris- 
diction of  the  subject-matter,  and  that  the  board  had 

no  power  or  authority  thereafter  to  take  firther 
5    '     action.  This  position  of  counsel  isnotsu.>cained 

by  the  record  of  the  board  of  supervisors.  The 
only  action  taken  by  the  board  was  to  jef  use  to  author- 
.  ize  the  issuance  of  bonds  to  pay  for  ditching.  This 
appears  from  the  following  proceedings,  had  on  August 
2,  1886:  "On  motion,  the  question  of  bonding  the 
county  for  ditching  purposes,  was  taken  up;  and,  on 
motion  that  the  county  be  not  bonded  for  such  pur- 
poses. Supervisors  Riddle  and  Cron  voted  'Aye,'  and 
Supervisor  McCaskey  voted  'No.'"  No  action  was 
taken  by  the  board,  to  the  effect  that  a  proposition  for 
some  kind  of  a  ditch  to  drain  the  territory  named  in 
the  petition  was  rejected.  It  is  urged  that  the  peti- 
tioners so  understood  it,  and  the  record  is  incumbered 
with  testimony  of  witnesses  to  that  effect.  We  can- 
not take  the  time  or  space  to  discuss  such  a  question. 
No  line  of  ditches  was  designated  in  the  petition, 
neither  as  to  length,  breadth,  depth,  or  location. 
That  question  was  to  be  determined  by  the  board  upon 
the  report  of  the  commissioner.  That  part  of  the 
petition  which  asked  that  bonds  be  issued  was  rejected; 
and  we  think  it  is  fair  to  say  that  not  one  of  the  peti- 
tioners had  at  any  time  any  reason  to  believe  that  the 
matter  of  drainage  asked  for  in  the  petition  was  at 
any  time  abandoned.  It  is  true  that  some  time  elapsed 
before  such  a  survey  and  location  of  the  ditch  was  pre- 
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because  the  engineer  who  made  the  first  survey  was 

a  man  named  "Wattles."    It  is  contended  that  the  tax 

is  void,  because  the  last  survey  was  made  by  another 

engineer,  and  the  ditch  is  not  located  on  the 

6  same  line  as  the  survey  made  by  Wattles.    The 
evidence  shows  that,  so  far  as  the  two  surveys 

corresponded  in  lenfirth,  they  were  on  substantially  the 
same  line.  But  this  is  not  a  matter  of  any  conse* 
quence.  It  is  a  plain  proposition,  that  ought  not  to  be 
controverted,  that  the  board  had  jurisdiction  to  estab- 
lish such  drainage  within  the  territory,  and  through 
such  land  as  it  deemed  proper  to  effect  the  object  of 
reclaiming  the  swamp  and  overflowed  lands  in  the 
locality  to  be  drained. 

IV.  It  is  claimed  that  the  ditch  laws  of  the  state 
were  unconstitutional  when  this  proceeding  was  had, 
on  the  ground  that  there  was  then  no  right  to  appeal 

from  the  order  levying  the  tax.    A  right  of 

7  appeal  was  given.  The  proceeding  as  we  have 
said,  was  commenced  by  the  filing  of  the  peti- 
tion, on  the  fifth  day  of  April,  1886;  and,  when  the 
tax  was  levied,  the  plaintiff  had  the  right  of  appeal. 
This  question  was  determined  by  this  court  in  Yech 
mans  v.  Riddle,  84  Iowa,  147  (50  N.  W.  Rep.  886). 

V.  The  charges  of  fraud  in  procuring  the  ditch 
to  be  made  and  the  tax  to  be  levied,  and  that  the  con- 
tract was  let  for  a  sum  largely  in  excess  of  the  true 
value  of  the  work,  are  not  supported  by  the  evidence. 
Other  questions  discussed  in  argument  are  not  of 
sufficient  importance  to  demand  special  consideration. 

We  have  determined  this  case  upon  the  questions 
as  presented  by  counsel  for  appellants.  It  must  not 
be  understood  that  we  hold  that  many  of  the  objec- 
tions urged  to  the  validity  of  the  tax,  if  well  taken,  in 
point  of  fact,  are  available  to  appellants  in  a  suit  in 
equity,  to  enjoin  the  collection  of  a  tax,  commenced 

Vol.  100  la— 6 
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nearly  three  years  after  the  tax  was  levied.  We  are 
satisfied  from  an  examination  of  the  whole  record, 
that  the  decree  is  right,  and  it  is  aefibmed. 


State  of  Iowa  v.  Albert  McKinstbIt,  Appellant, 

Larceny:  suffioienoy  of  bvidrnce.  Evidence  that  the  prosecu- 
ting witness,  on  the  morning  of  the  theft  of  his  harness,  found 
tracks  leading  from  his  barn  to  a  place  where  a  horse  and  cart 
had  been  hitched,  and  followed  the  tracks  of  the  cart  to  within  a 
short  distance  of  defendant's  home;  that  it  rained  just  before  the 
theft;  that  two  tracks,  evidently  made  by  the  same  vehicle,  were 

1  plainly  seen;  that  a  cart  was  found  standing  in  defendant's  yard; 
and  that  the  harness  was  found  two  days  afterwards  in  a  box 
which  defendant  was  shipping  to  another  state,— is  sufficient  to 
sustain  a  conviction,  notwithstanding  evidence  tending  to  show 
an  alibi  and  that  defendant  purchased  the  harness  from  third 
persons. 

Practice:  objection  aftbb  a  wbb.  An  objection  to  questions 
asked  defendant's  mother  as  to  an  alleged  conversation  with  the 

2  county  attorney  about  Axing  the  papers  so  that  defendant  might 
escape,  comes  too  late,  after  the  defendant  has  answered. 

Impeachment:  attempt  by  witness  to  bribe:  Crois-examina' 
iion.  The  fact  that  defendant's  mother  attempted  to  bribe  the 
county  attorney  to  fix  the  papers  so  that  her  son  might  escape,  is 
8  relevant,  and  may  therefore  be  shown  in  contradiction  of  the  tes- 
timony of  the  mother,  brought  out  by  the  state  on  cross-examina- 
tioiL 


Appeal  from  Washington  District  Court. — Hon,  A.  R. 
Dewey,  Judge. 

Wednesday,  Deoembbb  9, 1896, 

The  defendant  was  convicted  of  the  crime  of  lar- 
ceny, sentenced  to  imprisonment  for  nine  months  in 
the  county  jail,  and  to  pay  a  fine  of  one  hundred  dol- 
lars, and  costs,  and  appeals. — Affirmed. 
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D.  P.  Stubbs  and  G.  W.  Coykendall  for  appellant. 

Milton  Remley^  attorney  general,  S.  W.  Brockhart^ 
county  attorney,  and  Jesse  A.  Miller  for  the  state. 

KiNNB,  J. — I.  The  facts  are,  that  a  set  of  double 
harness  the  property  of  one  C.  B.  Morgan,  was,  on  the 
night  of  May  25, 1895,  stolen  from  his  bam;  that  it  was 
found  on  the  following  Monday  (May  27),  in  a  box  in 
the  defendant's  possession,  among  other  goods,  which 
defendant  was  loading  into  a  car,  preparatory  to  ship- 
ping it  to  the  state  of  Kansas.  When  the  oflBcer  went 
to  make  the  arrest,  the  defendant  attempted  to  run 
away,  but  this  act  appears  to  have  been  to  avoid  the 
service  of.  an  original  notice  in  a  damage  case  against 
him.  The  harness  was  taken  on  Saturday  night,  and 
after  half  past  ten  o'clock  p.  m.  It  was  found  to  be 
missing  the  next  morning,  whereupon  Morgan  and 

others  began  looking  for  tracks  leading  from 
1  the  barn.    It  had  rained  the  afternoon  before 

the  harness  was  taken,  so  that  tracks  could 
readily  be  seen.  First,  he  found  the  tracks  of  a  man, 
and  after  he  had  gone  about  sixty  rods,  he  sav7  where 
a  horse  and  cart  had  been  hitched.  He  testified  that 
"there  is  a  road  runs  to  where  the  cart  appears 
to  have  been  hitched.  There  the  road  turns  and 
goes  south  a  little  bit,  just  where  the  cart  was 
hitched.  The  cart  had  come  down  the  main  road, 
and  went  down  by  some  willows, — right  there.  I  could 
see  that  there  was  just  two  tracks  coming  and  going 
east,  seemed  to  have  been  made  by  the  same  cart. 
Can't  tell  which  way  the  cart  was  going,  but  the  horse. 
I  could  see  that  there  had  been  one  going  each  way. 
Just  two  tracks.  One  track  up,  and  then  back  the  same 
way.  From  there  where  the  cart  had  been  hitched,  they 
went  south  forty  rods,  to  the  place  marked  'Cart 
Hitched.'  Then  went  due  east  pretty  near  three-fourths 
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of  a  mile,  to  the  comer  marked  'Homing/  The  tracks 
then  turned  north  one  hundred  and  twenty  rods,  then 
east  one-half  mile.  The  cart  followed  along  the  road  past 
the  place  marked  *Cyrus  Dickenson';  went  right  by 
his  house.  From  there  pretty  near  a  quarter  down  to 
Sec.  15,  to  the  northwest.  The  track  went  across  what 
is  called  'McKay's  Bridge.'  It  goes  about  eight  rods 
due  north  again.  There  are  two  roads  there.  One 
went  east  by  Mary  Lury's.  It  turned  at  the  corner  of 
Sec.  4.  Andy  Myers  owns  the  land.  It  then  turned 
east  at  the  comer  of  the  section  line.  It  then  runs 
north,  and  follows  up  by  the  church.  At  the  church, 
I  got  bothered  by  some  tracks  there,  and  stopped  to 
examine  the  track.  I  passed  some  parties  after  I 
stopped  there,  trying  to  get  on  the  right  track.  One 
of  them  was  an  old  gentleman,  by  the  name  of 
Churchill.  I  kept  the  same  track,  and  followed  it 
north  to  the  next  corner,  and  then  turned  east.  At 
the  comer  of  the  land  marked  *J.  B.  McCaleb,'  the 
track  continued  to  McCaleb's  corner.  Then  the 
track  took  right  east  on  that  road.  I  followed  east 
from  McCaleb 's  comer  three-fourths  of  a  mile. 
I  then  turned  round,  and '  went  back.  The  tracks 
of  the  horse  and  cart  were  plain.  They  were  plain 
in  all  of  the  road,  with  the  exception  of  this  last 
road.  This  road  was  not  traveled  much,  and  they 
took  along  the  north  side  of  the  road,  between  a  little 
patch  of  hazel  brush  and  the  fence.  There  had  been 
no  other  cart  along  there.  There  was  a  short  dis- 
tance there  had  been  a  spring  wagon,  and  there,  at 
that  place,  it  was  only  a  short  distance,  and  didn't 
amount  to  much.  That  was  all  the  tracks  there  was  on 
the  road  that  morning  until  after  I  went  along.  Right 
along  there  by  Mary  Lury's  I  saw  tracks  of  a  man. 
There  were  tracks  there  where  the  cart  had  backed 
and  forwarded;  then  went  ahead.  I  took  it  to  be  the 
same  track.    There  was  no  one  with  me  when  I  was 
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doing  this  tracking,  part  of  the  way.  My  brother  and 
hired  hand  were  with  me  at  the  start.  Some  person 
was  with  me  after  they  left/'  A  cart  was  found 
standing  in  the  yard  at  the  farm  of  the  defendant's 
father,  which  was  about  ten  miles  from  Morgan's 
place.  Defendant  was  at  the  time  living  at  his  father's 
home.  There  was  some  evidence  that  the  shoe  track 
seen  by  Morgan  and  others  corresponded  in  length  to 
the  length  of  the  defendant's  shoe.  The  cart  appears  to 
have  been  traced  to  within  a  quarter  of  a  mile  of  the 
defendant's  place  of  residence.  A  light  rig  was  heard 
to  pass  along  the  road  about  one  o'clock  a.  m.  of  the 
night  the  harness  was  stolen,  going  in  the  direction 
of  the  defendant's  residence.  The  person  in  the  cart 
seems  to  have  got  out  about  half  way  between  Mor- 
gan's and  the  place  where  the  defendant  resided,  and 
shoe  tracks  were  found  there  like  those  at  Morgan's 
place.  Such  are,  in  substance,  the  facts  established 
by  the  state.  The  defendant  introduced  evidence 
which  tended  to  show  that  there  was  only  one  track 
over  a  part  of  the  road;  that  the  cart  at  defendant's 
father's  place  had  not  been  moved  or  used  for  several 
days  prior  to  the  night  on  which  the  harness  was 
taken;  that  there  were  no  horses  at  the  father's  place 
with  two  shoes  on;  that  a  fruit-tree  man  had  been 
over  the  road  in  a  cart  on  the  evening  of  the  twenty- 
fifth.  The  defendant  was  a  witness,  and,  in  explana- 
tion of  his  possession  of  the  stolen  property,  says  that 
about  one  o'clock  on  the  twenty-sixth  (Sunday),  he 
started  with  his  team  and  wagon  to  his  father's  other 
farm,  and  that  on  the  way  he  met  a  team  and  two 
men  who  had  the  harness,  and  bought  it  of  them;  he 
had  never  seen  them  before,  and  did  not  know  them. 
He  had  a  box  in  his  wagon,  with  some  old  harness  in 
it.  This  he  emptied,  and  put  the  harness  in  contro- 
versy into  the  box,  nailed  it  up,  put  a  wire  around  it, 
and  went  on.  One  Churchill  claims  to  have  seen  these 
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men  some  time  prior  to  the  alleged  purchase  of  the 
harness,  and  to  have  examined  the  harness,  and  swears 
it  was  the  same  harness  afterwards  found  in  the 
defendant's  possession.  Another  party  claims  to  have 
seen  these  strangers  on  the  road.  The  defendant 
shows  by  his  own  evidence,  by  his  mother,  father,  and 
the  hired  man,  that  he  was  home  at  ten  o'clock  that 
night,  and  slept  there  until  morning.  All  of  them 
save  the  defendant  testify  that  they  do  not  know  that 
he  was  out  of  the  house  during  the  night,  and  think 
he  was  not  out.  The  state  showed  by  a  witness  that 
he  saw  the  defendant  pass  his  house  on  Sunday;  that 
soon  thereafter  he  went  over  the  same  road  the 
defendant  traveled;  that  he  did  not  see  the  defendant 
or  the  strangers  of  whom  it  is  alleged  the  "harness  was 
purchased. 

The  foregoing  is  the  substance  of  the  more  import- 
ant facts  developed  upon  the  trial.  It  is  said  the  evi- 
dence did  not  warrant  the  conviction  of  the  defendant. 
If  the  defendant's  witnesses  are  to  be  believed,  he  is 
an  innocent  man.  There  are,  however,  many  facts  in 
evidence  which  warranted  the  jury  in  disregarding 
much  of  the  evidence  adduced  for  the  defendant  as 
unworthy  of  credit.  It  is  evident  that  the  jury  must 
have  disregarded  the  evidence  relating  to  the  alibi  as 
being  untrue.  It  appears  to  us  that,  in  the  light  of 
all  the  evidence,  they  were  justified  in  so  doing. 
Indeed,  much  of  the  defendant's  evidence  is  of  a 
doubtful  character,  and  some  of  it  is  in  contradiction 
of  facts  which  are  established  beyond  controversy. 

II.  An  objection  to  the  questions  asked  defend- 
ant's mother  relating  to  an  alleged  conversation  with 

the  county  attorney  about  fixing  the  papers 
2         in  this  case,  so  that  her  son  might  escape,  is. 

said  to  have  been  erroneously  overruled.  The 
objection  was  made  after  the  witness  had  answered 
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and  was  too  late.    State  v.  Moore,  25  Iowa,  128;  State 
V.  Benge,  61  Iowa,  658  (17  N.  W.  Rep.  100). 

III.  The  county  attorney  was  permitted,  over 
the  defendant's  objection,  to  testify  that  defendant's 
mother  attempted  to  bribe  him,  and  induce  him  to  so  fix 

tne  papers  that  her  son  might  get  out.  The 
8         objection  was  that  the  evidence  was  irrelevant 

and  incompetent,  and  that  the  state  is  bound  by 
the  evidence  of  the  mother,  and  cannot  contradict  it 
as  to  irrelevant  matter  called  out  by  it.  It  may  be 
conceded  to  be  the  general  rule  that,  if  a  witness  is 
cross-examined  on  a  matter  collateral  to  the  issue,  his 
answer  cannot  thereafter  be  contradicted  by  the  one 
drawing  out  such  collateral  matter.  Swanson  v. 
French,  92  Iowa,  695  (61  N.  W.  Rep.  407).  The  matter 
inquired  about  in  this  case,  and  as  to  which  it  was 
sought  to  contradict  the  mother  of  defendant,  was  not 
irrelevant  or  immaterial.  Surely,  it  is  competent  to 
show,  under  such  circumstances,  that  the  witness  had 
virtually  attempted  to  bribe  the  prosecuting  oflBcer, 
and  thus  to  interfere  with  the  due  administration  of 
the  criminal  law,  and  such  fact  may  be  shown  in  con- 
tradiction of  the  testimony  of  the  witness,  drawn  out 
by  the  state  in  cross  examination.  It  is  said  in  Brad- 
ner  on  Evidence  (page  20,  chapter  2,  section  18):  "It 
is  not  collateral,  but  relevant  to  the  main  issue,  to 
inquire  into  the  motives  of  a  witness;  and  a  party  who 
examines  him  in  regard  to  them  is  not  bound  by  his 
answers,  but  may  contradict  them.*'  State  v.  Patter- 
son, 2  Ired.  346;  Morgan  v.  Frees,  15  Barb.  352;  New- 
cofnb  V.  State,  37  Miss.  383;  Atwood  v.  Welton,  7  Conn. 
66;  People  v.  Austin,  1  Parker,  Cr.  R.  154. 

IV.  Complaint  is  made  of  the  refusal  of  the  court 
to  give  certain  instructions  asked  by  the  defendant, 
and  of  certain  rulings  made  touching  the  admission  of 
evidence,  and  of  remarks  made  by  the  court  in  rul- 
ing upon  an  objection  made.    These,  and  all  other 
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questions  raised,  we  have  carefully  examined.  There 
was  no  error.  The  questions  referred  to  are  not  so 
important  as  to  demand  detailed  consideration.  The 
motion  to  strike  appellee's  additional  abstract  is  over- 
ruled.   The  judgment  below  is  affirmbd. 


1 100   881       John  Sherman  and  George  C.  Sims  v.  The  City  of  Des 
m^l  Moines,  John  MaoVioar,  Mayor,  E.  W.  Cr3L- 

^jJq  ®^  LIN  AND  0.  D.  BoARDMAN,  Appellants. 

jfl35    6181 

^  Constrnction  of  Statute:    term  op  offiob  .    Acts  Twenty-second  Gen- 

eral Assembly,  chapter  1,  provides,  that  in  every  city  containing 

1  thirty  thousand  inhabitants,  a  board  of  public  works  shall  be 

2  established,  consisting  of  two  members,  to  be  appointed  by  the 
8    mayor,  one  for  a  term  of  t«vo,  and  the  other  for  a  term  of  three 

5  years,  to  hold  office  until  their  successors  are  duly  appointed  and 
qualified;  that  their  successors  shall  be  appointed  for  three  years; 
and  that  the  mayor  shall  fill  all  ^'vacancies"  in  said  board,  by 
appointment.  Held,  that  the  terms  of  office  began  when  the  first 
appointments  were  made,  and  ended,  one  in  three,  and  the  other 
in  two  years,  and  the  term  of  office  of  subsequent  incumbents 
terminated  every  three  years,  dating,  respectively,  from  the  ter- 
mination of  the  term  of  the  office  of  the  original  incumbents. 

Same:  Elective  and  appointive  officers.  Acts  Twenty-third  (General 
Assembly  (March  13, 1890),  for  the  extension  of  the  limits  of  oer- 

1  tain  cities,  provides  (section  5),  for  elections  biennially  of  "all 
elective  officers  for  terms  and  in  manner  provided  by  law  for  cit- 

2  ies  of  the  first  class,"  that  ''said  officers"  shall  qualify  as  provided 
by  law,  and  that  the  terms  of  office  of  ''all  officers  in  office  prior  to 

4  said  election,  shall  cease  and  determine  upon  the  organization  of 
the  new  city  council  so  elected";  and,  by  section  6,  all  acts  and 

6  parts  of  acts  inconsistent  with  it  are  repealed.  Held,  that  the 
provision  that  the  terms  of  office  of  "all  officers  in  office  prior  to 
said  election  shall  cease,"  etc.,  applies  only  to  elective  officers,  and 
not  to  appointive  officers,  whose  appointment  is  authorized  by 
acts  not  inconsistent  with  it. 

Repeal  bt  implioation.  Acts  Twenty-second  General  Assembly, 
chapter  1,  providing  for  the  establishment  of  a  board  of  public 
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6  extension  of  the  limits  of  certain  cities,  (including  those  covered 
by  previous  acts),  which  provides  for  biennial  elections  on  the 
first  Monday  in  April,  commencing  in  1890.  of  elective  officers. 

Appeal  from  Polk  District  Court.— Ro^.  W.  F.  Con- 
EAD,  Judge. 

Wednesday,  Deobmbbb  9, 1896. 

March  14, 1889,  the  oflBce  of  the  board  of  public 
works  of  the  defendant  city,  was  filled  by  the  appoint- 
ment of  M.  H.  King,  for  the  term  of  three  years,  and 
Martin  Tuttle,  for  the  term  of  two  years.  The  city 
was  organized  under  the  annexation  act  in  the  spring 
of  1890,  and  on  April  21,  1890,  King  and  Tuttle  relin- 
quished  the  oflBce.  On  the  same  day  Robert  S.  Fink- 
bine  and  R.  L.  Chase  were  appointed  to  said  ofSce, 
there  being  no  designation  as  to  the  extent  of  their 
terms  of  oflBce.  They  entered  the  oflSce  and  held  it 
until  April  7, 1894,  when  Gen.  Ed.  Wright  and  John 
Sherman  were  appointed  to  succeed  them,  there  being 
no  designation  as  to  their  terms  of  oflBce.  Doubt 
having  arisen  in  the  mind  of  the  then  mayor,  Isaac 
L.  Hillis,  as  to  the  terms  of  oflBce  of  their  predecessors, 
he  consulted  counsel,  who  rendered  an  opinion, 
whereupon,  on  April  27, 1894,  the  said  mayor  re-ap- 
pointed said  parties,  in  a  written  communication  to 
the  council,  wherein  it  was  stated  that  General  Wright 
had  agreed  that  his  term  should  expire  on  the  third 
Monday  of  April,  1895,  and  that  the  term  of  John 
Sherman  should  be  for  three  years,  commencing  with 
the  third  Monday  in  April,  1894.  Wright  and  Sher- 
man continued  to  hold  the  oflBce  until  the  death  of  the 
former,  in  December,  1895,  when  the  mayor  appointed 
the  defendant,  George  C.  Sims,  in  place  of  the  deceased. 
The  present  mayor,  who  was  elected  in  the  spring  of 
1896,  acting  upon  the  assumption  that  the  terms 
of  oflBce  of  both  Sherman  and  Sims  had  expired. 
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proceeded  to  appoint  C.  D.  Boardman  and  Edward  W. 
Crellin,  the  appellants,  as  a  board  of  public  works.  A 
controversy  having  arisen  as  to  the  right  of  possession 
to  the  said  oflBce,  between  the  then  incumbents  and 
the  new  appointees,  and  the  latter,  as  is  alleged,  threat- 
ening to  take  forcible  possession  of  the  same,  plaintiffs 
filed  a  bill  in  equity  and  obtained  an  injunction  pre- 
venting appellants  from  taking  possession  of  said 
office.  Such  further  proceedings  were  had  that  the 
parties  entered  into  a  written  stipulation  that  the 
petition  filed  in  that  action  should  be  considered  as  an 
information  in  quo  warranto^  and  that,  upon  the  issues 
made  by  said  petition  and  the  answer  thereto,  his 
honor,  Judge  Conrad,  should  determine  the  question 
of  the  right  of  the  parties  to  said  office,  upon  its  merits, 
and  enter  judgment  accordingly ,  the  judgment  to  have 
the  same  force  and  effect  as  if  rendered  in  a  qiu) 
warranto  proceeding.  The  case  was  heard  by  Judge 
Conrad,  who  decided  that  the  incumbents  and  appel- 
lees, Sherman  and  Sims,  were  rightfully  in  the  posses- 
sion of  the  office,  and  the  injunction  was  made 
permanent  until  the  expiration  of  their  terms  of  office. 
The  defendants  appeal. — Affirmed. 

J.  L.  Myerly  and  Bishop,  Bowen  &  Fleming  for 
appellants  Boardman  and  Crellin. 

J.  K.  Macomher,  city  attorney,  for  appellants  City 
of  Des  Moines  and  John  Mac  Vicar,  mayor. 

Cummins^  Hewitt  &  WHght  for  appellees. 

KiNNB,  J. — I.  This  record  presents' but  a  single 
question  for  our  determination,  and  that  is,  whether 
the  incumbents  and  appellees,  or  the  appellants, 
Boardman  and  Crellin,  are  entitled  to  the  office  in 
controversy.    The    claims    of   the    parties   may    bQ 
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summarized   thus:     The   incumbents   claim:    First. 
That  the  act  creating  the  board  of  public  works 

1  did  not  fix  the  time  when  the  persons  constitut- 
ing such  board  should  be  appointed,  or  when 

their  terms  should  expire;  that  no  terms  were  created; 
that  it  provided  that,  when  an  appointment  was 
made,  it  should  be  for  three  years,  and  until  their  suc- 
cessors were  appointed;  and,  when  a  successor  was 
appointed,  either  at  the  expiration  of  the  three  years 
or  sooner,  it  must  be  for  three  years.  Second.  That 
the  act  of  the  legislature,  known  as  the  "Annexation 
Act,''  had  no  reference  to  the  oflBce  or  the  oflBcers  of 
the  board  of  public  works,  and  in  no  manner  affected 
the  terms  of  oflBce  created  in  the  original  act.  Third. 
If  said  annexation  acb  did  have  reference  to  the  board 
of  public  works,  it  affected  the  term  of  the  oflBcers  of 
the  board  then  in  oflBce,  and  in  no  manner  referred 
to  the  term  of  oflBce.  Appellants  Boardman  and 
Crellin  contend:  First.  That  the  act  creating  a  board 
of  public  works  also  created  fixed,  definite  terms  of 
office;  that  by  that  act,  one  of  the  first  appointees  was 
to  hold  office  for  two  years,  and  the  other  for  three 
years,  and,  thereafter,  each  succeeding  three  years  con- 
stituted a  term  of  office.  Second.  That  the  annexa- 
tion act  terminated  the  terms  of  office  of  the  board, 
and  created  new  terms  of  the  same  duration  as  the 
old,  and  to  c6mmence  with  the  third  Monday  of  April, 
1890,  and  at  the  expiration  of  each  three  years  there- 
after. 

We  shall  not  discuss  all  of  these  points  of  conten- 
tion, but  content  ourselves  with  the  consideration  of 
the  first  two  claims  made  by  counsel  for  the  incum- 
bents, which,  in  view  of   the  conclusion  we  have 
reached,  will  be  decisive  of  the  rights  of  these 

2  contending  parties.  The  following  are  the  stat- 
utory provisions  touching  the    matter  under 

diflcossion:    Chapter  1,  section  1,  of  the  Acts  of  the 
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•Twenty-second  General  Assembly,  provides:  "There 
shall  be  established  and  created  in  every  city  of  the 
first  class,  having  a  population  according  to  any 
legally  authorized  census  of  more  than  thirty  thou- 
sand inhabitants,  a  board  of  public  works,  which  shall 
consist  of  two  members,  residents  of  such  city,  to  be 
appointed  by  the  mayor,  by  and  with  the  approval  of 
the  city  council,  on  or  before  the  first  Monday  of  April, 

1889.  One  member  shall  be  appointed  for  the  term  of 
two  years,  and  the  other  for  the  term  of  three  years, 
and  they  shall  hold  their  ofiBce  until  their  successors 
are  duly  appointed  and  qualified,  and  their  successors 
shall  be  appointed  in  the  manner  hereinbefore  pro- 
vided, for  the  term  of  three  years.  The  mayor  shall 
fill  all  vacancies  occurring  in  said  board  by  and  with 
the  approval  of  the  city  council,  but  no  member  of 
the  city  council  or  city  officer  shall  be  appointed  a 
'member  of  said  board."  March  13, 1890  the  Twenty- 
third  General  Assembly  passed  what  is  known  as  the 
*' Annexation  Act,"  which  provided  for  the  enlarge- 
ment of  the  corporate  limits  of  certain  cities,  Des 
Moines  being  the  only  city  to  which  it  could  apply. 
The  fifth  section  of  said  act  reads:  "In  all  cities 
affected  by  this  act,  the  regular  municipal  election 
shall  be  held  on  the  first  Monday  in  April,  in  the  year 

1890,  and  in  each  alternate  year  thereafter.  At  such 
election  there  shall  be  elected  all  elective  officers  for 
such  terms  and  in  such  manner  as  is  now  provided  by 
law  for  cities  of  the  first  class.  Said  officers  shall 
qualify  within  the  time  and  in  the  manner  now  pro- 
vided by  law,  and  the  terms  of  office  of  all  officers  in 
office,  prior  to  said  first  election  in  all  such  cities  or 
towns,  shall  cease  and  determine  upon  the  organiza- 
tion of  the  new  city  council  so  elected."  Section  6  of 
the  act  provides  that  "all  acts  and  parts  of  acts  incon- 
sistent with  this  act  are  hereby  repealed."  There  is 
not,  nor  could  there  well  be,  any  contention  with 
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regard  to  the  length  of  the  term  of  oflRce  of  a  member 
of  the  board  of  public  works.  It  is  three  years.  Did 
the  act  creating  the  board  of  public  works  create  a 
fixed  term?  Most  of  the  cases  cited  upon  this  ques- 
tion are  based  upon  acts  reading  differently  from  our 
statute,  and,  hence,  while  to  some  extent  elucidating 
the  questions,  are  not  of  controlling  importance.  We 
shall  not,  therefore,  give  them  special  consideration. 
Upon  this  question  the  learned  district  judge  said: 

"The  first  question  to  determine  is,  did  the  act  of 
the  Twenty-second  General  Assembly  create  a  term  of 
ofSce  for  the  board  of  public  works?  It  is  well  set- 
tled by  the  authorities  that,  where  the  law  pro- 
8  vides  for  the  appointment  of  an  ofl5cer  to 
discharge  certain  duties,  and  that  he  shall  con- 
tinue for  a  certain  period,  and  his  successors  shall  be 
appointed  for  a  like  period,  and  does  not  fix  definitely 
the  time  for  the  beginning  and  ending,  then  he  holds 
from  the  date  of  appointment,  or  election,  or  qualifi- 
cation, and  his  successor,  whenever  appointed,  will  be 
appointed  for  a  like  time.  This  is  well  sustained  by 
the  authorities  cited  by  counsel  for  the  old  board, 
Sherman  and  Sims.  It  is  claimed  for  the  old  board 
that  they  come  within  this  rule.  It  is  true  that  the 
act  does  not  fix  any  definite  time  for  the  appointment 
of  these-oflBcers  in  the  first  instance,  nor  when  they 
shall  cease  to  d.ct;  but  the  act  contains  other  provis- 
ions, from  which  I  think  it  clear  that  it  was  the  inten- 
tion of  the  legislature  to  establish  fixed  terms  of 
office,  the  terms  to  begin  when  the  first  appointments 
were  made,  and  to  end,  one  in  three  years,  and  the 
other  in  two  years,  from  that  time,  and,  thereafter, 
each  term  to  be  for  three  years.  The  provisions 
referred  to,  which  seem  to  me  decisive  of  this  are,  that 
for  obvious  and  potent  reasons  it  was  provided  that, 
after  the  terms  of  the  first  appointees,  the  succeeding 
terms  should  begin  at  different  times,  it  evidently 
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being  the  intention  of  the  legislature  that  there  should 
be  one  remaining  in  oflBce  with  the  experience  of  one 
or  two  years;  and  the  other  provision  which  clearly 
points  to  the  intent,  is  the  provision  that  the  mayor 
shall  fill  all  vacancies  occurring  in  said  board.  The 
statutes  construed  by  the  authorities  cited  by  counsel 
for  the  old  board  contain  no  such  provisions,  nor 
their  equivalent.  In  construing  a  statute,  it  is  a  rule 
of  construction  to  give  force  and  effect  to  every  part 
of  the  statute,  and  in  construing  this  statute,  unless 
the  intention  was  to  create  a  definite  term  of  oflBce 
no  force  whatever  can  be  given  to  the  last  sentence 
of  said  section,  which  is:  *The  mayor  shall  fill  all 
vacancies  occurring  in  said  board  by  and  with  the 
approval  of  the  city  council,'  etc.  There  may  be  a 
vacant  oflBce,  but  there  can  be  no  'vacancy'  in  oflSce 
unless  there  is  a  term  in  which  it  may  occur;  and, 
unless  it  was  intended  that  there  should  be  definite 
terms,  that  language  would  have  no  force,  for,  with- 
out that,  whenever  an  oflBcer  ceased  for  any  reason  to 
act,  the  appointment  of  his  successor  would  be  for  the 
time  prescribed  for  the  first  appointee.  So  I  conclude 
that  it  was  the  intention  of  the  legislature  to  estab- 
lish definite  terms  of  oflBce  for  the  board  of  public 
works,  and  therefore  the  first  position  assumed  by 
counsel  for  the  old  board  cannot  be  maintained.  I 
think  this  view  is  well  sustained  by  the  authorities 
cited  by  counsel  for  the  new  board." 

We  fully  concur  in  the  opinion  of  the  district 
judge  upon  this  question. 

II.    What  was  the  effect  of  the  annexation  act, 

heretofore  quoted?    Does  the  provision,  "And    the 

terms  of  oflBce  of  all  oflScers  in  oflBce  prior  to  said  first 

election  in  all  such  cities  or  towns  shall  cease 

4         and  determine,"  apply  to  appointive  as  well  as 
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creating  the  board  and  fixing  the  terms  of  oflBce,  so  as 
to  work  the  repeal  of  that  part  of  the  original  act? 
It  seems  to  us  clear  that  the  annexation  act  in  no  way 
affected  appointive  oflScers.  It  may  be  conceded  that, 
reading  the  one  provision  last  quoted  alone,  it  is,  in 
terms,  broad  enough  to  embrace  all  oflSces,  whether 
elective  or  appointive.  We  think,  however,  that 
there  are  obvious  and  cogent  reasons  why  it  should 
not  be  given  such  a  construction.  To  give  it  that 
meaning,  is  to  effect  a  repeal  of  a  portion  of  the  act 
creating  the  board  of  public  works.  This  cannot  be 
done  unless  the  prior  act  is  in  this  respect  inconsistent 
with  the  annexation  act.  It  should  require  an  exceed- 
ingly strong  showing  of  inconsistency  in  the  provis- 
ions of  the  two  acts  to  warrant  us  in  depriving  the 
municipality  of  the  benefit  of  one  of  the  most  promi- 
nent and  controlling  provisions  of  the  original  act. 
We  refer  to  that  provision  which  requires  the  first 
appointment  to  be  made  of  one  commissioner  for  two 
years  and  the  other  for  three  years.  The  purpose  of 
that  requirement  is  obvious.  The  duties  devolved  by 
law  upon  this  board  were  important.  They  virtually 
had  charge  of  all  public  improvements  made  by  the 
city,  and  these  involved  the  expenditure  of  large  sums 
of  money,  and  the  exercise  of  discretion  and  judg- 
ment. It  will  admit  of  no  discussion  that  if,  at  all 
times,  one  member  of  this  board  had  had  experience 
in  the  important  work  intrusted  to  that  body,  it  would 
be  of  great  benefit  to  his  associate  and  to  the  munici- 
pality. We  look  at  that  provision  of  the  law  as  very 
important,  and  it  should  not  be  abrogated  or  held  to 
be  repealed  unless  the  necessity  for  doing  so  is  imper- 
ative. If,  then,  the  two  acts  may  be  properly  con- 
strued so  as  to  preserve  this  excellent  feature  of  the 
original  act,  it  is  clearly  our  duty  to  reach  that  result. 
Again,  what  was  the  primary  and  principal  object 
sought  to  be  attained  by  the  legislature  in  the  passage 
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of  the  annexation  act?  At  the  time  that  act  was 
passed,  the  then  city  of  Des  Moines  was  sur- 
5  rounded  by  numerous  municipal  corporations 
immediately  adjoining  it.  Indeed,  they  were  a 
part  of  it  in  every  way,  except  that  each  possessed  its 
own  municipal  government.  It  was  desirable,  from 
every  point  of  view,  that  these  several  municipalities 
should  all  be  embraced  within  one  municipal  corpora- 
tion. Such  was  the  chief  object  of  the  law.  Nor  does  it 
appear  from  the  act  itself,  that  any  change  in  the  exist- 
ing status  of  the  old  city  or  its  officers  was  sought  or 
intended  to  be  made,  save  what  was  absolutely  neces- 
sary for  the  accomplishment  of  the  perfection  of  the 
new  or  extended  corporation.  There  was,  then,  no 
necessity,  growing  out  of  the  proposed  reorganization 
of  the  city,  for  the  legislature  to  interfere  with  the 
provision  of  the  prior  law,  which  gave  to  the  city  at 
all  times  the  benefit  of  the  services  of  one  member  of 
the  board  who  had  had  experience  in  the  discharge  of 
the  duties  of  the  office.  We  readily  concede,  that  the 
fact  that  there  was  nothing  in  the  situation  at  the 
time  of  the  passage  of  the  annexation  act,  requiring 
interference  with  the  manifest  intent  of  the  prior  act, 
that  the  terms  of  both  members  of  the  board  should 
not  expire  at  the  same  time,  can  have  no  force  as 
against  a  subsequent  positive  enactment,  changing  or 
abrogating  the  law  in  that  respect.  Where,  however, 
the  intent  to  repeal  the  old  act  does  not  clearly  appear 
from  the  language  used,  or  is  not  a  necessary 
deduction  therefrom,  or  in  case  the  language 
used  in  the  latter  act  will,  without  violence, 
admit  of  a  construction  which  will  preserve 
intact  a  desirable  provision  of  the  original  act  creating 
the  board,  it  is  proper  to  consider  carefully  the  objects 
sought  to  be  obtained  by  the  general  assembly  in  the 
enactment  of  both  laws,  and  the  necessity,  if  any,  for 
abrogating  a  valuable  provision  of  the  original  act  in 
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order  to  effectuate  the  later  legislative  intent.  There 
is  no  inconsistency  in  the  provisions  of  the  two 
6  acts.  Turning  to  the  section  of  the  annexation 
act,  it  will  be  noticed  that  the  only  oflBces 
expressly  mentioned  there  are  elective  oflBces.  It  pro- 
vides that  "at  such  election  there  shall  be  elected  all 
elective  oflScers  for  such  terms  and  in  such  manner  as 
now  provided  by  law  for  cities  of  the  first  class."  The 
next  sentence  is,  "Said  oflBcers  shall  qualify  within 
the  time  and  in  the  manner  now  provided  by  law, 
and  the  terms  of  oflBce  of  all  oflBcers  in  oflBce  prior  to 
said  first  election  in  all  such  cities  or  towns  shall 
cease  and  determined  upon  the  organization  of  the 
new  city  council  so  elected."  It  is  clear  that  every 
part  of  the  section  prior  to  the  words  "and  the 
terms"  refers  to  elective  oflBcers.  After  speaking  of 
"elective  oflBcers,"  the  very  sentence  which,  it  is 
claimed,  terminated  the  terms  of  oflBce  of  the  board 
of  public  works  starts  out  with  the  words,  "said 
oflBces."  There  is  no  doubt  that  "said  oflBcers" 
referred  to  the  "elective  oflBcers,"  before  specifically 
mentioned  in  the  same  section.  The  last  part  of  the 
section,  we  think,  from  its  connection  and  punctuation, 
has  the  same  meaning  as  if  the  word  "said"  had  been 
inserted  btween  the  words  "all"  and  the  word  "oflBcers" 
in  the  third  line  from  the  bottom  of  the  page.  The 
most  natural  construction  of  the  language  used  is 
that  the  words  "and  the  terms  of  oflBce  of  all  oflBcers," 
etc.,  refer  to  those  oflBces,  and  those  only,  which 
had,  in  the  prior  part  of  the  section,  been  especially 
designated. 

Again,  the  section  makes  provision  for  the  quali- 
fication of  elective  oflBcers,  but  makes  none  as  to 
appointive  oflBcers.  If,  therefore,  appellant's  construc- 
tion be  correct,  and  by  this  annexation  act  the  terms 
of  appointive  oflBcers  are  abolished,  then  so  much  of 
the  original  act  as  created  the  terms  of  oflBce  of  the 
Vol.  100  la— 7 
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Loard  of  public  works,  and  provided  as  to  the  qualifi- 
cations of  those  appointed  to  serve  as  members  of 
said  board,  would  be  repealed,  and  there  would  now 
be  no  board  ot  public  works.  It  is  not  apprehended 
that  the  legislature  intended  such"  a  result,  nor  does 
the  language  of  the  act  so  provide,  either  expressly  or 
by  implication.  The  second  sentence  and  the  first 
part  of  the  third  sentence  in  section  5,  of  the  annexa- 
tion act,  re-creates  the  terms  of  office  of  elective 
officers,  and  provides  as  to  the  qualification  of  such 
officers,  and  clothes  them  with  the  same  authority  as 
such  officers  possessed  prior  to  the  passage  of  the 
annexation  act.  So  it  may  be  said  that  the  latter 
words  of  the  section,  as  to  the  "terms  of  office  of  all 
officers"  ceasing  and  being  determined,  must  refer  to 
those  officers,  only,  theretofore  referred  to  ill  the  same 
section,  and  should  not  be  held  to  embrace  other 
officers  whose  terms,  qualifications,  and  duties  are 
otherwise  provided  for. 

The  conclusion  we  have  reached  renders  it  unnec- 
essary to  consider  other  questions  argued.  It  follows 
that  the  decree  of  the  district  court  was  correct,  and 
that  the  appellants  are  not  entitled  to  hold  the  offices 
in  controversy.    The  decree  below  is  affibmbAp 
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L.  M.  Walker,  Appellant,  v.  P.  L.  Walk^i. 

Inendlni?  Judgment  on  Appeal:  cokstbuotiok.  Wherd  it  is  iincep> 
tain  whether  a  Judgment  for  def en'^nt  disposed  of  and  imIUed 
a  certain  item  pleaded  by  way  of  set-off,  but  it  is  inferaUe  there- 
from that  i':  did  not,  and  the  Judgment  is  excessive  if  it  is  not 
included,  but  as  near  as  may  be  Just  if  it  is  included,  the  Judg- 
ment will  be  amended  on  appeal  so  as  to  be  a  bar  to  further  recoY- 
ery  for  such  item. 

On  Be-hearino.— Thursday,  Deobmbbb  10,  1896. 

Contratetot  oonstruction.  A  son,  who,  under  agreement  with  his 
father,  goes  into  possession  of  his  father's  farm  and  personal 
property,  and  boards  his  father  and  mother,  whose  labor  ppy  for 
their  board,  but  pays  no  rent,  is,  on  surrendering  the  farm,  liable 
to  account  for  the  value  of  such  personal  property,  and  is  enti^lod 
to  compensation  for  permanent  improvements  made  on  the  farm. 

Appeal  from  Cedar  District  Court. — Hon,  J.  D.  Gifwn, 

Judge. 

Wbbnbsday,  May  22, 1895.  ^ 

The  plaintiff  is  father  to  the  defendant.  Plaintiff 
owns,  and  has  owned  since  prior  to  1881,  a  farm,  con- 
sisting of  one  hundred  and  sixty  acres  of  land,  on 
which  he  owned  stock  and  farming  implements. 
Plaintiff  represents,  that  in  1881,  he  entered  into  an 
agreement  with  defend?int,  whereby  he  (defendant)  was 
to  live  in  the  home  on  the  farm  with  plaintiff  and  his 
wife,  and  work  the  farm,  and  that  the  entire  proceeds 
of  the  farm  were  to  be  divided  between  them;  that 
defendant  took  possession  of  the  farm  in  pursuance  of 
the  agreement,  and  worked  it  till  the  commencement 
of  this  suit,  in  February,  1892;  that  defendant  has 
wholly  neglected  to  account  to  plaintiff  for  one-half 
of  the  proceeds  of  the  farm,  and  has  converted  the 
same  to  his  own  use;  that  the  value  of  the  proceeds 
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from  the  farm  for  each  of  those  years  is  not  less  than 
one  thousand    dollars,  to  one-half  of  which   he    is 
entitled.    He  further  represents,  that  the  stock  on  the 
place  when  defendant  took  possession,  has  been  sold 
and  used  by  the  defendant,  and  that  he  is  entitled, 
from  the  stock  now  on   the   place,  to  an   amount 
equal     in    value     to    that     on    the     place    when 
defendant     took     possession.      Plaintiff    asks    thaA 
defendant,  by  his  answer,  be  required  to  state  the 
amount  he  has  received  from  the  farm  from  year  to 
year;  that  it  be  adjudged  that  plaintiff  is  the  owner  of 
the  stock  now  on  the  farm  to  the  amount  of  that 
taken  by  defendant,  or  the   value  thereof;  that   he 
be  adjudged  to  be  the   owner   of   one-half  of  the 
stock  in  excess  of  that  amount;  and  asks  for  gen- 
eral equitable  relief.    A  receiver  was  appointed  at  the 
.instance  of  plaintiff,  who  holds  the  property  or  its 
proceeds  subject  to  the  further  orders  of  the  court. 
The  defendant  admits  having  possession  of  the  farm, 
but  denies  that  it  was  in  pursuance  of  an  agreement 
to  work  the  farm  and  divide  the  proceeds;  and  he  says 
that  the  agreement  was  that  he  should  have  the  use  of 
the  same  without  charge,  except  that  he  should  keep 
and  furnish  a  house  for  plaintiff  and  his  wife,  and 
should  keep  said  place  in  repair  and  pay  the  taxes 
thereon,  and  with  the  further  agreement  that  plaintiff 
would  secure  to  defendant  the  title  to  said  land,  and 
make  him  secure  in  the  improvements  he  should  make 
thereon.    Defendant  then  makes  a  showing  that  he 
expended  for  the  support  of  plaintiff  and  wife,  in 
board,  clothes,  and  washing,  the  sum  of  three  thou- 
sand two  hundred  and  thirty-three  dollars;  for  medi- 
cine,  medical  attendance,  and  personal  services  of 
defendant  and  wife  in  sickness,  six  hundred  dollars; 
for  hired  help  on  the  farm,  seven  thousand  and  ninety- 
four  dollars;  for  defendant's  personal  services  on  the 
farm,  four  thousand  three  hundred  and  twenty  dollars; 
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for  money  furnished  to  plaintiff,  four  hundred  dol- 
lars;   and    for   the  crops  from  forty  acres  of  land 
owned    by    defendant,    which    were    used    to    feed 
stock   on   the    farm,    one   hundred    and    forty  dol- 
lars  per   year.     Another  suit    between    these  par- 
ties has  been,  and  is  likely  yet,  pending,    involv- 
ing the  title  to   the  farm   in    question,   which,  in 
the  district  court,  in  the  particular  as  to  the  title,  was 
decided  in  favor  of  plaintiff,  and  in  that  particular, 
affirmed  in  this  court.    In  that  suit,  in  the  district 
court,  an  allowance  was  made  to  the  defendant  of  one 
thousand  seven  hundred  dollars,  for  improvements  on 
the  farm,  and  a  lien  was  established  therefor  on  the 
land.  That  suit  was  decided  in  the  district  court  before 
the  issues  were  completed  in  this  case;  and  in  a  part 
of  the  answer,  "  by  way  of  counter-claim,"  the  facts  as 
to  the  entry  of  such  decree  and  allowance  are  recited, 
with  an  averment  that  "plaintiff  refuses  to  make  any 
cx)nveyance  or  other  arrangements  to  pay  or  secure 
defendant  for  amounts  expended  for  support  of  plain- 
tiff and  wife,  and  for  their  medicine,  medical  attend- 
ance, and  money  paid  to  them,  or  for  improvements, 
repairs,  and  taxes  made  and  paid  on  said  land;"  and 
judgment  is  asked  for  the  amount  in  excess  of  the 
amount  of  the  rental  value  of  the  land,  in  case  no 
partnership  is  found.    The  partnership  mentioned  has 
reference  to  plaintiff's  claim  that  the  farm  was  to  be 
worked  and  the  proceeds  divided.    The  district  court 
found  that  there  was  no  partnership,  and,  on  a  "gen- 
eral accounting,"  found  that  there  was  due  plaintiff, 
from  defendant,  five  hundred  dollars.    The  plaintiff 
appealed. — Modified  and  affirmed. 

Milton  Remley  and  Wheeler  &  Moffit  for  appellant. 

Wolf  &  Hanley,  R.  G.  Cousins,  and  S.  H.  Fairall 
for  appellee. 
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Granger,  J. — It  is  agreed,  in  argument,  that  the 
court  can  no  more  than  approximate  justice  in  the 
case,  because  of  the  condition  of  the  record  as  to 
evidence  on  which  to  base  conclusions.  Appellant 
claims  that  there  is  neither  an  issue  nor  evidence 
that  will  sustain  a  finding  that  defendant  was,  when 
he  took  the  farm,  to  become  the  owner  of  the  personal 
property  thereon.  It  is  true  that  the  defendant 
makes  no  such  claim  in  his  pleadings,  and  the 
1  testimony  to  that  effect  is  remarkably  slight. 

From  the  judgment  entry  it  is  not  easy,  if  pos- 
sible, to  know  what  the  conclusion  was  in  that  respect, 
The  aggregate  of  defendant's  counterclaim  is  nearly 
twenty  thousand  dollars.  Plaintiff  concedes,  in  his 
pleading,  that  he  has  not  data  or  information  from 
which  to  know  the  amount  to  which  he  would  be 
entitled  under  his  claim  as  to  occupancy,  and  hence 
he  asks  an  accounting  to  show.  The  defendant  asks,  if 
the  partnership  is  not  found,  that  his  counter-claim 
be  established,  and  that  he  have  judgment  for  any 
excess  over  the  rental  value  of  the  farm.  The  part- 
nership was  specially  found  not  to  exist.  The  judg- 
ment evidently  gives  all  the  property  on  hand,  or  its 
proceeds  in  the  hands  of  the  receiver,  to  the  defendant 
in  the  general  accounting,  and  requires  him  to  pay 
five  hundred  dollars.  In  the  "decree  and  order"  in 
this  case,  after  the  finding  that  "no  partnership 
existed  between  plaintiff  and  defendant,"  is  the 
following:  "But  after  considering  all  the  items 
of  charges  and  claims  made  by  plaintiff  in  his  original 
petition,  and  the  amendments  thereto,  and  all  the 
defenses  and  counter-claims  made  by  defendant  in  his 
answer  and  the  amendments  thereto,  the  court  finds 
that,  on  a  general  accounting  of  all  such  matters, 
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involves  all  the  claims  .of  both  parties,  and  that, 
with  proper  credits  on  all  such  claims,  five  hundred 
dollars  are  due  the  plaintif .  If  this  judgment  is  in 
satisfaction  of  the  claim  for  improvements  on  the 
farm,  we  are  able  to  concur  in  the  result,  for  it  likely 
approximates,  as  nearly  as  can  well  be,  a  just  result. 
If  it  does  not  include  the  claim  for  improvements,  we 
-could  not  concur,  for  the  decree  would  be  clearly 
unjust.  The  further  judgment  entry  in  this  case  gives 
rise  to  the  doubt  we  have  indicated.  It  is  as  follows: 
"And  it  is,  therefore,  finally  ordered  and  adjudged  and 
decreed,  that  the  plaintiff  have  and  recover  of  the 
defendant  the  said  sum  of  five  hundred  dollars;  that 
the  injunction  in  this  case  be  dissolved  as  to  the  one 
thousand  seven  hundred  dollar  judgment  in  favor  of 
defendant  against  plaintiff,  entered  at  the  November 
term,  1892,  of  this  court,  in  case  -No.  7,902;  and  that 
said  injunction  be  made  perpetual  as  to  the  disposition 
of  personal  property  until  this  five  hundred  dollar 
judgment  is  satisfied,  and,  on  the  payment  or  satisfac- 
tion of  the  said  five  hundred  dollar  judgment  in  this 
case,  the  injunction  as  to  said  personal  property  is  to 
be  dissolved,  and  E.  W.  Atkins,  the  receiver,  is  then  to 
turn  over  to  the  defendant  all  the  property  in  his 
hands  as  receiver,  and  the  receivership  is  then  to 
terminate.  It  is  further  ordered  and  adjudged,  that 
each  party  pay  one-half  the  costs  in  this  case.  Judg- 
ment for  costs  accordingly." 

The  record  leaves  us  somewhat  in  doubt  as  to  the 
effect  of  this  entry  as  to  the  injunction,  and  whether 
or  not  it  is  intended  that  the  one  thousand  seven 
hundred  dollar  allowance  in  the  other  suit  is  to  be 
collected.  If  so,  then  that  claim  has  been  twice  adjudi- 
cated, and,  with  our  conclusion  in  this  case,  twice 
allowed.  On  the  other  appeal,  we  reversed  the  district 
court  on  the  allowance  of  the  claim  for  improvements, 
but  only  because  there  was  no  issue  to  justify  such  an 
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allowancfe;  and,  to  protect  the  rights  of  defendant,  the 
reversal  and  judgment  were  without  prejudice  to  the 
formation  of  issues  in  that  case  and  their  determina- 
tion. The  order  in  that  case  was  after  the  appeal  of 
this  case,  but  before  its  submission  to  us,  and  without 
our  knowledge  of  it.  Because  of  this  situation, 
unknown  to  the  parties  when  this  case  was  submitted, 
we  are  led  to  consider  some  matters  not  contemplated 
at  the  submission,  but  absolutely  essential  to  a  just 
conclusion,  and  properly  within  the  record.  Our  con- 
clusion is  that  the  judgment  should  be  aflBrmed  as  to 
the  allowance  of  the  five  hundred  dollars;  and,  because 
of  the  inference  that  the  judgment  below  was  not 
intended  as  a  bar  to  a  further  recovery  for  improve- 
ments on  the  farm,  it  should  be  modified  to  that  effect. 
This  order  is  available  to  the  parties  in  adjusting  the 
other  suit  as  to  the  same  claim.  Defendaiit  will  pay 
the  costs  of  this  appeal. — Modifbd  and  affiembd. 

Supplemental  Opinion  on  Re-heaexno. 

Appeal  from  Cedar  District  Court. — Hon.  Jambs  D, 
GiFFiN,  Judge. 

Thursday,  Dboembee  10, 1896. 

This  is  a  suit  in  equity,  and  it  involves  mutual 
claims  of  the  parties,  growing  out  of  the  use  and  occupa- 
tion by  the  defendant  of  a  farm  and  certain  live  stock 
and  farming  utensils  and  grain,  which  farm  and  per- 
sonal property  belonged  to  the  plaintiff,  and  the  pos- 
session of  which  was  transferred  to  the  defendant. 
There  was  a  decree  and  judgment  for  the  plaintiff  for 
five  hundred  dollai-s,  and  he  appeals. — Reversed. 

Milton  Remley  and  Wheeler  &  Moffitt  for  appellant. 

r.  B.  Hanley  and  S.  H.  Fairall  for  appellee. 
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RoTHBOOK,  C.  J. — I.  This  cause  was  submitted  to 
this  court  at  a  former  term,  and  on  the  twenty-second 
day  of  May,  1895,  an  opinion  was  filed  in  which  the 
decree  of  the  district  court  was  modified  and  affirmed. 
Each  party  filed  a  petition  for  re-hearing,  and  a 
re-hearing  was  granted,  and  the  cause  has  been  again 
examined  by  tlie  court,  in  the  light  of  the  arguments 
on  re-hearing.  As  we  have  reached  a  different  con- 
clusion from  that  announced  in  the  former  submission, 
this  opinion  will  be  substituted  for  that  heretofore 
filed. 

The  defendant  is  the  plaintiff's  son.  The  family 
consisted  of  the  plaintiff  and  his  wife  and  the  defend- 
ant and  one  other  son,  named  Joel  Walker.  The 
defendant  was  the  younger  son.  The  plaintiff  settled 
on  the  farm,  the  possession  of  which  is  in  contro- 
versy, in  the  year  1854.  It  consisted  of  one  hundred 
and  sixty  acres,  and  was  in  full  cultivation;  and  in 
the  fall  of  the  year  1881,  the  defendant  and  his  wife 
were  living  with  the  father  and  mother,  and  all  resid- 
ing in  the  same  dwelling  house.  At  the  time  last 
named,  an  arrangement  was  made  by  which  the 
defendant  assumed  the  management  of  the  farm,  and 
the  father  and  mother  and  the  son  and  his  wife  lived 
on  the  farm  as  one  family,  until  1892,  when  a  separa  t 
tion  took  place.  As  we  understand  it,  there,  was  a 
disagreement  between  the  parties,  and  the  contention 
in  this  case  involves  the  adjustment  and  settlement 
of  the  rights  of  the  parties  growing  out  of  the  defend- 
ant's management  of  the  farm.  The  plaintiff  claimed 
in  the  petition  filed  in  this  case,  that  there  was  a  con- 
tract by  which  thfe  defendant  was  to  carry  on  the 
farm,  and  the  proceeds  of  the  farming  operations 
were  to  be  equally  divided  between  the  parties;  and 
he  claimed  that  the  live  stock  and  probably  other  per- 
sonal property  on  the  farm  remained  his  property, 
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and  that  defendant  should  account  to  him  for  the 
value  thereof.  In  8hort,^the  claim  of  the  plaintiff 
was  that  the  farm  and  personal  property  at  all  times 
belonged  to  him,  and  that  the  son  managed  the  farm 
for  one-half  of  the  proceeds,  after  taking  out  the  sup- 
port of  the  family.  The  defendant,  by  his  answer, 
admitted  that  he  took  and  held  possession  of  the  real 
and  personal  property.  He  denied  that  there  was  any 
agreement  to  manage  the  farm  and  divide  the  pro- 
ceeds, but  claimed  that  the  contract  was  that  he  was 
to  have  the  use  of  the  farm  without  charge,  except 
that  he  should  keep  and  furnish  a  home  for  plaintiff 
and  his  wife,  and  should  keep  said  place  in  repair,  and 
pay  the  taxes  thereon,  and  with  the  further  agree- 
ment that  plaintiff  would  secure  to  the  defendant  the 
title  to  the  land,  and  make  him  compensation  for  the 
improvements  he  should  make  thereon.  There  were 
other  allegations  in  the  pleadings,  and  the  evidence  in 
the  case  took  a  very  wide  range,  and  the  rental  value  of 
the  farm,  the  value  of  the  live  stock,  and  the  farm 
machinery  and  implements,  and  the  value  of  the  grain 
on  hand  in  1881,  and  the  value  of  the  boarding  and 
clothing  and  medicines  and  medical  attention  for  the 
father  and  mother,  the  improvements  put  upon  the  farm 
by  the  son,  and  many  other  things,  were  testified  to  by 
witnesses.  A  short  time  after  the  commencement  of 
the  suit,  the  district  court  appointed  a  receiver,  who 
took  possession  of  the  personal  property  then  on  the 
farm,  and  holds  the  same  or  its  proceeds,  subject  to 
the  further  orders  of  the  court. 

II.  Whatever  arrangement  was  made  between 
the  parties  as  to  their  rights  growing  out  of  the  son's 
management  of  the  farm,  was  purely  oral.  It  was  just 
such  conversations  and  consultations  as  might  be 
expected  to  take  place  between  a  son  and  his  father, 
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son,  Joel,  had  gone  away  from  the  home,  and  was 
taking  care  of  himself.  His  father  had  aided  him  in 
making  a  start  in  life;  to  what  extent  does  not  clearly 
appear,  and  that  is  not  material.  But  it  is  shown 
that  the  plaintiff  desired  to  give  the  defendant  an 
opportunity,  by  in  some  measure  putting  him  on  an 
equality  with  the  other  son,  so  far  as  providing  him 
an  equal  opportunity  to  that  of  his  brother.  The  dis- 
trict court  found  that  the  carrying  on  of  the  farm  was 
not  a  joint  or  partnership  enterprise,  and  we  think 
that  so  far  as  the  claim  made  by  the  plaintiff,  that  the 
net  proceeds  of  the  farm  were  to  be  equally  divided, 
the  finding  is  correct.  But  our  re-examination  of  the 
record  leads  us  to  the  conclusion  that  the  defendant 
did  not  show,  by  a  preponderance  of  the  evidence,  that 
the  personal  property  was  a  gift  to  him  from  his  father. 
It  is  true,  as  stated  in  the  former  opinion  in  the  case^ 
that  under  the  evidence  no  exact  finding  can  be  made. 
It  is  impossible  to  do  so.  Both  parties  make  most 
extravagant  claims,  and  they  are,  in  some  sense,  sup- 
ported by  the  testimony  of  the  parties  and  their  vnves, 
and  others.  The  defendant  claims  a  very  large  amount 
for  improvements  on  the  farm  and  other  expenditures, 
such  as  the  boarding  of  the  father  and  mother,  and 
medical  attention,  and  other  things.  The  testimony 
as  to  some  of  these  claims  is  absolutely  unworthy  of 
belief,  because  it  is  contrary  to  the  common  judg- 
ment of  mankind.  The  testimony  of  some  of  the 
mtnesses  on  the  other  side  is  somewhat  in  the 
same  line,  but  not  quite  so  extravagant.  We  will  not 
particularize.  The  whole  tenor  and  scope  of  the  con- 
troversy lead  us  to  the  conclusion  that  as  near  a  fair 
and  equitable  adjustment  as  can  be  made  under  the 
evidence  is  that  the  defendant  should  be  charged  with 
the  fair  market  value  of  the  personal  property  which 
he  took  possession  of  when  he  commenced  the  man- 
agement of  the  farm,  and  that  no  deduction  should  be 
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made  therefrom  except  for  permaDent  improvements, 
in  the  way  of  buildings.  It  is  claimed  in  behalf  of 
plaintiff,  that  the  property  on  the  farm  in  the  fall  of 
1881,  when  the  arrangement  commenced,  was  worth 
six  thousand  dollars,  or  more.  We  think  this  is  an 
extravagant  claim.  In  averaging  up  the  evidence,  we 
think  it  approximates  four  thousand  dollars.  From 
this  we  deduct  eight  hundred  dollars,  for  permanent 
improvements,  leaving  due  to  the  plaintiff  the  sum  of 
three  thousand  two  hundred  dollars.  It  appears  to 
us  that  the  defendant  ought  to  be  required  to  account 
for  personal  property  about  equal  in  value  to  that 
received  by  him  in  1881,  and  that  he  ought  to  be 
allowed  for  permanent  improvements,  only,  .  Accord- 
ing to  the  evidence  as  to  the  rental  value  of  the  farm, 
he  had  an  opportunity  that  he  ought  to  have  improved. 
There  were  no  great  expenditures.  The  services  of 
the  father  and  mother,  in  our  opinion,  ought  to  be 
sufficient  compensation  for  their  living;  and  we  think 
the  evidence  so  shows.  The  father  had  conveyed 
forty  acres  of  land  to  the  defendant  before  he  took 
charge  of  the  farm  of  one  hundred  and  sixty  acres. 
The  son  testified  in  part  as  follows:  "My  father  is 
surety  on  a  note  to  A.  A.  Ball  &  Co.  for  two  thousand 
five  hundred  dollars,  given  in  October,  1890,  which  has 
not  been  paid.  I  am  indebted  to  Ball  &  Co.  on  a  note 
for  two  thousand  dollars;  and  I  owe  other  parties  five 
hundred  dollars.  I  own  forty  acres,  which  I  value 
at  two  thousand  dollars;  and,  besides  what  I  have  on 
the  place,  I  have  nothing.  The  stock  and  property  on 
the  farm  is  valued  at  two  thousand  six  hundred  and 
fifty-three  dollars."  The  forty-acre  tract  referred  to 
by  defendant  is  the  land  given  him  by  his  father. 

III.  There  was  another  suit  between  the  parties. 
On  the  second  day  of  January,  1890,  the  plaintiff  and 
his  wife  conveyed  the  farm  to  the  defendant  upon 
certain  conditions.    An  action  was  commenced  bv  the 
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plaintiff  to  set  aside  the  conveyance,  and  there  was  a 
decree  for  the  plaintiff.  An  appeal  was  taken  to  this 
court,  and  the  decree  was  "aflBrmed."  See  Walker  v. 
Walker,  93  Iowa,  643  (61  N.  W.  Rep.  930).  The  dis- 
trict court  allowed  the  defendant  one  thousand  seven 
hundred  dollars,  in  that  case,  for  improvements  placed 
upon  thb  farm  after  the  conveyance  was  made  to 
hinL  It  was  held  by  this  court  in  that  case  that  the 
judgment  for  improvements  was  not  authorized  by 
the  pleadings.  But  we  held  that  the  defendant  ought 
not  to  be  precluded  from  presenting  that  claim,  and 
the  cause  was  remanded,  with  instructions  to  permit 
the  pleadings  "to  be  amended"  in  that  action,  if  the 
parties  should  be  so  advised.  There  was  some  misap- 
prehenson  about  that  claim  for  improvements  when 
the  former  opinion  was  written  in  this  case,  and  it  is 
proper  to  say  that  we  are  not  advised  whether  the 
claim  has  been  adjudicated,  and  it  is  not  intended  by 
this  opinion  to  determine  any  question  in  reference 
thereto.  The  controversy  in  this  case  has  no  refer- 
ence to  any  improvements  made  on  the  land  after 
January,  1890.  The  decree  of  the  district  court  will 
be  reversed,  and  the  plaintiff  will  have  judgment  for 
three  thousand  two  hundred  dollars  and  the  property 
and  money  in  the  hands  of  the  receiver  will  be  appro- 
priated in  payment  of  the  judgment;  defendant  to 
pay  the  costs  of  this  appeal.— Rbvbesbd. 
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Cblia  Larson  v.  Williams  &  Bbtbnbendee,  Appel- 
lants. 

^[j^TTio  Setting  Mecbaalo'8  Lien  Judgment  Aside:    pbbsonal  jupombnt  on 

10^  337[  default:    Notice.    It  appears  that  an  unmarried  man  contracted 

J^  i}g.  4    formaterial  to  build  a  house,  and,  thereafter,  married.    A  petition 

122  352  10    toforeclose  was  filed,  husband  and  wife  were  made  parties,  notice 

was  served  on  both  that  a  personal  judgment  would  be  taken  as 

1  to  both,  but  the  petition  stated  no  fact  authorizing  such  a  judg- 

5  ment  against  the  wife.    One  was,  however,  taken  against  her,  on 

7  default,  and  counsel  for  plaintiff,  knowing  that  the  petition  did 

8  not  warrant  it,  drew  and  had  signed  a  decree  giving  personal 
judgm3nt  against  the  wife.    She  did  not  discover  this  until  it  was 

2  too  late  to  set  the  judgment  aside,  at  law,  under  Code  3157.    Held^ 
143    097               '  there  was  no  jurisdiction  to  render  such  personal  judgment  and 

6  it  was  proper  to  vacate  the  judgment  against  the  wife,  under 
Code  3154,  which  authorizes  relief  for  irregularity  in  obtaining 
judgment,  or  fraud  practiced  by  the  successful  party. 

Equity:    vacation  of  judgment.    A  court  of  equity  has  jurisdio 
8    tion  to  set  aside  a  judgment  obtained  by  fraud,  where  the  ground 
of  relief  was  not  discovered  until  after  the  expiration  of  the  statu- 
tory time  for  setting  it  aside. 

Appeal  from  Calhoun  District  Court. — ^Hon.  Chaslbs 
D.  Goldsmith,  Judge. 

Monday,  May  27, 1895. 

Action  in  equity,  to  cancel  a  certain  jndgment^ 
and  to  restrain  the  enforcement  thereof.  Decree  was 
entered  in  favor  of  the  plaintiff.  Defendants  Hj^peal. 
— Affirmed. 

M.  R.  McCrary  and  Brown  McCrary  for  appellants. 

M.  W.  Beach  for  appellee. 

Given,  C.  J. — ^I.  The  judgment  in  question  was 
rendered  in  the  district  court  in  and  for  Calhoun 
county  on  the  seventeenth  day  of  December,  1890,  in 
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an  action  wherein  these  defendants  were  plaintiffs  and 
Peter  Larson  and  his  wife,  this  plaintiff,  were  defend- 
ants.   Plaintiffs  in  that  action  stated  in  their  petition, 

as  their  cause  of  action,  in  substance,  as  fol- 
1         lows:    That  on  January  11, 1889,  they  entered 

into  an  oral  contract  "with  the  defendant  to 
build  a  dwelling  house"  upon  real  estate  described; 
that  in  pursuance  of  said  contract  they  built  said  dwell- 
ing "for  defendant,"  as  specified  in  their  statement  for 
tnechanic's  lien;  "that  said  defendant,  at  the  time  of 
the  commencement  of  said  building,  was,  and  still  is, 
the  owner  in  fee  simple  of  said  land  and  said  build- 
ing;" that  on  the  twenty-fourth  day  of  April,  1889, 
they  filed  a  statement  for  a  mechanic's  lien;  that  sev- 
enty-seven dollars  remains  due  and  unpaid,  together 
with  one  dollir  and  fifty  cents  expense  of  said  lien, 
after  deducting  all  credits  and  three  dollars  for  addi- 
tional work.  They  ask  judgment  for  the  balance  due, 
and  decree  establishing  and  enforcing  their  mechanic's 
lien.  Their  statement  of  mechanic's  lien  shows  the 
oral,  contract  "with  Peter  Larson";  that  he  was  the 
owner  of  the  land;  that  the  House  was  built  for  Peter 
Larson;  and  that  there  was  due  from  him,  after  allow- 
ing all  credits,  eighty  dollars.  The  statement  of 
accounts  is  against  Peter  Larson.  The  original  notice 
in  said  case  was  addressed  to  "Peter  Larson  and  wife, 
Celia  Larson,  defendants,"  and  notified  them  thatapeti- 
tion  would  be  filed,  "claiming  of  you  the  sum  of  eighty- 
six  dollars,"  enforcing  a  mechanic's  lien  against  the  real 
estate  described,  and  that  unless  they  should  appear 
and  defend  "a  default  will  be  entered  against  you,  and 
judgment  rendered  thereon."  On  December  17, 1890, 
said  defendants,  "Peter  Larson  and  Mrs.  Peter  Larson 
making  default,  judgment  was  entered  in  favor  of  said 
plaintiffs  against  the  defendants  for  the  sum  of  eighty- 
five  dollars  and  five  cents,"  with  interest.  Decree 
was  entered  establishing  and  foreclosing  said  mechanic's 
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lien.  On  July  7, 1893,  these  defendants  caused  execu- 
tion to  issue  upon  said  judgment  against  Peter  Larson 
and  this  plaintiff,  and  caused  a  debtor  of  this  plaintiff 
to  be  garnished,  and  thereupon;  on  February  9,  1894, 
plaintiff  commenced  this  action. 

Plaintiff  alleges,  as  ground  for  setting  aside  said 
judgment,  that  at  the  time  it  was  entered  the  court 
had  no  jurisdiction  to  enter  a  personal  judgment 

against  her,  there  being  no  allegation  in  the 
2         petition  showing  any  personal  liability  on  her 

part.  She  further  alleges,  that  said  judgment 
was  obtained  against  her  by  fraud  practiced  by  the 
successful  party  and  their  attorney,  in  the  manner 
stated.  She  states  facts  which  ^vould  constitute  a 
valid  defense  to  said  action  against  her,  for  a  personal 
judgment.  Upou  the  hearing  of  this  action,  the  court 
found,  that  said  judgment  was  rendered  without  juris- 
diction to  enter  a  personal  judgment  against  this 
plaintiff;  that  at  the  time  the  labor  was  performed  for 
which  a  lien  was  established,  this  plaintiff  was  not  the 
wife  of  Peter  Larson,  and  not  a  party  to  said  contract; 
that  said  judgment,  so  far  as  it  ytss  personal  against 
this  plaintiff,  was  obtained  by  fraud  practiced  by  the 
defendants  and  their  attorney ;  and  that  plaintiff  did  not 
discover  that  a  personal  judgment  had  been  rendered 
against  her  until  more  than  a  year  after  its  rendi- 
tion, by  reason  of  the  representations  of  the  defend- 
ants and  their  attorney.  The  court  found,  "that  the 
judgment  ought  to  be  modified  to  the  extent  that 
there  be  no  personal  judgment  against  her,  but  in  no 
manner  disturb  the  judgment  against  Peter  Larson,  or 
its  effect  upon  the  dower  right  of  this  plaintiff;"  and 
decree  was  entered  accordingly. 

II.  The  finding  of  the  district  court  that  there 
was  no  allegation  in  the  petition  in  the  case  in  which 
said  judgment  was  obtained,  or  evidence  showing  or 
tending  to  show,  personal  liability  on  the  part  of  this 
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plaintiff,  is  fully  sustained  by  tbe  record  before  us. 
This  action  was  upon  the  contract  made  with  Peter 
Larson  alone,  and  for  a  lien  based  upon  the  statement 
of  account  ffled  against  Peter  Larson  alone.    At  the 
time  the  oral  agreement  was  made,  the  house  built, 
and  the  statement  for  lien  filed,  this  plaintiff  was  not 
the  wife  of  Peter  Larson,  and  was  as    any    other 
stranger  to  the  transaction.    She  was  a  proper  party 
to  that  action  because  of  her  marriage,  but  certainly 
not  personally  liable  on  the  contract,  and  no  one 
would  undersfaind  from  a  reading  of  that  petition  that 
such  a  claim  was  made  therein.    There  is  considerable 
evidence  as  to  why  Peter  Larson  and  his  wife  did  not 
appear  in  that  action.    We  are  satisfied  that  she  did 
not  appear  and  defend  against  a  personal  judgment 
because  of  representations  and  assurances  made  to  her 
by  these  defendants  to  the  effect  that  there  was  no 
necessity  for  her  doing  so.    These  representations  may 
have  been  made  in  good  faith,  for  no  reason  appears  why 
Mrs.  Larson  should  have  anticipated  that  a  personal 
judgment  would  be  rendered  against  her,  nor  had  she 
had  any  defense  as  against  any  relief  that   might 
properly  be  asked  against  her  under  the  petition. 
The  wrong  of  this  transaction  was  in  taking  personal 
judgment  against  her.    M.  R.  McCrary,  the  attorney 
for  these  defeiidants,  who  took  said  judgment,  when 
aaked  upon  cross-examination  why  a  personal  judg- 
ment was  taken    against    this   plaintiff,    answered, 
"Because  I  wanted  a  judgment  against   her."    He 
further  states  that  he  based  it  on  the  fact  that  she  had 
personal  notice  that  personal  judgment  would    be 
asked  against  her.     We  have  no  doubt,  from  the 
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their  attorney,  the  plaintiff  did  not  discover  the  exist- 
ence of  said  judgment  until  about  the  time  said  execu- 
tion was  issued  thereon. 

Appellants  contend  that  plaintiff's  petition  should 
be  dismissed,  because  the  action  was  not  commenced 
within  the  time  prescribed  in  the  Code;  citing  McCon- 
key  V.  Lamb,  71  Iowa,  636  (33  N.  W.  Rep.  146), 
8  and  other  cases.  In  the  case  cited  it  is  recog- 
nized that  courts  of  equity  have  jurisdiction  to 
grant  relief  against  judgments  where  the  ground  of 
relief  is  not  discovered,  as  in  this  case,  until  after  the 
expiration  of  one  year  from  the  rendition  of  the 
judgment.  We  think  the  decree  of  the  district  court 
entered  in  this  case  is  fully  warranted  by  the  facts, 
and  it  is  affibmed. 

Supplemental  Opinion  on  RE-HEARiNa. 

Appeal  from  Calhoun  District  Court. — Hon.  Charles 
D.  Goldsmith,  Judge. 

Thubsday,  Deoembeb  10, 1896. 

This  is  an  action  in  equity  to  cancel  a  certain  judg- 
ment rendered  in  the  district  court  of  Calhoun  county, 
Iowa,  on  December  17,  1890,  in  which  action  these 
defendants  were  plaintiffs,  and  Peter  Larson 
4  and  his  wife,  this  plaintiff,  were  defendants. 
Plaintiffs,  in  that  action,  sought  to  foreclose  a 
mechanic's  lien  against  the  defendants  therein.  They 
averred  that  they  had  entered  into  an  oral  contract 
with  the  "defendant"  to  build  a  dwelling  house;  that 
the  house  was  built  for  the  "defendant";  that  "defend- 
ant" was  the  owner  of  the  land  and  building  situated 
thereon.  They  set  out  the  filing  of  their  statement 
for  a  lien,  and  asked  judgment  "against  defendants," 
and  the  enforcement  of  their  lien  against  the  land 
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and  building.  The  statement  shows  that  the  contract 
was  made  with  Peter  Larson,  and  that  he  oWned  the 
land  on  which  the  honse  was  erected.  The  account 
was  against  Peter  Larson  alone.  The  original  notice 
ran  against  'Teter  Larson  and  wife,  Celia  Larson, . 
defendants/*  and  notified  them  that  a  petition  would 
be  filed  ^^daiming  of  you  the  sum  of  |86,"  with  inter- 
est. It  claimed  the  enforcement  of  a  mechanic's  lien 
against  the  real  estate  described,  and  that  '^unless  you 
appear  thereto  and  defend  ♦  ♦  ♦  a  default  will  be 
entered  against  you,  and  judgment  entered  thereon." 
Both  parties  defendant  having  made  default,  a  judg- 
ment was  rendered  against  them  as  prayed,  and  a 
decree  entered  establishing  and  foreclosing  the  lien. 
July  7, 1893,  the  defendants  herein  caused  an  execu- 
tion to  issue  on  said  judgment  against  Peter  Larson 
and  this  plaintiff,  and  caused  a  debtor  of  this  plaintiff 
to  be  garnished.  February  9,  1893,  this  action  was 
commenced  by  plaintiff.  The  grounds  alleged  for 
canceling  the  judgment,  as  against  this  plaintiff  are — 
First,  thkt  the  court  had  no  jurisdiction  to  enter  said 
judgment,  there  being  no  allegation  in  the  petition 
showing  any  personal  liability  on  part  of  Celia 
Larson;  and  second,  that  fraud  was  practiced  by  the 
successful  parties  and  their  attorney  in  Obtaining 
the  judgment.  Facts  are-  set  forth  in  plaintiff's 
petition,  which,  if  true,  would  constitute  a  com- 
plete defense  to  said  action  as  against  her.  On 
the  hearing,  the  court  found  that  the  judgment 
was  rendered  without  jurisdiction  as  against  said 
Celia  Larson;  that,  at  the  time  the  labor  was 
performed  for  which  a  lien  was  established,  she 
was  not  the  wife  of  Peter  Larson,  and  not  a  party  to 
said  contract;  that  said  judgment,  in  so  far  as  it  was 
personal  against  this  plaintiff,  was  obtained  by  fraud 
pi-acticed  by  the  defendants  and  their  attorney, 
and  that  plaintiff  did  not  discover  that  a  personal 
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judgment  had  been  rendered  against  her  until  more 
than  a' year  after  its  rendition,  by  reason  of  the  repre- 
sentations of  defendants  and  their  attorney.  The 
personal  judgment  against  plaintiff  was  set  aside. 
Defendants  appeal. — Affirmed. 

M.  B.  &  J.  B.  McCrary  for  appellants. 

M.  W.  Beach  for  appellee. 

KiNNB,  J. — ^I.  This  cause  was  heard  in  this  court, 
and  an  opinion  filed  affirming  the  judgment  of 
the  lower  court.  A  re-hearing  has  been  granted, 
and  the  cause  is  again  before  us  for  determination. 
Without  entering  into  a  lengthy  discussion  of 
the  facts,  it  may  be  said  that  there  was  nothing 
in  the  petition  in  the  case  of  Williams  &  Beten- 
bender  v.  Peter  and  Celia  Larson^  or  in  the  issues 
involved  in  that  case,  to  warrant  a  personal  judgment 
as  against  Celia  Larson.  She  was  not  a  party  to  the 
contract  out  of  which  the  lien  arose.  She  was  not  the 
wife  of  Peter  Larson  when  the  contract  was  made,  or 
when  the  labor  was  done  for  which  a  lien  was  there- 
after established.  The  only  reason  for  making  her  a 
party  was  that  at  the  time  the  foreclosure  suit  was 
instituted,  she  was  the  wife  of  Peter  Larson.  No  one, 
on  reading  the  petition,  would  understand  that  any 
facts  were  pleaded  which  tended  to  show  a  personal 
liability  on  the  part  of  Celia  Larson. 

II.  The  claim  is  that  the  original  notice  claimed 
a  personal  judgment  against  the  plaintiff,  and,  as  she 
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of  equity  will  grant  new  trials,  in  actions  at  law, 
after  the  time  for  applying  for  relief  under  section 
8157  of  the  Code,  has  elapsed,  if  proper  reasons  are 
shown  for  not  making  such  application  within  the 
time.  Bowen  v.  Mill  Co.j  31  Iowa,  464;  Partidge  v. 
Harrow,  27  Iowa,  97;  Roskins  v.  Hattenback,  14  Iowa, 
314;  Young  v.  Tucker y  39  Iowa,  596;  District  Township 
of  Newton  v.  White,  42  Iowa,  613;  McConkey  v. 
Lamb,  71  Iowa,  638  (33  N.  W.  Rep.  146);  Lumpkin  v. 
Snook,  63  Iowa,  515  (19  N.  W.  Rep.  333).  This 
action  is  not  predicated  upon  the  statute.  It  is  an 
attempt  to  invoke  the  equitable  powers  of  the  court 
as  to  vacating  judgments,  on  a  proper  showing, 
after  the  time  fixed  in  the  statute  for  so  doing  has 
expired.  In  the  two  cases  last  cited,  it  is  held  that  the 
jurisdiction  of  a  court  of  equity  in  such  cases  is  lim- 
ited to  the  granting  of  relief  on  the  grounds 
6  enumerated  in  section  3154  of  the  Code.  Do 
the  facts  alleged  and  proven  on  the  trial  bring 
this  case  within  the  provisions  of  that  section  ?  Among 
the  grounds  enumerated  in  said  section  are  the  fol- 
lowing: "For  mistake,  neglect,  or  omission  of  the 
clerk,  or  irregularity  in  obtaining  a  judgment  or 
order;  ♦  *  *  for  fraud  practiced  by  the  successful 
party  in  obtaining  the  judgment  or  order."  We  think 
the  facts  alleged  and  established  make  these  grounds 
applicable  in  this  case.  Here  was  a  petition  which 
contained  no  allegations  authorizing  a  personal  judg- 
ment against  Celia  Larson.  Counsel  taking  the  decree 
of  the  court  knew  such  to  be  the  fact.  As  a  lawyer 
he  knew  that  Celia  Larson  might  confidently  rely 
upon  the  fact  that  nothing  was  sought,  as  against  her, 
save  the  extinguishment  of  her  dower  right  in  the 
premises.  Having  no  defense  to  make  to  that  claim, 
she  was  not  called  upon  to  appear  and  to  answer  to 
the  petition.  It  matters  not  that  the  notice  said  that 
a  personal  judgment  would  be  asked  against  her,  as 
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she  had  a  right  to  rely  upon  the  fact  that  the  petition 
contained  no  averment  warranting  such  relief.  It  is 
claimed  that,  as  the  court  by  the  notice  had  jurisdiction 
of  the  person  of  Celia  Larson, and  bylaw  had  jurisdic- 
tion in  a  proper  case  to  render  a  personal  judgment 
as  to  the  subject-matter,  therefore  jurisdiction  was  in 
all  respects  complete,  and,  having  failed  to  appear, 
she  is  concluded  from  now  being  heard.  Such  claim 
is  not  well  founded.  It  is  said  in  Bosch  v.  Kassing,  64 
Iowa,  314  (20  N.  W.  Rep.  454):  "It  is  true  a  defend- 
ant  may  be  concluded  by  a  default  where  the  facts 
stabed  in  the  petition  do  not  constitute  a  good 
cause  of  action  in  law,  or  where  the  petition  is  so 
defective  as  to  be  vulnerable  to  a  demurrer;  but  where 
the  petition  omits  the  necessary  averment  to  show 
liability  against  the  defendant,  the  court  may,  and 
should,  even  upon  default,  refuse  to  enter  judgment/' 
Clearly,  then,  procuring  the  court  to  enter  such  a 
judgment,  under  the  circumstances,  was  an  "irregu- 
larity in  obtaining  a  judgment,"  under  the  statute  we 
are  considering.  So,  also,  procuring  such  a  judgment 
upon  a  petition  not  containing  any  averment  authoriz- 
ing it,  and  vrtth  a  full  knowledge  of  the  facts,  was 
practicing  a  fraud  within  the  meaning  of  the  statute. 
In  Lumpkin  v.  Snook,  63  Iowa,  518  (19  N.  W.  Rep.  333, 
334),  in  construing  this  provision  of  the  statute,  this 
court  said:  "The  term  'fraud'  is  used  in  this  section 
in  its  ordinary  sense,  *and  it  would  involve  any  act  or 
omission,  or  concealment  which  involves  a  breach  of 
legal  or  equitable  duty,  trust  or  confidence,  and  is 
injurious  to  another,  and  by  which  an  undue  or  uncon- 
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condition  of  his  petition,  such  judgment  would  not  have 
been  rendered.  Taking  advantage  of  his  position  as 
an  attorney,  and  of  the  confidence  which  the  court  no 
doubt  reposed  in  him,  he  proceeded  to  procure  a 
judgment  which  was  wholly  unwarranted.  He  thereby 
perpetrated  a  fraud  upon  the  court  and  this  plaintiff, 
to  the  injury  of  the  plaintiff. 

Counsel  for  the  defendant  herein  was  a  witness  in 
this  case,  and  the  following  is  a  portion  of  his  cross- 
examination:    "Mrs.  Larsen  was  made  a  party  because 
I  didn't  know  but  the  land  was  in  her  name,  and  I 
wanted  judgment  against  both  of  them.    Q.  Then  why 
was  a  personal  judgment  taken  against  her  in  the 
decree?    A.  Because  I  wanted  a  judgment  against  her. 
Q.  It  was  not  based  on  any  fact,  or  any  contract,  or 
any  liability  on  her  part?    A.  I  can't  tell  you  whether 
it  was  or  not.    I  don't  know  about  any  contract  now. 
I  don't  mean  to  say  I  didn't  pay  any  attention 
7         to  that.    I  drew  the  decree  in  which  judgment 
was  rendered  against  her.    Q.  Now,  in  drawing 
that  decree,  upon  what  fact  did  you  base  it  that  you 
had  aright  to  a  decree  against  her?    A.  I  based  it  on 
the  fact  that  she  had  personal  notice  that  we  would 
ask  for  a  personal  judgment.    Q.  Did  the  notice  state 
to  her  that  you  would  ask  for  a  personal  judgment? 
A.  The  notice  stated  to  her, — it's  the  best  evidence,— 
that  I  would  ask  for  a  judgment  against  her.    Q.  Asa 
matter  of  fact,  there  was  nothing  on  the  face  of  the 
petition  to  show  that  there  was  any  liability  on  her 
part?    A.  Petition  is  the  best  evidence.     Q.  I  would 
like  to  have  you  answer  the  question.    Is  there  any 
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would  be  liable  to  any  judgment?  A.  The  petition  is 
the  best  evidence.  Let  me  have  the  petition,  and  I 
will  read  it.  (Witness  is  handed  petition).  Q.  Go  on. 
I  want  you  to  state  what  there  is  in  the  petition  that 
shows  any  liability  on  her  part.  A.  Nothing  more 
than  the  statements  there  made.  Q.  Then  you  didn't 
understand,  at  the  time  you  drew  the  petition, 
that  she  had  made  a  contract,  or  in  any  way  made 
herself  personally  liable?  A.  I  didn't  investigate  the 
matter.  If  the  land  was  in  her  name  I  wanted  a 
personal  judgment  against  her.  Q.  If  the  land 
wasn't  in  her  namie,  then  what?  A.  i  wanted  it  any- 
how. Q.  Whether  she  was  liable,  or  not?  A.  I  had 
served  her  with  a  notice  that  I  was  going  to  ask  for 
it,  and  that  is  why  I  wanted  it."    From  this 

8  examination,  it  will  be  seen  that  the  decree 
embracing     the    provisions    for    a    personal 

judgment  was  prepared  by  counsel;  that  he  knew  that 
the  petition  contained  no  allegation  authorizing  a 
personal  judgment  against  Celia  Larson,  yet  he  per- 
sisted in  obtaining  such  a  judgment.  Not  having 
reason  to  believe,  from  the  allegations  of  the  petition, 
that  any  personal  judgment  could  be  entered  against 
her,  she  was  not  negligent  in  not  defending  against 
relief  which  could  not  be  legally  given  under  the 

9  statements  of  the  petition.    She  did  not  learn 
of  the  rendition  of  this  judgment  until  long 

after  the  time  to  avail  herself  of  the  remedy  provided 
by  statute  had  passed.  She  then  instituted  this 
action  to  cancel  the  judgment. 

We  have  not  considered  the  question  as  to 
whether  or  not  defendants  herein  or  their  counsel 
made  statements  to  the  plaintiff  herein  which  were 
calculated  to  prevent  her  from  making  defense  to  the 
mechanic's  lien  suit.  It  is  due  counsel  to  say  that, 
after  a  re-examination  of  the  record,  in  the  light  of 
further  arguments,  we  reach  the  conclusion  that  the 
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statements  and  representations  made  by  defendants 
herein,  or  their  counsel,  to  Celia  Larson,  if  any, 
related  to  another  case,  which  was  tried  months  after 
the  mechanic's  lien  suit.  It  seems  to  us,  however, 
that  the  act  of  counsel  in  procuring  this  personal 
judgment  against  Celia  Larson,  when  there  was  no 
foundation  therefor  in  the  petition,  was  such  a  fraud 
in  law  as  should  warrant  the  relief  asked  in  this 
action,  and  that  the  decree  of  the  district  court  was 
right. — ^AFwaiCBD. 


loo   ISII 
f)W)0Ol[ 

William  Ballxngeb  and  A.  J.  Mathias,  Executors,  v.  |im»  121 
Edwin  H.  Connablb,  Appellant.  ' 

C«iistniftloB  of  Wilh    adtanoements.    A  father,  after  deyisiiig  to 
bis  thiee  sons  equally,  the  residue  of  his  estate,  proyided  that,  for 
1    purposes  of  distribution,  the  principal  of  all  advanoements,  with- 
out interest,  should  be  considered  as  part  of  the  residue  of  the 
estate,  in  their  hands,  respectively,  and  that,  in  case  of  convey- 
8   ances,  the  consideration  named  therein,  or,  if  no  consideration 
was  named,  the  actual  cash  value  at  the  time  of  distribution, 
should  be  treated  as  the  amount  of  the  advancement.    The  father, 
3  several  years  prior  to  his  death,  purchased  for  one  of  his  sons  a 
fann,  and  put  him  in  possession,  but  retained  title  thereto  in  him* 
self.    This  farm  was  allotted  to  the  son  in  possession,  by  the  exe- 
cutors.  Held,  that  the  actual  cash  value  of  the  farm  at  the  time 
of  distribution  should  include  the  value  of  improvements  made 
thereon  by  the  son  while  in  possession,  by  his  own  labor  and  by 
the  expenditure  of  money  charged  against  him  in  the  settlement 
&8  advanoements;  and  that  such  advancements,  made  by  the  con- 
veyance of  land,  should  be  diminished,  on  distribution,  by  deduct- 
iiig  said  improvements;  it  not  appearing  that  the  father  intended 
^e  value  of  the  improvements  to  be  credits  against  the  advanoe- 
ments. 

P^BflOKAL  TB ANSAcrnoNS  WITH  DECEDENT.    Under  Code,  section  8689, 
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Appeal  from  Lee  District  Court. — Hon.  A.  J,  MoCBABYy 

Judge. 

Thursday,  Dbobmbeb  10, 1896. 

This  is  an  appeal  from  an  order  of  the  district 
court  approving  and  confirming  a  report  made  by  the 
plaintiffs  as  executors  of  the  last  will  and  testament 
of  A.  L.  Connable,  deceased.  The  order  of  the  court 
was  excepted  to  by  Edwin  H.  Connable,  one  of  the 
devisees  named  in  the  will,  and  he  appeals. — Affirmed. 

James  H.  Anderson  for  appellant, 

James  C.  Davis  for  appellees. 

RoTHRooK,  C.  J. — I.  Albert  L.  Connable,  the  tes- 
tator, died  in  the  month  of  April,  1894.  He  left  three 
sons  surviving  him,  named  Albert  E.  Connable,  How- 
ard L.  Connable,  and  the  appellant,  E.  H.  Connable. 
On  the  thirty-first  day  of  December,  1887,  he  executed 
his  will,  by  which  he  bequeathed  all  of  his  property 
to  his  said  sons;  each  one  to  have  one-third  of  his 

estate  after  taking  an  account  of  certain 
1         advancements  made  by  him  to  them.    That 

part  of  the  will  necessary  to  be  considered  in 
determining  this  appeal  is  as  follows:  "I  desire  that 
my  estate  shall  be  considered  as  including  all  advance- 
ments which  I  have  heretofore  made  to  each  of  my 
three  sons,  for  the  purpose  of  division,  and  that  the 
principal  amount  advanced  by  me  to  each,  without  any 
interest  thereon,  be  considered  as  part  of  my  estate 
in  their  hands,  respectively,  whether  the  same  be 
evidenced  by  note,  book  account  by  me,  receipt  or 
conveyance  of  real  estate, — the  consideration  named 
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8am  is  named,  the  actual  cash  value  of  same  at  the 
time  of  division  of  the  estate  shall  be  considered  its 
value.    I  recommend  that  my  executors  take  into 
their  counsels,  in  disposing  of  my  estate,  my  friend 
Charles,  P.  Birge,  who  is  cognizant  of  most  of  my 
business,  and  that  they  pay  him  fairly  for  any  service 
he  may  render  them  in  the  settlement  of  the  estate. 
*    *    *    I  desire  the  contract  between  myself  and 
Charles  P.  Birge  be  carried  out  by  my  executors  as 
the  same  is  made,  and  that  a  reasonable  time  be 
allowed  to  close  up  the  matters  which  we  have  in 
connection  together.    After  my  debts  are  paid,  and 
expenses  of  settlement  of  the  estate  and  any  bequest 
which  I  may  make  by  codicil  hereto  are  provided  for, 
it  is  my  desire  that  all  my  estate  be  divided  equally, 
share   and    share   alike,    between    my   three   sons, 
Albert     E.    Connable,    Howard    L.    Connable,    and 
Edwin  H.  Connable.    The  property  may  be  divided 
in  kind,  the  executors  making  such  division  and  desig- 
nating the  part  to  each,  having  regard  to  the  prefer- 
ences or  wishes  of  each,  so  as  to  give  to  each  an  equal 
share  therein,  making  transfers  of  personal  assets  and 
conveyances  of  real  estate,  for  which  purpose  the  title 
to  the  real  estate  is  hereby  conferred  to  them  of  all  the 
real  estate  of  which  I  may  die  seized,  their  decision  to 
be  final."    It  is  further  provided  in  the  will  that  the 
division  of  the  property  shall  be  made  "with  as  little  * 
trouble  as  possible."    And,  as  showing  the  confidence 
reposed  in  the  executors  by  the  testator,  a  codicil  to 
the  will  is  in  these  words:     "I  further  will  and  direct 
that  should  my  estate  be  put  to  any  expense  by  any  of 
the  beneficiaries  under  this  will  contesting  this  will, 
that  the  amount  of  such  expense,  including  attorney's 
fees  which  are  rendered  necessary  to  be  paid  by  my 
executors  in  defending  against  such  contests  or  suits, 
and  that  any  expense  which  may  be  made  to  the  estate 
in  contesting  any  decision  of  my  executors  in  making 


Digitized  by 


;  Google 


194  BALLiKaBB  V.  CoKKABLi.  [100  lowa 

division  of  my  estate,  in  their  discretion,  shall  be 
chargeable  alone  to  the  share  given  by  the  foregoing 
will  to  such  devisees  or  beneficiary,  and  to  such  extent 
the  devise  to  such  beneficiary  is  charged  hereby."  A 
second  codicil  to  the  will  is  as  follows:  "This  codicil, 
made  by  me,  Albert  L.  Connable,  to  my  last  will  and 
testament,  as  appears  by  the  foregoing  pages,  for  the 
purpose  of  adding  to  the  provisions  of  said  will  the 
following  bequest:  I  desire  to  set  apart,  in  the  hands 
of  my  said  executors,  to  be  charged  to  the  share  in  the 
said  will  given  to  my  son,  Edwin  H.  Connable,  fifty  (50) 
shares  of  the  capital  stock  of  the  Keokuk  Savings 
Bank  (shares  $100  each),  for  the  benefit  of  my  said 
son  Edwin  H.  Connable,  and  to  the  heirs  of  his  body. 
I  direct  my  said  executors  to  collect  and  pay  to 
my  said  son  during  his  life-time  the  dividends  on 
the  said  stock  as  same  may  be  declared  after  my  death, 
same  to  be  paid  each  time  into  his  own  hand,  and 
no  alienation  or  transfer  of  same  shall  be  valid, 
whether  said  transfer,  or  alienation,  be  voluntary,  or 
involuntary,  on  his  part.  And  no  anticipation  in  any 
manner  of  the  receipt  of  such  dividends  shall  be  valid 
or  binding,  but  same  shall  be  paid  to  him  personally, 
notwithstanding  any  attempt  by  him  to  transfer  same. 
Should  it  be  necessary  at  any  time  to  change  the 
investment,  by  reason  of  termination  of  the  bank,  or 
any  other  reason,  my  said  executors  shall  re-invest 
the  proceeds  of  said  bank  stock  in  some  other  inter- 
est or  income  bearing  securities,  which  shall  be  held 
by  my  executors  in  the  same  manner  as  such  bank 
stock  during  the  life  of  my  said  son,  Edwin  H.  Conna- 
ble, remainder  over  to  the  heirs  of  his  body,  or,  in  case 
he  shall  have  none,  it  shall  become  part  of  my  estate, 
to  be  distributed  as  aforesaid."    The  will  was  duly 
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took  an  accoant  of  the  advancements,  and  made  a 
division  of  part  of  the  property,  and  filed  their  report 
of  the  division  made.    This  report  is  too  voluminous 
to  incorporate  into  an  opinion.     It  is  suflScient  to 
state  generally  that,  in  making  a  division  of  the  estate, 
the  son  named  Albert  E.  Connable  was  found  to  have 
had  advancements  amounting  to  several  thousand  dol- 
lars, and  he  had  received  conveyances  of  land,  includ- 
ing what  was  denominated  as  his  "Home  Farm,"  of 
two  hundred  and  sixty-eight  acres,  in  Hancock  county, 
HI.    This  farm  was  appraised  by  the  executors  at  the 
sum   of   seventeen    thousand   five  hundred  dollars. 
Some  bank  stock  was  also  set  apart  to  him,  so  that 
the  total  value  of  property  set  apart  to  him  amounted 
to  twenty-eight  thousand  six  hundred  and  fifty-six 
dollars.   The  advancement  and  division  made  to  How- 
ard L.  Connable  amounted  to  nineteen  thousand  three 
hundred  and  sixteen  dollars.     The  following  is   a 
statement  of  the  advancements  made  to  Edwin  H* 
Connable,  the  appellant  herein: 

TO  EDWIN   H.  OONNABUB. 

By  book  account $  7,844  96 

By  notes,  Exhibits  9,  10,  11, 12,  13  and  14. .  3,018  02 

By  fifty  skares  Keokuk  Savings  Bank  stock.  7,500  00 
By  E.  hf.  L.  6,  B.  65,  Keokuk,  Iowa,  Exhibit 

15 9,000  00 

By  578  acres  land  in  Clark  county.  Mo., 

Exhibit  16 25,000  00 

Total  advancements  to  Edwin  H.  Con- 
nable  $51,862  98 

These  several  sums  are  named  in  tho  renort  as 
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his  death.  The  title  of  the  farm  of  five  hundred  and 
seventy-eight  acres,  awarded  to  Edwin  H.  Connable, 
was  held  by  the  testator  at  the  time  of  his  death.  It 
was  purchased  by  the  father  for  his  son  Edwin  some 
twenty  years  before  the  death  of  the  father,  and  was 
taken  possession  of  by  Edwin  soon  after  the  purchase, 
and  he  has  made  that  farm  his  home  since  it  was 
bought  by  his  father.  The  will  and  the  evidence  show 
that  the  testator  did  not  have  confidence  in  the  busi- 
ness management  of  this  son.  There  is  evidence  in 
the  case  which  shows  that  the  father  would  not  con- 
vey the  farm  to  his  son  because  of  his  dissipated  habits 
and  his  mismanagement  of  the  farm. 

II.  No  objection  was  made  to  the  report  of  the 
executors  by  any  of  the  sons  excepting  Edwin.  His 
exceptions  were  to  the  effect  that  the  Missouri  farm 
was  greatly  overvalued  by  the  executors,  and  that  he 
had  placed  large  and  valuable  improvements  upon  the 

land  with  his  labor  and  with  the  money  which 
2         his   father   advanced  to  him.    He  stated  his 

exceptions  to  the  report,  so  far  as  it  fixed  the 
value  of  the  farm,  as  follows:  "That  this  respondent, 
with  the  money  which  the  executors  have  charged 
to  him,  evidenced  by  book  accounts  and  notes,  and 
with  his  own  labor  and  earnings,  has  placed  upon  said 
farm  improvements  and  betterments,  by  placing  same 
in  cultivation,  ditching  the  low  lands,  so  as  to  drain 
the  same,  and  erection  of  fences  and  growing  hedges, 
by  erecting  buildings,  sheds,  bams,  waterworks,  black- 
smith shops,  stables,  cattle  pens,  scales,  and  other 
inprovemente,  over  and  above  his  work  on  the  stone 
house  and  large  barn  as  aforesaid,  he  has  placed 
improvements  upon  said  land  to  the  value  of  about 
eleven  thousand  dollars  ($11,000),  as  more  fully  appears 
by  Exhibit  A,  hereto  attached  and  made  part  hereof; 
and  that  said  land,  in  consequence  of  said  improve- 
ments so  made  and  erected  thereon  by  this  respondent, 


Digitized  by 


Google 


Dec  1896]  Ballinoeb  y.  Connablb.  127 

has  been  eshanced  in  value  from  the  amount  which 
was  paid  for  the  same  by  Albert  L.  Connable 
from  the  sum  of  ten  thousand  six  hundred  dollars 
($10,600),  its  cost  to  Albert  L.  Connable,  Jiis  father, 
to  the  value  the  same  now  is,  about  seventeen 
thousand  five  hundred  dollars, — ^there  having  been 
no  material  increase  in  the  value  of  lands  in 
that  neighborhood  aside  from  improvements;  and 
that  the  difference  in  its  value  now,  and  when 
the  same  was  purchased  by  his  father,  is  due 
solely  and  alone  to  his  own  labor  and  expenditures 
which  he  himself  has  made  from  the  advances  so 
made  to  him  by  Albert  L.  Connable,  and  his  own 
labor  and  results  of  the  use  of  the  farm;  that  substan- 
tially all  of  the  improvements  of  the  farm,  outside  of  the 
amount  paid  by  his  father,  for  the  erection  of  the  house 
and  large  bam,  were  made  by  him,  and  it  is  unfair  and 
improper  that  he  should  be  charged  with  the  advances 
80  made  to  him  by  his  father,  and  then  again  for  the 
improvement  to  the  land  made  with  the  proceeds  of 
such  advances."  There  were  a  number  of  witnesses 
examined  as  to  the  value  of  the  farm.  The  district 
court  determined,  in  effect,  that  twenty-five  thousand 
dollars  was  not  an  over- valuation.  We  will  not  set 
out  the  testimony  of  the  witnesses.  We  have  care- 
fully examined  that  question  and  we  think  the  valua- 
tion was  sustained  by  a  fair  preponderance  of  the 
evidence.  It  is  true  that  a  number  of  witnesses 
testified  that  the  farm  was  not  worth  twenty-five 
thousand  dollars;  but,  when  cross-examined  in  refer- 
once  to  sales  of  other  lands  in  the  neighborhood,  and 
when  considered  in  connection  with  the  testimony  of 
other  witnesses,  to  the  effect  that  the  valuation  of 
the  executors  was  fair  and  reasonable,  that  question 
ought  to  be  regi  rded  as  rightly  decided  by  the  district 
court.  It  is  proper  to  say,  in  this  connection,  that  it 
does  not  appear  that  appellant,  at  any  time  during 
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the  life  of  his  father,  or  afterwards,  accounted  in  any 
way  for  the  use  and  occupation  of  the  farm;  and  the 
executors  made  no  charge  against  him  for  rent, 
except  that,  in  estimating  the  value  of  the  farm,  they 
took  into  consideration  the  rental  value  from  the 
time  of  the  death  of  the  testator  until  the  filing  of  the 
report. 

in.  The  principal  question  in  the  case  arises* 
upon  the  right  of  the  appellant  to  reduce  the  charge 
against  him  for  the  value  of  the  farm,  by  deducting 
therefrom  certain  labor  performed  and  expenditures 

made,  which  he  alleges  were  due  to  him  from 
8         his  father  for  improvements  upon  the  farm. 

There  is  nothing  in  this  whole  record  which  in 
the  least  degree  tends  to  show  that  the  testator  sup- 
posed that  any  of  his  sons  had  any  claim  upon  him 
upon  any  account  whatever.  On  the  contrary,  it 
appears  that  he  held  promissory  notes,  given  to  him 
by  the  appellant,  in  the  sum  of  about  three  thousand 
dollars,  and  his  book  account  against  him  amounted  to 
more  than  seven  thousand  dollars.  The  will,  by  its 
express  terms,  directs  that  the  estate  devised  shall  be 
considered  as  including  all  of  the  advancements,  with- 
out interest  thereon,  whether  evidenced  by  note,  book 
account,  receipt,  or  conveyance  of  real  estate.  It  is  a 
most  pertinent  inquiry,  whether  the  very  language  of 
the  will  does  not  exclude  all  claims  of  the  devisees 
against  their  father,  founded  upon  improvements 
made  on  the  farms  on  which  they  lived,  and  of  which 
no  account  was  taken  by  the  father  during  his  life, 
either  by  mention  in  his  will,  or  by  credit  upon  his 
books  of  account,  or  by  recognition  in  any  other  way. 
It  may  be  that  such  a  claim  might  be  interposed  and 
sustained  if  founded  upon  some  legal  obligation  of  the 
father  to  pay  his  sons  for  improvements  on  the  farms 
which,  it  is  conceded,  he  purchased  for  them. 
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"       —       

IV.  Appellant,  on  the  hearing  of  his  exceptions 
to  the  report  of  the  executors,  introduced  himself  as 
a  witness;  and  he  was  asked  the  following  questions 
by  his  counsel:  "Who  made  the  improvements  on  the 
land?*'  and  "State  to  the  court  who  paid  Mr.  Lowrie 
for  the  wind-mill  and  water  works  that  he  put  on 
the  place."  Objections  to  these  questions  were  sus- 
tained, on  the  ground  that  they  tended  to  prove  a 
personal  transaction  between  the  witness  and 
4  his  father.  It  was  then  proposed  by  counsel  to 
prove  by  the  testimony  of  appellant  that  he  put 
these  improvements  on  the  farm  and  paid  for  them 
himself.  An  objection  to  the  proposed  testimony  was 
sustained.  Appellant  excepted  to  these  rulings  of  the 
court,  and  it  is  claimed  in  argument  that  they  were 
erroneous.  It  is  provided  by  section  3639  of  the  Code 
that  "no  party  to  any  action  or  proceeding  *  *  ♦ 
shall  be  examined  as  a  witness  in  regard  to  any  per- 
sonal transaction  or  communication  between  such 
witnesses  and  a  person  at  the  commencement  of  such 
examination,  deceased,  insane  or  lunatic,  against  the 
executor,  administrator,  heir  at  law,  next  of  kin, 
assignee  or  guardian  of  such  insane  person  or  lunatic. 
♦  ♦  *"  The  hearing  of  the  exceptions  to  the  report 
of  the  executors  was  not  the  trial  of  an  issue  in  an 
action  in  which  the  parties  are  named  as  plaintiffs 
and  defendants.  It  was  a  proceeding  in  probate,  where 
the  party  excepting  to  the  report  claimed  rights  adverse 
to  the  other  devisees  under  the  will.  The  statute 
being  applicable  to  any  legal  proceeding  which  is 
adversary  in  its  character,  it  applies  to  such  a  contro- 
versy as  this.  See  Neas  v.  Neas,  61  Iowa,  641  (17  N.  W. 
Rep.  80).  It  is  well  to  consider  what  the  question 
propounded  to  the  appellant,  and  the  testimony  which 
it  was  proposed  he  should  give,  tended  to  prove.  His 
previous  examination  as  a  witness,  and  his  exceptions 
to  the  report  show  that  he  intended  to  testify  that  he 
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made  and  paid  for  the  improvements  for  which  he 
claims  a  credit  in  making  up  his  share  of  the  estate. 
As  we  have  said,  he  is  in  precisely  the  same  position 
as  though  he  was  making  a  claim  against  the  estate 
for  the  improvements.  If  he  had  no  legal  claim 
against  his  father  for  them,  he  has  no  right  to  main- 
tain them  against  his  estate.  The  section  of  the  stat- 
ute above  cited  has  many  times  been  considered  by 
this  court.  In  Peck  v.  McKean,  45  Iowa,  18,  it  was 
held  that,  in  a  claim  for  personal  services  rendered  to 
a  person  who  afterwards  died,  the  claimant  was  not  a 
competent  witness  to  show  the  work  performed  by 
the  plaintiff  for  the  deceased.  It  was  said  in  that 
case  that  "the  performance  of  labor  by  plaintiff,  assent 
thereto,  or  other  facts  which  would  raise  an  implied 
promise  of  deceased  to  pay  for  it,  would  amount  to  a 
personal  transaction  between  them."  The  cited  case 
has  been  repeatedly  followed  and  approved  by  this 
court.  In  Herring  v.  Herring^s  Estate,  94  Iowa,  56  (62 
N.  W.  Rep.  666),  it  was  held  that  it  was  error  to  allow 
a  plaintiff  seeking  to  establish  a  claim  against  an 
estate  for  services  performed  with  the  knowledge  and 
consent  of  the  deceased  to  testify  that  he  performed 
the  services  and  paid  out  money  for  improvements  on 
real  estate.  It  is  said,  in  the  last-cited  case,  that  to 
permit  such  evidence  to  be  introduced  "is  in  direct 
conflict  with  the  cases  of  Peck  v.  McKean,  supra.,  and 
with  Wilson  v.  Wilson,  52  Towa,  44  (2  N.  W.  Rep.  615)." 
It  is  needless  to  cite  other  cases  in  which  the  same 
rule  is  followed.  An  examination  of  them  will  show 
that  this  court  has  uniformly  held  that  a  party  in  a 
controversy  against  the  estate  of  a  deceased  person  is 
not  a  competent  witness  to  testify  to  any  fact  which 
tends  to  establish  an  express  or  implied  contract 
between  himself  and  the  deceased. 

V.    It  ought  to  be  stated  here  that,  after  the  appeal 
was  taken,  and  after  the  case  was  argued,  Albert  E. 
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Connable,  to  whom  was  awarded  the  sum  of  twenty- 
eight  thoasand  six  hundred  and  fifty-six  dollars,  filed 
an  aflBdavit  in  the  oflBce  of  the  clerk  of  this  court,  in 
which  he  stated  he  would  have  been  better  satisfied  if 
the  value  of  the  farm  had  been  fixed  at  sixteen  thou- 
sand dollars,  and  that  the  charge  of  twenty-five  thou- 
sand dollars  is  some  nine  thousand  dollars  more  than 
it  should  have  been.  If  Howard  L.  Connable,  the 
other  son,  had  joined  in  this  request,  the  concession 
would  have  been  acted  on,  and  the  award  modified  to 
that  extent;  but,  in  the  absence  of  such  consent,  we 
must  sustain  the  report,  as  we  believe  it  is  supported 
by  a  fair  preponderance  of  the  evidence.  The  case 
demands  no  further  consideration,  and  the  order 
approving  the  report  of  the  executors  is  affiembd. 


P.  C.  Dunham,  et  al.^  v.  Obvis  Pox,  et  al.,  Appellatits. 

Ill  iBej 
Certiorari:     trustees:     Highway n.     The  proceedings  of  township    j^~  jj,| 
2    trustees,  under  Acts  Twentieth  General  Assembly,  chapter  200,    148    42a 
section  4,  authorizing  a  consolidation  of  all  the  road  districts  in  a 
township  into  one  highway  district  on  proper  petition  therefor, 
are  judicial  in  their  nature,  and,  therefore,  subject  to  review  on 
certiorari,  under  Code,  section   8216,  when    the  trustees  have 
exceeded  their  jurisdiction. 

Setting  Aside  Illegal  Highway  Order:    aotion  bt  taxpayer.    A  tax- 

1    payer  may  maintain  proceedings  to  set  aside  an  illegal  order  of 

the  township  trustees,  consolidating  all  the  road  districts  in  the 

township,  although  he  would  not  be  prejudiced  by  a  legal  consol- 

dation. 

Petltioii  and  Remonstrance:  wfthdrawal  by  remonstbancb.  A 
signer  of  the  petition  required  by  Acts  Twentieth  General  Assem- 
bly, chapter  260,  section  4,  relating  to  the  consolidation  of  road 
8  districts  of  a  township  on  petition  of  a  majority  of  the  voters,  may 
withdraw  his  name  therefrom  any  time  before  action  is  tatcen; 
and  the  signing  of  a  remonstrance  to  such  consolidation,  by  one 
who  had  previously  signed  the  petition,  operates  to  withdraw  his 
signature  from  the  petition,  where  the  remonstrance  la  presented 
btfore  action  is  taken. 
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Appeal  from  Crawford  District  Court. — Hon.  Z.  A. 
Chuech,  Judge. 

Thursday,  December  10,  1896. 

Certiorari  to  the  defendants,  as  members  of  the 
board  of  trustees  of  Boyer  township  in  said  county,  to 
test  the  legality  of  the  proceedings  of  the  board  in  the 
consolidation  of  the  roads  of  the  township.  Judg- 
ment for  plaintiffs,  and  the  defendants  appealed. — 
Affirmed. 

Mackenzie  &  Dewey  and  Phillips  dk  Barrett  for 
appellants. 

J.  P.  Conner  for  appellees. 

Granger,  J. — ^I.  The  cause  was  submitted  on  an 
agreed  statement  of  facts,  from  which  it  appears  that 
the  defendants  are  the  trustees  of  Boyer  township; 
that  a  petition  was  presented  to  the  board  to  consoli- 
date the  road  districts  of  the  township  into  one 
highway  district;  that  the  names  on  the  petition  rep- 
resented a  majority  of  the  voters  of  the  township; 
that  a  remonstrance  was  also  presented  with  the  peti- 
tion, on  which  were  names  appearing  on  the  petition; 
that,  deducting  from  the  names  on  the  petition  those 
appearing  on  both  the  petition  and  the  remonstrance, 
the  remainder  would  not  be  a  majority  of  the  voters 
of  the  township:    that  the   board  disreerarded   the 
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In  addition  to  the  above,  it  is  admitted  that  the 
plaintiffs,  three  in  number,  are  legal  voters  and 
1  taxpayers  in  Boyer  tov^nship.    As  the  order  of 

consolidation  affects  every  road  district  in  the 
township,  it  must  affect  their  interests.    It  is  true  that 
it  does  not  appear  that  a  legal  consolidation  v^ould  be 
to  their  prejudice  or  injury.    The  objection  made  to 
the  consolidation  is  not  that  it  vdll  result  to  the  pre- 
judice or  injury  of  any  persons  because  of  inexpedi- 
ency, but  because  it  is  unlawful.    It  hardly  needs 
ai^ument  to  show  that  the  change  in  the  road  dis- 
tricts, contemplated  by  the  order,  if  put  into  effect, 
will  be  to  the  prejudice  of  any  taxpayer  if  the  order  is 
vdid,  for  the  effect  is  to  abandon  the  present  districts 
as  to  oflBcers,  and  all  the  details  of  their  operations, 
and  put  in  operation  a  system  not  authorized,  and 
hence  one  likely  to  be  set  aside  at  any  time.    It  would 
seem  that  any  citizen  and  taxpayer  could  protect  himself 
against  such  contingencies.    In  Van  Wagenen  v.  Super- 
visors,  74  Iowa,  716  (39  N.  W.  Kep.  105),  the  question 
of  a  right  of  a  taxpayer  to  maintain  the  suit  was  not 
expressly  decided,  because  not  raised;  but  a  suit  was 
80  prosecuted  by  a  taxpayer  under  circumstances  as 
open  to  question  as  this.    In  Collins  v.  Davis,  57  Iowa, 
256  (10  N.  W.  Kep.  643),  a  certiorari  proceeding,  the 
question  of  the  interest  essential  to  maintain  such 
suit  is  discussed,  and  kindred  cases  are  cited  and  con- 
.  sidered;  and  the  rule  of  thtfcase  clearly  justifies  the 
right  of  these  plaintiffs  to  maintain  this  action.    Such 
a  right  has  full  support  in  reason. 

in.    The  statute  permits  the  writ  to  issue  in  all 
cases  where  an  inferior  tribunal,  board,  or  oflScer  exer- 
cising judicial  functions  is  alleged  to  have  exceeded 
its  proper  jurisdiction,  or  is  otherwise  acting 
2        illegally.    It  is  urged  that  the  board  of  trustees 
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it  was  acting  is  section  4,  chapter  200,  Acts  Twentieth 
General  Assembly,  as  follows:  "The  board  of  town- 
ship trustees  may,  at  their  regular  meeting  in  April, 
1884,  or  at  any  regular  meeting  thereafter,  on  petition 
of  the  majority  of  the  voters  of  said  township,  consol- 
idate the  several  road  districts  in  the  township  into 
one  highway  district;  provided,  however,  that  nothing 
herein  contained  shall  be  construed  to  prevent  the 
trustees  from  again  sub-dividing  the  township  into 
sub-districts  and  returning  to  the  present  plan  of  road 
work,  at  any  regular  April  meeting,  after  two  years' 
trial  of  the  plan  provided  by  this  act."  It  will  be  seen 
that  the  statute  is  not  mandatory,  but  permissive  only. 
It  devolves  on  the  board  a  discretionary  duty  after 
jurisdiction  once  attaches.  The  board  is  to  consider 
the  needs  of  the  township,  and  grant  or  refuse  the 
prayer  of  the  petition.  Such  an  act  is  so  far  judicial 
as  to  come  within  the  provisions  of  the  Code  author- 
izing ceriiorari  proceedings.  It  makes  no  difference 
that  a  civil  township  is  not  a  municipal  corporation, 
and  only  a  sub-division  of  a  county.  The  trustees  are 
no  less  a  board,  with  duties  both  ministerial  and  judi- 
cial, and  subject,  when  of  the  latter  kind,  to  review 
and  correction.  The  law  permits  the  writ  to  issue 
"where  an  inferior  tribunal, board, or  oflBcer  exercising 
judicial  functions  is  alleged  to  have  exceeded  its  proper 
jurisdiction."  Code,  section  3216.  The  act,  and  the 
section  in  question,  denominates  the  trustees  "the 
board  of  township  trustees,"  so  that  it  comes  within 
the  letter  of  the  law. 

IV.  There  is  a  claim  that  the  board  had  no  author- 
ity to  consider  the  remonstrance,  but  should  have  taken 
the  petition  as  presented.  Reference  is  made  to  some 
provisions  of  our  law,  wherein  the  right  to  remonstrate 
i  ^  granted  in  express  terms,  and  it  is  argued  that,  where 
no  such  right  is  granted,  it  does  not  exist.  There  is 
a  provision  in  the  law  as  to  petitioning  boards  of 
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supervisors  for  the  re-location  of  county  seats,  that 
remonstrances  may  be  also  filed,  and  defining  by  whom 
they  may  be  signed.  Nothing  in  the  language  grant- 
ing such  a  right  justifies  the  inference  that  it  was 
intended  thereby  to  deny  that  right  in  matters  discon- 
nected from  the  subject  in  which  the  right  is  given, 
if  it  otherwise  existed.  It  does  not  seem  to  be  the 
purpose  of  the  act,  under  which  the  board  proceeded, 
to  permit  a  consolidation,  except  a  majority  of  the 
voters  desire  it,  and  express  their  desire  in  the  man- 
ner designated.  The  petition  presented  was  signed  by 
eighty-nine  voters,  of  which  forty  signed  the  remon- 
strance, thereby  indicating  that  they  had  changed 

their  minds,  and  did  not  desire  the  oonsolida- 
3         tion.    We  think  that,  before  action,  petitioners 

had  the  right  to,  by  remonstrance,  express  to 
the  board  the  fact  that  they  did  not  desire  to  ho 
regarded  as  petitioners.  This  conclusion  is  sustained 
by  the  following  authorities:  State  v.  Board  of  Super- 
visors of  Polk  County  (Wis.)  (60  N.W.Rep.266);  Slinff- 
erland  v.  Norton  (Minn.)  (61  N.  W.  Rep.  322);  Black  v. 
Campbell,  112  Ind.  122  (13  N.  E.  Rep.  409);  State 
V.  Eggleston,  34  Kan.  714  (10  Pac.  Rep.  3);  Hays  v.Jones^ 
27  Ohio  St.  218;  Dutten  v.  Village  of  Hanover,  42 
Ohio  St.  215;  State  v.  Commissioners  Nemaha  County 
(Neb.)  (4  N.  W.  Rep.  373).  These  cases  all  sanc- 
tion the  right  of  a  petitioner  to  withdraw  his  name 
from  the  petition,  and  in  some  the  right  is  authorized, 
in  terms,  by  remonstrance.  In  none  is  there  an  inti- 
mation that  it  could  not  be  done  in  that  way.  In 
some  of  the  cases  it  was  done  in  other  ways,  and  the 
right  sustained.  It  is  hardly  to  be  questioned  that  the 
signing  of  a  remonstrance  after  signing  a  petition 
would  have  the  effect  of  a  withdrawal  in  the  absence 
of  explanation.  It  is  to  be  understood  that  the  remon- 
strance came  with  the  petition  to  the  board  of  trustees, 
so  that  it  became  operative  in  determining  the  question 
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c- 


of  jurisdiction.  Had  the  trustees  obtained  junsdi 
tion  before  the  remonstrance  was  presented,  the  case 
would  come  within  the  rule  of  Seibert  v.  LovelK 
92  Iowa,  507  (61  N.  W.  Rep.  197),  and  the  remonstrance 
could  only  be  considered  on  the  merits  of  the  applica- 
tion. With  our  conclusion  as  to  the  law,  under  the 
facts  as  agreed,  the  board  of  trustees  was  without 
jurisdiction,  and  its  act  was  void. — ^Affibmsd. 


100    1361 
jI03    559 

iioo~36        Robinson  ft  Company,  Appellants,  v.  D.  J.  Bsbeby  & 
}i  gg|  Martin,  et  al. 

Warniiity:    waiter.    A  provision  in  a  contract  for  the  sale  of  goods, 
1    containing  a  warranty  to  the  effect  that  the  warranty  shaU  not 

3  take  effect  unless  the  goods  are  settled  for  on  their  deliyery,  is 
yalid,  and,  unless  waived,  is  a  sufficient  answer  to  an  alleged 
breach  of  warranty. 

Corporations:    powbb  of  agbnt  to  modify  contract:    dmtrati 

4  provision  against  modiflcation  Notwithstanding  a  provision  in  a 
contract  between  a  corporation  and  a  private  party,  that  no  agent 
shall  have  power  to  waive  or  modify  the  contract,  an  agent  having 
authority  to  do  so,  may  validly  waive  compliance  with  any  of  its 
conditions 

Pleading:    ultimate  facts     A  pleader  may  state  ultimate  facts, 
7    and  is  not  required  to  state  the  evidentiary  facts  from  which  the 
ultimate  facts  follow,  hence  he  need  not  so  state  his  facts  as  that 
they  would  be  unobjectionable,  were  they  propounded  to  wit- 
nesses, as  questions 

Sams.    An  answer  alleging,  as  a  breach  of  warranty,  that  the  machine, 
7    '^with  proper  management,  would  not  and  oould  not  and  did  not 
do  as  much,  or  as  good  work,  as  other  machines  of  similar  size  for 
the  same  purpose,"  is  not  bad,  as  alleging  legal  conclusions 

Submitting  Pleadings  as  Part  of  Charge.  While  pleadings,  which  are 
0  couched  in  un technical  language,  may  be  given  to  the  jury  to 
enable  them  to  understand  the  issues  involved,  such  issues  should 
be  presented  in  the  language  of  the  court,  where  the  langruage 
used  in  the  pleadings  is  technical  and  is  not  such  as  a  jury  will  be 
likely  to  understand  clearly. 

Sams.    Where  a  cause  of  action  is  presented  in  two  counts,  it  la  not 
9    error  to  submit  the  cause  to  the  jury,  to  find  independently  on  each 
count. 
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^^neral  Yerdiet''  Defined*     Separate  findings  upon  each  of  two 
6    issues  presenting  separate  causes  of  action  are  general  \  erdicts, 
and  unobjectionable. 

(Mbred  Infttmelion:    waiyeb  bt.    That  an  offered  instruction  which 
is  denied  deals  with  the  right  to  certain  relief  as  being  due,  as 
8    matter  of  law,  does  not  waive  the  privilege  of  having  the  right  to 
such  relief  submitted,  as  a  question  of  fact. 

Apj^eal  from  Johnson  District   Court.  —  Hon.  M.  J. 
Wade,  Judge. 

Thxtesday,  Deobmbbb  10,  1896. 

On  the  fifth  day  of  May,  1893,  the  defendant  firm 
made  a  written  order  to  the  plaintiff  company  for  a 
thresher,  self-feeder,  and  band  cutter,  and  a  Perfection 
weigher,  at  the  agreed  price  of  eight  hundred  and 
twenty-five  dollars,  for  which  the  plaintiff  was  to 
receive  in  exchange  another  thresher,  stacker,  weigher, 
and  sieve;  the  property  so  taken  in  exchange  being 
valued  at  three  hundred  and  seventy-five  dollars.  For 
the  remaining  four  hundred  and  fifty  dollars  the  defend- 
ant was  to  give  two  notes,  each  for  two  hundred  and 
twenty-five  dollars,  due  January  1, 1894  and  1895.  To 
the  order  is  attached  a  warranty  that  the  thresher  is 
well  made,  of  good  materials,  and  that  with  proper 
management  it  will  do  as  much  and  as  good  work 
as  any  other  of  similar  size  made  for  the  same  pur- 
pose. On  the  same  day  defendant  made  another 
written  order  to  the  plaintiff  for  a  Farmer's 
Friend  straw  stacker,  to  be  attached  to  the  thresher, 
for  the  agreed  price  of  two  hundred  and  fifty  dol- 
ars,  for  which  two  notes,  of  equal  amount,  were 
to  be  given,  due  at  the  same  time  as  the  others.  To 
this  order  was  also  attached  a  warranty  that  may 
be  hereafter  noticed.  The  following  is  a  part  of 
the  vrarranty  attached  to  the  first  order:  "Condi- 
tioned that,  if  inside  of  ten  days  from  the  day  of  the 
first  use  of  the  said  machinery,  it  shall  fail  to  fill 
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the  warranty,  written  notice  shall  be  given  immedi- 
ately by  the  purchaser  to  Robinson  &  Co.,  at  Rich- 
mond, Indiana,  by  registered  letter,  and  written  notice, 
also  to  the  local  agent  through  whom  the  same  was 
received,  stating  particularly  what  parts  and  in  what 
way  it  fails  to  fill  the  warranty,  and  a  reasonable 
time  allowed  the  company  to  get  a  man,  or  men  to 
the  machine,  and  remedy  defects,  if  there  be  any  (if 
it  be  of  such  a  nature  that  a  remedy  cannot  be  sug- 
gested by  letter).  The  purchaser  also  to  render  all 
necessary  and  friendly  ai^sistance  and  co-operation  in 
making  the  machinery  a  practical  success.  If  any 
part  of  the  machinery  cannot  thus  be  made  to  fill  the 
warranty,  that  part  shall  be  returned  by  the  pur- 
chaser to  the  place  where  it  was  received,  and  the 
company  shall  either  furnish  another  machine,  part, 
or  attachment,  which  shall  perform  the  work,  or 
return  the  money  and  notes  which  it  received  for  the 
machine,  or  give  credit  for  the  amount  received  for 
the  part  or  attachment  which  may  have  failed  to  fill 
the  warranty,  and  thereby  be  released  from  any  further 
liability  herein."  The  machinery  under  both  orders 
was  delivered,  and  the  notes,  as  agreed  upon  in  both 
orders,  were  made  and  placed  in  the  hands  of  R.  L. 
Dunlap,  who  was  plaintiff's  agent  at  Iowa  City.  The 
property  to  be  given  in  exchange  was  never  given  to 
plaintiff,  and  the  defendant  by  injunction  proceedings 
prevented  the  delivery  of  the  notes  by  Dunlap  to 
plaintiff,  because  of  which  this  action  is  brought  to 
recover  the  sum  of  one  thousand  and  seventy-five 
dollars,  the  agreed  price  for  the  machinery  under  the 
two  orders.  The  defendant  firm,  as  such  and  as  indi- 
viduals, admit  the  above  facts,  as  well  as  others  that 
may  be  noticed  in  the  opinion,  and  plead,  by  way  of 
defense,  a  breach  of  the  warranties  in  the  orders,  and 
that  upon  a  failure  of  the  plaintiff  to  make  the  machin- 
ery do  work  as  warranted,  they  rescinded  the  contract 
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of  sale,  and  offered  to  return  the  machinery,  which 
was  refused;  and  they  then  enjoined  the  delivery  of 
the  notes  to  plaintiff,  to  avoid  their  passing  into  the 
hands  of  innocent  purchasers,  and  to  enforce  their 
right  of  rescission.  There  was  a  verdict  for  the 
defendants,  and  from  a  judgment  thereon  the  plaintiff 
appealed. — Reversed. 

Bemley  &  Ney  for  appellants. 

Baker  &  Ball  and  Joe  A.  Edwards  for  appellees. 

Gbakoeb,  J. — I.  The  following  is  a  part  of  the 
contract  of  warranty  in  the  first  order:  "Failure  to 
settle  for  the  machinery  at  the  time  and  place  of 

delivery  *  *  *  shall  be  a  waiver  of  the 
1  warranty,  and  release  the  warrantor,  without  in 

any  way  affecting  the  liability  of  the  purchaser 
for  the  price  of  the  machinery  or  the  notes  given 
therefor.^  Appellant  claims  that  the  neglect  of  the 
defendants  to  deliver  the  old  machinery,  and  their 
action  in  stopping  the  delivery  of  the  notes  to  plain- 
tiff, is  a  waiver  of  the  warranty,  and  hence,  that  no 
advantage  can  be  taken  of  it  to  defeat  a  recovery.  It 
relies  on  Davis  v.  Robinson,  67  Iowa,  355  (25  N.  W. 
Rep.  280),  which  case  was  again  appealed  and  reported 
in  71  Iowa,  618  (33  N.  W.  Rep.  132).  It  is  not  to  be 
doubted,  on  the  authority  of  that  case,  that,  if  there 
was  a  failure  to  settle  by  the  delivery  of  the  old 
machinery  and  the  giving  of  the  notes,  it  waives  the 
warranty,  the  breach  of  which  is  defendant's  only 
defense,  and  plaintiff  should  recover,  unless  defend- 
ant pleads  and  establishes  a  legal  excuse  for  not  so 
doing.  In  the  answer  defendants  admit  the  failure  to 
deliver  the  machine,  and  that,  as  we  view  it,  is  the 
practical  effect  of  their  plea  as  to  the  notes.  So  that, 
unless  they  plead  and  establish  an  excuse  for  the 
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failure,  the  warranty  is  waived.  It  is  contended  in 
argument,  that  this  is  done,  and  the  following  appears 
in  the  answer:  "They  admit  that  they  executed  their 
promissory  notes  and  left  them  with  one  R.  L.  Dun- 
lap,  and  that  they  afterward  procured  a  temporary 
injunction  restraining  Dunlap  from  delivering  the 
same  to  the  plaintiff.  *  *  ♦  Further  answer- 
ing the  said  first  count,  they  admit  that  they 
refused  to  deliver  to  plaintiff  the  said  83-inch 
cylinder,  Roberts,  Thorp  &  Company  thresher, 
the  Reeves  stacker,  the  Perfection  Weigher, 
the  oats  and  timothy  sieves;  but  they  deny  that  they 
have  continued  to  use  the  same,  and  aver  that  they 
have  only  refused  to  deliver,  as  they  refused  to  deliver 
the  said  notes, —  that  is,  until  the  said  new  outfit  by 
them  purchased,  should  be  made  to  comply  with  the 
warranties  given  by  the  plaintiff  in  making  the  sale 
thereof;  and  they  say  plaintiff  agreed  thereto."  We 
assume  that  it  would  not  be  contended  that  the  plea, 
failure,  or  refusal  is  of  any  avail,  except  as  it  is  sup- 
ported by  the  alleged  agreement  of  plaintiff.  Of  course, 
if  the  failure  to  deliver  was  by  agreement  with  plain- 
tiff, it  would  be  good.  In  argument  it  is  urged  that 
the  agreement  is  shown  to  have  been  made  with  the 
agent,  Dunlap,  and  it  is  insisted  that  he  had  authority 
to  do  so;  but  we  are  not  called  upon  to  consider  that 
question,  because,  on  the  trial,  the  issue  we  are  consid- 
ering seems  to  have  been  excluded.  By  operation  of 
law,  the  averment  as  to  the  additional  agreement  was 
denied,  and  the  case  presented  an  issue  on  which 
appellees  now  insist  there  was  testimony.  It  is 
insisted  that  the  testimony  is  uncontradicted.  If  by 
that  it  is  meant  that  it  is  so  uncontradicted  that  the  fact 
is  to  be  taken  as  established,  it  is  a  misapprehension. 
The  fact  remains  to  be  found.  The  fact  of  the  author- 
ity of  the  agent  with  whom  the  agreement  is  said 
to  have  been  made,  is  at  least  doubtful  in  view  of 
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correspondence  had.  The  court,  in  its  instructionSi 
specified  the  issues  to  be  considered,  and  in  express 
terms  limited  them  to  two,  being  the  two  breaches  of 
warranty  alleged.  In  the  first  instruction,  after  stat- 
ing the  issues,  the  court  said:  "In  connection  with 
this  warranty  there  are  certain  conditions  to  be  per- 
formed by  the  purchaser;  but  under  the  evidence  in 
the  case  there  is  no  issue  for  your  determination  upon 
the  performance  of  those  conditions,  except  as  to 
whether  assistance  was  rendered  to  the  plaintiff  in 
attempting  to  make  said  machine  work  as  here- 

2  inafter  explained."    Certainly,  the   failure  of 
settlement  was  a  condition  of  the  warranty. 

It  was  pleaded,  and  admitted,  and  a  plea  in  excuse  or 
avoidance  made,  which  was  at  issue.  The  above  lan- 
guage excludes  it  from  the  consideration  of  the  jury, 
and  nowhere  in  the  instructions  is  there  language  to 
overcome  its  effect.  The  result  is  that  the  court  deter- 
mined tills  issue  for  defendants,  with  the  burden  on 
tiiem,  for  it  permitted  them  to  recover  alone  on  the 
iBSues  as  to  the  warranties.  Appellant  asked  several 
insfcructions  on  the  question  as  to  the  failure  to  settle 
for  the  machinery,  which  were  refused,  so  that  it  is 
apparent  that  the  point  was  in  no  way  waived. 

3  It  is  true  that  appellant's  instructions,  as  asked, 
are  based  on  a  claim,  under  the  record,  of  a 

right  to  a  verdict  as  a  matter  of  law;  but  that  is  no 
waiver  of  a  right  to  have  the  question  of  fact  submitted, 
iJE  his  instructions  were  refused,  for,  without  a  finding  of 
the  fact  of  an  agreement  as  alleged,  it  was  entitled  to  an 
instruction,  asked,  that  a  jury  return  the  verdict  for 
plaintiff. 

n.  Appellant  makes  a  claim  that,  on  this  branch 
of  the  case,  we  should  direct  a  judgment  for  the 
plaintiff;  but  we  think  not.  If  the  facts  as  to  the 
settlement  are  as  alleged,  we  do  not  see  why  defend- 
ants should  not  be  permitted  to  prove  them.    It  is 
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thought  that,  because  of  a  provision  in  the  contract, 
that  no  agent  or  salesman  has  power  to  bind 

4  the  company  by  either  verbal  or  written  con- 
tracts or  promises  outside  of  the  contract  as  writ- 
ten, no  such  change  could  be  made.  Such  a  condition, 
if  valid,  would  prohibit  absolutely  a  change  by  the 
parties,  because  the  plaintiff  is  a  corporation,  and 
could  only  make  a  change  by  its  agents.  In  Osborne 
&  Co.  V.  Backer,  81  Iowa,  375  (47  N.  W.  Rep.  70),  and 
again  in  JPeierson  v.  Machine  Co.,  97  Iowa,  148  (66  N. 
W.  Rep.  96),  we  considered  the  legal  effects  of  such  a 
condition  in  a  contract,  and  held  that  it  did  not  pre- 
vent an  agent  from  changing  a  contract.  All  has  been 
said  in  support  of  the  holding  that  need  be.  Under 
the  issues  as  found,  we  think  it  competent  for  the 
defendants  to  show  the  agreement  alleged,  by  show- 
ing authority  in  the  agent,  and  the  agreement. 

III.    In  view  of  a  new  trial,  it  may  be  well  to 

notice  some  other  questions  that  may  now  properly 

be  settled.    It  appears  from  the  abstract  that  the 

court,  in  presenting  the  issues,  attached  carbon 

5  copies  of  the  pleadings,  amendments,  and  exhib- 
its, entire.    The  court  then  said  to  the  jury: 

"Upon  said  petition  and  answer  as  amended,  the  issues 
in  the  case  arise,  and  the  evidence  in  the  case  has  to 
be  considered  by  you  in  relation  to  said  issues,  as 
explained  in  these  instructions."  It  is  not  to  be  said 
that  the  instructions  are  such  as  to  aid  the  jury  to 
know  the  issues.  The  petition  is  quite  brief,  with  the 
contracts  and  warranties  attached.   The  answer  is  quite 
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the  pleadings  contain  a  plain  statement  of  the  matter 
in  controversy,  it  may  use  the  language  of  the  plead- 
ings. See  Lindsey  v.  City  of  Des  Moines,  68  Iowa,  368 
(27  N.  W.  Rep.  283),  and  several  other  cases;  and  see, 
also,  Crawford  v.  Nolan,  72  Iowa,  673  (34  N.  W.  Rep. 
754).  We  think  the  issues  should  be  presented  in  the 
language  of  the  court. 

IV.    The  petition  is  in  two  counts,  each  present- 
ing a  cause  of  action,  and  the  court  submitted  the 
case  to  the  jury  so  that  it  should  find  independently 
on  each  cause;  and  of  this  appellant  complains,  on 
the  ground  that  it  was  entitled  to  a  general 
6         verdict.    The  separate  findings,  on  the  separate 
causes  of  action,  are  general  verdicts.    They 
were  not  special  verdicts.    "A  general  verdict  is  one 
in  which  the  jury  pronounces  generally  for  the  plain- 
tiff or  defendant  upon  all  or  upon  any  of  the  issues." 
Code,  section  2806.    "A  special  verdict  is  one  in  which 
the  jury  finds  facts  only."    Code,  section  2807. 

V.  There  was  a  motion  of  some  eleven  divisions. 
Each  asking  to  strike  some  part  of  the  answer.  The 
ground  of  most  of  them  is,  that  the  averments  state 
conclusions,  and  not  proper  facts.  One  of  them  is  as  fol- 
lows, and  includes  the  argument:  "(3)  Theplain- 
'  tiff  moved  to  strike  out  the  following  words  from 
the  fourth  page  of  defendant's  answer:  'And 
these  defendants  say  that,  with  proper  management, 
the  said  machine  would  not,  and  could  not,  and  did 
^^t>  do  as  much  work,  or  as  good  work,  as  other 
Diachines  of  similar  size,  for  the  same  purpose.'    Such 

^  statement  IS  ahsnl nfp.lv  a.  nnnrlnsion   nnrl  nn  pividpincA 
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_    •    -       ■  ■      -  •  -  ■^. 

by  a  minute  statement  of  the  particular  facts  on 
which  the  conclusion  is  based.  The  argument  indi- 
cates that  the  facts  should  be  pleaded  so  as  not  to  be 
objectionable  as  questions  to  a  witness.  That  would 
be  pleading  the  evidence,  which  is  not  required.  The 
pleading  should  state  ultimate  facts,  and  not  the  evi- 
dence of  such  facts.  Davenport  Gas  Light  Co.  v.  City 
of  Davenport,  15  Iowa,  6;  Lambert  v.  Palmer,  29  Iowa, 
104.  Legal  conclusions  are  not  to  be  pleaded,  and, 
likely,  conclusions  of  facts  may  be  so  stated  as  not  to 
be  suflSciently  plain.  In  this  case  that  is  not  the  fact. 
The  facts  are  pleaded  minutely,  and  the  language 
objected  to,  is  but  an  averment  of  conclusions  from 
such  facts,  and  to  fix  their  relations  to  the  terms  of 
the  warranty. 

It  is  not  necessary  that  other  questions  should  be 
considered;  the  judgment  will  stand  bbveesbd. 


|}§g   JJt|  C.  E.  Bull  v.  Kbbkan  &  Sons,  Appellants. 

Appeal:    objection  below:    In  a  suit  to  set  aside  a  judgment  by 
confession,  an  objection  to  the  form  of  the  action,  in  that  plain- 

1  tifTs  remedy  was  at  law,  cannot  be  raised  for  the  first  time,  on 
appeal. 

Yacation  of  Jndgrment  by  GonfesHton:    damages:    Attorney  fees.    In 
a  suit  to  set  aside  a  judgment  by  confession,  expenses  incurred  by 

2  the  plaintiff  in  the  litigation,  as  attorney's  fees,  hotel  expenses 
and  loss  of  time,  cannot  be  recovered  as  damages. 

Appeal  from  Van  Buren  District  Court. — ^Hon.  M.  A. 
RoBBETS,  Judge. 

Thursday,  Dbobmbbe  10, 1896. 

This  is  a  suit  in  equity  to  set  aside  and  cancel  a 
judgment  rendered  by  confession  in  favor  of  the 
defendants,  against  the  plaintiff.    There  was  a  fall 
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hearing  on  the  merits,  and  a  decree  for  the  plaintiff. 
Defendants  appeal. — Modified  and  affirmed. 

Mitchell  &  Sloan  for  appellants. 

Wherry  &  Walker  for  appellee. 

RoTHROCK,  C.  J. — It  appears  from  the  pleadings 
in  the  case  that  in  April,  1891,  the  plaintiff  was  justly 
indebted  to  the  defendants  in  the  sum  of  about  six 
thousand  dollars.  The  defendants  were  live  stock 
commission  merchants  in  the  city  of  Chicago.  The 
plaintiff  was  a  shipper  of  live  stock  to  the  Chicago 
market,  and  the  defendants  sold  the  stock  for  the 
plaintiff,  and  the  plaintiff  made  drafts  on  the  defend- 
ants for  the  proceeds  of  the  sales  of  the  shipments. 
The  indebtedness  of  six  thousand  dollars  occurred 
by  reason  of  overdrafts  drawn  by  the  plaintiff, 
which  the  defendants  honored  and  paid.  On  the 
twenty-third  day  of  April,  1891,  a  representative  of 
defendants  came  to  the  home  of  the  plaintiff,  for  the 
purpose  of  collecting  the  debt.  The  parties  went  to 
Keosauqua,  and  consulted  lawyers.  The  amount  of 
indebtedness  was  not  in  dispute.  The  exact  sum  on 
that  day  was  six  thousand,  forty-nine  dollars  and 
sixty  cents.  A  written  confession  of  judgment  for 
that  amount  was  prepared,  and  signed  by  the  plaintiff, 
Bull,  and  left  with  the  attorneys.  After  this  was 
done,  Bull,  and  Paris,  who  represented  the  defendants, 
returned  to  Milton,  the  home  and  place  of  business  of 
Bull,  for  the  purpose  of  having  further  negotiations 
in  the  way  of  a  settlement  and  securing  payment.  An 
arrangement  was  made  by  which  Bull  and  his  wife 
made  two  promissory  notes,  of  two  thousand  dollars 
each,  and  Bull  gave  his  individual  note  for  the  balance 
of  the  debt.  Paris  returned  to  Chicago,  and  the  con- 
fession of  judgment  was  left  in  the  custody  of  the 
Vol.  100  la— 10 
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attorneys  at  Keosauqua.    The  notes  executed  by  Bull 
and  his  wife  were  fully  paid  when  they  became  due. 
The  individual  note  of  Bull  has  not  been  paid.  When 
it  became  due,  it  was  renewed,  by  taking  it  up  and 
giving  a  new  not^,  and  a  like  renewal    was  again 
made.     This  last  renewal  note  remained  unpaid,  and 
the  defendants  herein  caused  the  confession  of  judg- 
ment to  be  filed  in  the  oflSce  of  the  clerk  of  the 
district  court  of  Van  Buren  county  on  the  twenty- 
seventh    day  of    October,    1893,    and    a    judgment 
was  entered  for  the    full    amount  of   the    original 
debt,  with  interest  thereon.     Execution  was  issued 
on  the  judgment    so    entered,  and  certain  persons 
were  garnished  on  execution.    Thereupon  the  petition 
in  this  case  was  filed,  in  which  the  plaintiff  averred 
that  the  confession  of  judgment  was  wrongfully  and 
fraudulently  entered,  in  violation  of  an  express  oral 
agreement  that,  upon  the  settlement  of  the  claim  by 
giving  the  notes,  the  confession  of  judgment  should 
have  no  force  or  validity.    It  was  prayed  in  the  peti- 
tion that  the  judgment  be  set  aside,  and  decreed  to  be 
void  and  of  no  effect,  and  that  the  defendants  be  for- 
ever enjoined  from  collecting  or  attempting  to  collect 
the  same.    The  only  real  issue  raised  by  the  answer 
was  a  denial  of  the  proposition  that  the  confession  of 
judgment  was  superseded  by  the  settlement  and  exe- 
cution of  the  notes.    Evidence  was  taken  upon  this 
issue,  and  the  court  found  the  fact  to  be  as  plaintiff 
claimed.    There  is  no  doubt  in  our  minds  that  the 
court  correctly  determined  that  question.    There  is  a 
very  decided  preponderance  of  evidence  in  favor  of 
the  plaintiff  on  this  proposition.    It  consists  of  the 
testimony  of  the  plaintiff  and  of  Paris,  the  representa- 
tive of  the  defendants,  who  made  the  settlement;  and 
they  are  strongly  corroborated  by  the  fact  that  a  set- 
tlement was  actually  made,  and  notes  taken  for  the 
debt 
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n.  Counsel  have  discussed  and  cited  authorities 
upon  the  question  whether  the  judgment  was  void,  or 
voidable,  merely,  and  whether  a  suit  in  equity  is  a 

proper  remedy  to  pursue.  It  is  claimed  in 
1  behalf  of  defendants,  that  the  proceeding  should 

have  been  instituted  under  certain  statutory 
provisions.  We  think  we  are  not  authorized  by  the 
pleadings  in  the  case  to  determine  these  questions, 
because  they  were  not  made  in  the  district  court.  No 
objection  was  made  to  the  form  of  the  action  by 
demurrer,  motion  or  answer.  The  defendant  did  not, 
by  pleading,  in  any  way,  present  any  demand  for  judg- 
ment on  the  unpaid  note  in  the  event  that  it  should  be 
found  that  the  j  udgment  was  wrongfully  entered.  They 
filed  the  note  with  the  clerk'at  the  time  the  answer 
was  filed,  for  the  use  and  benefit  of  the  plaintiff. 
They  relied  upon  the  validity  of  the  judgment  for  a 
complete  defense  to  the  action;  and  the  decree  pro- 
vided that  it  was  without  prejudice  to  any  action  the 
defendants  might  hereafter  bring  on  the  note.  It  is 
well  understood  that  an  appeal  in  an  equity  cause  is 
tried  anew  in  this  court  on  precisely  the  same  issues 
which  were  involved  in  the  trial  court.  No  new 
issues  can  be  presented  in  this  court.  For  aught  that 
appears  in  this  record,  the  questions  discussed  by  coun- 
sel were  not  presented  to  the  district  court,  except  the 
issues  of  fact,  as  to  the  unauthorized  filing  and  enter- 
ing of  the  judgment. 

III.  The  plaintiff  claimed  five  hundred  dollars  as 
damages  for  the  wrongful  acts  of  the  defendants  in 
causing  the  confession  of  judgment  to  be  entered  and 
attempting  to  enforce  it.  No  items  of  damages  are 
set  out  and  specified  in  the  petition.  The  plaintiff 
was  examined  as  a  witness  in  relation  to  his  alleged 
damages.  He  enumerated,  as  damages,  lost  time  in 
resisting  the  enforcement  of  the  judgment,  hotel  bills 
paid,  and  attorney's  fees  expended  in  contesting  the 
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execution,  and  for  the  time  lost  and  expenses  paid  in 
attending  to  the  hearing  of  this  case,  and  for  one  hun- 
dred dollars  for  the  fees  of  his  attorneys  for  trying  this 
case.  The  court  allowed  the  full  amount  of  the  claim 
as  sworn  to  by  the  plaintiff,  and  rendered  judgment 
against  the  defendants  for  two  hundred  and  forty  dol- 
lars and  fifty  cents.  It  is  scarcely  necessary  to  say 
that  the  plaintiff  was  not  entitled  to  recover  any  of 
the  items  which  he  expended  in  this  litigation.  The 
rule  in  this  state  is  that  nothing  aside  from  taxable 
costs  can  be  recovered  in  an  action.  There  is  nothing 
in  this  case  within  any  statutory  exception  to  the 
rule.  The  decree  of  the  district  court  will  be  reversed 
so  far  as  the  allowance  of  the  damages  is  involved,  and 
the  setting  aside  of  the  judgment  by  confession  is 
aflBrmed;  and,  in  view  of  this  modification,  each  party 
will  be  taxed  with  his  own' costs  in  this  court. — Modi- 

FIBD   AND    AJ^FIBMED. 


lloBERT  Waller,  Mary  A.  Kemler,  and  Sidonia 
HosFORD,  Executors  of  the  Estate  of  Riohard 
Waller,  Deceased,  v.  William  Hintragbr, 
Appellant,  and  Paul  Traut,  Treasurer  of 
Dubuque  County,  Iowa. 

Review  of  Eridence  on  Appeal  in  Equity:  pkoof  of  sbbvikq 
NOTiOB  TO  REDEEM.  Defendants,  to  sustain  the  issue  that  a 
notice  to  redeem  from  tax  sale  was  served  August  11,  introduced 
the  return  of  service,  and  the  affidavit  of  defendant  that  he  had 
such  notice  served  on  said  day  The  papers  were  in  the  hand  » rit- 
ing  of  the  defendant,  except  the  signature  to  the  affidavit.    They 
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Appeal  from    Dubuque   District    Court. — Hon.  J.   L. 
HusTBD,  Judge. 

Phuksday,  December  10,  1896. 

Plaintiffs  bring  this  action  in  equity  to  can- 
cel a  certain  tax  deed,  issued  by  the  treasurer  of 
Dubuque  county,  to  the  defendant,  William  Hintrager, 
and  for  an  order  requiring  Paul  Traut,  treasurer,  to 
sign  a  certain  certificate  of  redemption  from  tax  sales 
of  the  land  covered  by  said  deed.  The  defendants, 
Hintrager  and  Traut,  answered  separately,  and  the 
defendant  Hintrager,  by  way  of  cross-petition,  asked 
that  Patrick  T.  Ward,  Bernard  Ward,  and  John  Ward 
be  made  parties,  and  that  his  (Hintrager's)  title  to  said 
land  be  established  as  against  the  plaintiffs  and  said 
Wards,  and  all  persons  claiming  under  or  through 
them,  and  that  he  be  awarded  the  possession  of  said 
land,  and  for  costs.  Bernard  Ward  and  John  Ward 
made  default.  Patrick  T.  Ward  answered  said  cross- 
petition,  and  thereafter  said  Patrick  Ward,  by  his 
guardian,  Bernard  Ward,  filed  an  amended  and  sub- 
stituted answer  asking  the  same  relief  prayed  for  by 
the  plaintiffs,  or  that  he  be  allowed  to  redeem  for  his 
ward  by  paying  the  amount  legally  due.  The  issues 
and  facts  will  appear  in  the  opinion  so  far  as  it  may 
be  necessary  to  state  the  same  in  considering  the 
questions  argued.  Decree  was  entered  in  favor  of  the 
plaintiffs  and  Patrick  T.  Ward,  substantially  as  prayed. 
Defendant  William  Hintrager  appeals. — Affirmed. 

Powers^  Lacy  &  Brown  for  appellant. 

Longueville  &  McCarthy  for  appellees. 

Given,  J. — I.  But  two  issues  are  presented  in 
argument,  namely :    (1)  Whether  plaintiffs'  redemption 
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was  in  time,  or,  in  other  words,  whether  appel- 
lant's notice  to  redeem  was  served  on  Ann  and 
Patrick  T.  Ward,  on  the  eleventh  or  on  the  thir- 
teenth day  of  August,  1892.  (2)  Whether,  under  the 
facts,  plaintiffs  or  Patrick  T.  Ward  are  entitled,  in 
equity,  to  redeem.  The  following  is  a  sufficient  state- 
ment of  the  facts  for  the  purposes  of  these  questions: 
Ann  Ward,  and  Patrick  Ward,  her  son,  were  for  many 
years  the  owners  of  the  land  in  question,  and  occupied 
it  as  their  home.  On  April  9,  1880,  they  executed  a 
mortgage  on  the  land  to  plaintiffs'  testator,  and  on 
December  13, 1889,  executed  another  mortgage  thereon 
to  the  plaintiffs.  In  September,  1892,  plaintiffs  caused 
said  mortgages  to  be  foreclosed,  and  on  January  5, 
1893,  purchased,  the  land  at  the  foreclosure  sale, 
receiving  the  sheriff's  certificate  therefor,  which  they 
now  hold.  Plaintiffs  agreed  with  Patrick  Ward  to 
extend  the  time  to  redeem  from  said  foreclosure  sale, 
giving  him  the  right  to  sell  the  property,  and  that  any 
surplus  realized  after  paying  the  mortgages,  should  be 
his.  On  December  7,  1885,  this  land  was  sold  to  the 
appellant  for  the  taxes  of  1884,  for  eighty  dollars  and 
sixteen  cents.  In  August,  1892,  the  appellant  caused 
notice  of  redemption  to  be  served  upon  Ann  Ward 
and  Patrick  Ward.  Appellant  claims  that  this  service 
was  made  on  the  eleventh  day  of  August,  while  plain- 
tiffs and  Patrick  Ward  claim  that  it  was  made  on  the 
thirteenth.  On  the  eleventh  day  of  November,  1892, 
the  plaintiffs  paid  to  the  county  auditor  the  amount 
then  required  to  redeem  the  land  from  said  tax  sale, 
and  received  from  the  auditor  his  certificate  of  such 
redemption.  On  the  same  day  they  presented  said 
certificate  to  the  defendant  Traut,  county  treasurer, 
to  be  countersigned  by  him,  whereupon  he  entered 
thereon  the  following:  "Presented  for  counter  signa- 
ture November  11,  1892.  Refused  to  sign  and  enter 
bocause  deed  had  already  been  applied  for  and  issued." 
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It  appears  that  on  said  eleventh  day  of  November, 
1892,  and  before  said  certificate  vsras  presented  to  be 
countersigned,  the  defendant  treasurer  had  issued  to 
appellant  a  tax  deed  for  said  lands  in  pursuance  of 
said  tax  sale  and  said  notice  to  redeem. 

There  is  no  dispute  as  to  the  foregoing  facts,  except 
as  to  the  date  on  which  appellant's  notice  to  redeem 
was  served.  It  further  appears  that  on  November  30, 
1887,  Ann  Ward,  accompanied  by  her  son  John,  applied 
at  the  oflBce  of  the  county  treasurer  for  the  purpose  of 
paying  the  taxes  due  against  said  land.  One  of  the 
clerks  in  the  ofiice,  whose  duty  it  was  to  receive  taxes 
and  give  receipts,  proceeded  to  ascertain  the  amount 
due  on  that  day,  going  to  the  auditor's  oflBce  for  that 
purpose,  but  it  does  not  appear  that  Ann  Ward  or  her 
son  knew  that  he  went  to  the  auditor's  oflBce,  or  that 
it  was  necessary  to  do  so.  This  clerk  told  Mrs.  Ward 
that  the  amount  due  was  one  hundred  and  forty-three 
dollars  and  seventy-five  cents,  and  gave  her  a  memoran- 
dum in  writing  to  that  effect.  John  Ward  insisted  that 
the  taxes  were  not  so  high,  that  there  was  some  mistake, 
and  said  they  would  see  Mr.  Meyer,  the  then  treasurer. 
Mrs.  Ward  and  her  son  called  on  the  treasurer  at  his  res- 
idence on  the  same  day,  and  exhibited  to  him  the  said 
memorandum,  and  paid  him  the  amount  stated  therein 
as  due  upon  said  land,  for  which  the  treasurer  gave  a 
receipt  as  follows:  "Dubuque,  Nov.  30, 1887.  Received 
of  Ann  Ward  one  hundred  and  forty -three  and  sev- 
enty-five one-hundredths  dollars,  to  apply  on  her  1884, 
1885,  and  1886  taxes.  C.  H.  Meyer,  Treasurer.''  The 
treasurer  promised  Mrs.  Ward  that  "when  he  went  to 
the  oflBce  he  would  receipt  it  on  the  books,  and  have 
it  show  up  there."  This  occurred  late  in  the  day,  and 
Mrs.  Ward  and  her  son  started  for  their  home,  some 
eighteen  miles  distant.  A  day  or  two.  thereafter,  Mr. 
Meyer  gave  to  his  deputy,  Mr.  McKinley,  said  memo- 
tandum,  and  the  amount  of  money  it  called  for,  saying 
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that  the  parties  had  been  at  his  residence,  and  that 
he  had  given  them  a  receipt  for  the  money,  as  they 
wished  to  go  home  immediately.  Mr.  McKinley  started 
to  make  out  a  receipt,  and  found  that  the  subsequent 
tax  had  been  paid  to  the  treasurer  after  said  memo- 
randum had  been  made  out,  and  that  it  would  there- 
fore require  something  over  four  dollars  more  to 
redeem.  Thereupon,  Mr.  McKinley  wrote  Mrs.  Ward, 
stating  the  facts,  but  no  answer  was  received,  nor  does 
it  appear  that  Mrs.  Ward  ever  received  the  communi- 
cation. The  amount  received  by  Mr.  Meyer  was  kept 
separately  from  the  public  money,  and  retained  by 
him  until  after  the  trial  of  this  case.  On  October  31, 
1892,  which  was  a  short  time  prior  to  her  death,  Ann 
Ward  conveyed  all  her  interest  in  said  land  to  Patrick 
Ward.  There  is  some  contention  as  to  the  capacity  of 
Ann  Ward  and  Patrick  Ward  to  transact  business  at 
the  time  of  these  occurrences.  While  Mrs.  Ward  was 
uneducated,  and  inexperienced  in  business  transactions 
of  this  character,  she  was  evidently  prudent  in  the 
management  of  her  own  affairs,  and  as  capable  of 
transacting  business  as  women  of  her  age  and  oppor- 
tunities generally  are.  Patrick  Ward  was  also  unedu- 
cated, of  dissolute  habits,  and  a  spendthrift.  It  was 
for  these  reasons  that  his  guardian  was  appointed 
during  the  pendency  of  this  action.  Neither  of  these 
persons  was  so  mentally  incapacitated  as  to  be  inca- 
pable of  transacting  business. 

II.  It  is  not  questioned  that  the  plaintiffs  had  a 
right,  under  the  statute,  to  redeem  from  the  tax  sale 
within  the  prescribed  time.  The  question  is  whether 
they  had  that  right  on  the  eleventh  day  of  November, 
1892,  and  this  must  be  answered  by  determining 
whether  appellant's  notice  to  Ann  and  Patrick  T.  Ward 
to  redeem  was  served  on  the  eleventh  or  on  the  thir- 
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right  to  redeem,  under  the  statute,  on  the  eleventh 
day  of  November,  1892;  but,  if  the  service  was  on  the 
thirteenth  day  of  August,  1892,  they  had  the  right  to 
redeem  on  November  11,  1892.  The  evidence  on  this 
issue  is  somewhat  lengthy,  and  quite  conflicting,  and 
it  will  serve  no  good  purpose  to  set  it  out  or  discuss  it 
in  detail.  On  the  one  hand,  we  have  the  return  of 
John  J.  Bradley,  showing  service  on  Ann  and  Patrick 
T.  Ward  on  the  eleventh  day  of  August,  1892.  Also 
the  aflBdavit  of  appellant  that  he  served  said  notice, 
through  John  J.  Bradley,  on  the  eleventh  day  of  August, 
1892.  This  return  and  aflBdavit  purports  to  have  been 
sworn  to  by  the  aflBants  before  J.  J.  Murry,  a  notary, 
who  was  also  a  deputy  in  the  treasurer's  oflBce,  on  the 
eleventh  day  of  August,  1892.  These  papers  are 
marked:  "Filed  this  eleventh  day  of  August,  1892. 
Paul  Traut,  Treasurer  of  the  county  of  Dubuque,  Iowa, 
by  J.  J.  Murry,  Deputy."  These  papers  are  in  the 
handwriting  of  appellant,  except  the  signatures  of 
Bradley,  Murry,  and  Paul  Ti-aut,  by  Murry.  The  dates, 
and  the  words,  "Piled  this  Uth  day  of  August,  1892," 
are  in  appellant's  handwriting.  These  papers  were 
verified  at  the  store  of  appellant  at  about  7  o'clock  in 
the  evening,  Mr.  Murry  having  been  called  upon  to  come 
there  for  that  purpose.  There  is  some  evidence  tend- 
ing to  corroborate  the  claim  that  this  service  was  made 
on  the  eleventh  day  of  August,  1892.  As  against  this, 
we  have  the  positive  testimony  of  Patrick  T.  Ward 
and  Kate  Ward  that  it  was  on  Saturday,  August  13, 
1892,  that  Bradley  was  at  Ward's  place,  and  served  the 
notice  on  Patrick  Ward.  They  give  as  a  reason  for 
remembering  the  date,  that  it  was  on  the  Saturday 
preceding  August  15,  "a  holy  day  always  kept  by  the 
family,  and  Catholics  generally."  They  are  also  cor- 
roborated to  some  extent  by  William  McDermott. 
The  force  of  the  presumption  that  arises  from  the 
return  is  lessened  somewhat  by  the  fact  that  the  dates 
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and  filing  marked  were  all  written  by  the  appellant, 
and,  we  are  inclined  to  think,  were  not,  therefore, 
noticed  by  the  notary  at  the  time  he  signed  the  same, 
and  took  the  papers  into  his  possession  as  deputy 
treasurer.  As  already  said,  we  will  not  discuss  the 
evidence  in  detail.  It  is  sufficient  to  say  that  we 
think  the  positive  testimony  of  Patrick  Ward  and  of 
Katie  Ward,  whose  credibility  is  not  questioned,  more 
than  overcomes  the  presumption  that  arises  in  favor 
of  the  correctness  of  the  return.  To  support  the 
return,  the  testimony  of  Bradley  and  certain  meuK)- 
randa  and  circumstances  are  relied  upon.  Bradley's 
reputation  for  truthfuless  is  so  successfully  attacked 
that  we  do  not  think  his  testimony  entitled  to  much 
credit.  The  memoranda  relied  upon  are  such  as  not  to 
be  entitled  to  much  weight,  and  the  circumstances  are 
explainable  consistently  with  the  positive  statement 
of  Patrick  and  Katie  Ward.  We  conclude,  after  giv- 
ing due  weight  to  all  the  evidence  upon  this  issue  of 
fact,  that  the  preponderance  is  in  favor  of  the  con- 
clusion that  a  complete  service  of  the  notice  to  redeem 
was  not  made  until  August  13,  1892.  As  this  conclu- 
sion fully  disposes  of  the  case,  we  need  not  consider 
the  other  question  discussed.  The  decree  of  the  dis- 
trict court  is  AFFIRMED, 
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Rape:  when  assault  and  battery  not  included:  Charge. 
Where  the  only  question  contested  on  a  trial  for  rape  was  as  to 

4  the  consent  of  the  prosecutrix  to  the  act  of  intercourse,  it  is 
unnecessary  to  instruct  the  jury,  that  the  crime  charged  includes 
the  offense  of  assault  and  battery;  for  there  should  be  no  convic- 
tion for  assault  and  battery  if  the  crime  is  clearly  rape,  nor  where 
intercourse  is  had  upon  consent. 

Instruotiom  on  consent:  Construed  toge'her.  An  instruction  on 
a  trial  for  rape,  that  if  the  jury  find  that  the  prosecutrix  did  not 
8  consent  to  the  act  of  intercourse,  directly  or  by  inference,  they 
will  be  Justified  in  finding  that  it  was  by  force,  while  not  to  be 
approved,  may  not  constitute  prejudicial  error,  when  considered 
with  the  other  instructions. 

LtHiTiNG  witnesses  ON  IMPEACHMENT:  Discretion.  A  court  may 
8  in  its  discretion,  limit  the  number  of  witnesses,  both  as  to  good 
and  bad  reputation  of  a  witness  sought  to  be  impeached,  to  five, 
and  this,  though  part  of  the  five  is  supplied  by  reading  as  evidence, 
what  a  motion  for  continuance  states  absent  witnesses  would  tes- 
tify to  if  present. 

Cross-examination.    Where  defendant  said  he  '*went  to  have  some 
1    sport  with  the  girls,"  he  may  be  asked,  on   cross-examination, 
whether  he  meant  sexual  intercourse  by  such  expression,  and 
whether  he  did  not  know  that  such  intercourse  was  a  crime. 


Appeal  from    Taylor    District  Court.  —  Hon.  H.  M. 
Towner,  Judge. 

Thursday,  December  10,  1896. 

The  defendant  was  indicted,  tried  and  convicted 
of  the  crime  of  rape,  committed  upon  the  person  of 
Myrtle  Bristow,  and  he  appealed  from  the  sentence  and 
judgment  of  the  district  court. — Affirmed. 
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L.  T.  McCoun  and  J.  R.  McCoun  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A.  Mil- 
ler for  the  state. 

RoTHROOK,  C.  J. — The  crime  with  which  defendant 
was  charged,  was  alleged  to  have  been  committed  on 
the  thirtieth  day  of  September,  1895.  The  defendant 
is  a  married  man,  and  at  the  time  of  the  trial  he  was 
twenty-eight  years  of  age,  and  engaged  in  keeping  a 
drug  store,  at  Hopkins,  a  village  in  the  state  of  Mis- 
souri, near  the  Iowa  state  line,  and  about  ten  miles 
from  Bedford,  the  county  seat  of  Taylor  county,  in 
this  state.  The  complaining  witness,  Myrtle  Bristow, 
arrived  at  the  age  of  fifteen  years,  on  the  twenty- 
fourth  day  of  November,  1895,  some  two  months  after 
the  crime,  if  any,  was  committed.  It  does  not  appear 
that  she  was  abnormally  developed,  physically.  On 
the  contrary,  some  of  the  witnesses  in  the  case  spoke 
of  her  and  companion,  of  about  the  same  age,  who 
was  with  her  when  the  alleged  crime  was  committed, 
as  little  girls.  It  appears  that  she  and  her  companion, 
who  was  named  Edith  Corwin,  were  schoolmates.  On 
the  morning  of  September  30,  1895,  they  went  to 
school,  and  the  teacher  or  superintendent  of  the  school 
suspended  them  from  further  attendance,  for  what 
was  thought  to  be  improper  conduct,  tending  to 
demoralize  the  morals  of  the  school.  Immediately 
upon  being  suspended  they  left  the  town,  and  walked 
to  Bedford,  a  distance  of  ten  miles.  They  did  not 
return  to  their  homes,  and  their  families,  on  making 
inquiry  about  them,  learned  that  they  were  at  Bed- 
ford, and  an  arrangement  was  made  to  have  them 
brought  home.  The  defendant,  and  one  Lewis,  learned 
that  the  girls  were  at  Bedford,  and  they  procured  a 
single-seated  buggy,  and  drove  to  that  place,  and  ascer- 
tained that  the  girls  had,  through  directions  from  their 
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families,  been  found  by  the  marshal  of  Bedford :  and  they 
were  being  kept  by  him,  awaiting  some  one  who,  they 
were  advised,  would  come  from  Hopkins  to  take  them 
home.  The  defendant  appeared  at  the  place  where 
the  girls  were  at  about  10  o'clock  that  night,  and  rep- 
sented  that  he  had  come  after  the  children  to  take 
them  home.  After  some  parley  with  the  marshal,  he 
consented  to  let  the  defendant  take  them  to  Hopkins. 
The  marshal  required  him  to  bring  the  buggy  where 
the  girls  were,  and  they  started  on  their  way.  The 
defendant  assured  the  marshal  that  he  was  all  right, 
a  married  man,  and  that  he  ran  a  drug  store  in  Hop- 
kins. When  they  had  driven  about  two  blocks  south 
and  a  block  west  they  found  Ewing  in  waiting. 
He  got  into  the  buggy,  and  they  left  the  town,  on  the 
way  to  their  homes.  While  on  the  way,  they  stopped, 
and  got  out  of  the  buggy;  and  Beabout  had  sexual 
intercourse  with  the  prosecuting  witness,  and  Ewing 
with  Edith  Corwin.  There  is  no  conflict  in  the  evi- 
dence as  to  the  fact  of  sexual  intercourse.  The  four 
parties  to  the  acts  were  all  examined  as  witnesses  on 
the  trial.  They  differed  as  to  disgusting  details,  and 
their  testimony  will  not  be  repeated  here.  Beabout 
and  both  the  girls  testified  that^they  stopped  and  got 
out  of  the  buggy  twice  on  the  way.  Ewing  appeared 
to  have  remembered  of  but  one  stop.  The  prosecu- 
ting witness  testified  that  the  first  time  Ewing 
attempted  to  have  intercourse  with  her,  and  that  she 
successfully  resisted  him,  and  that  during  that  time 
Beabout  had  intercourse  with  Edith  Corwin,  and  that 
•at  the  second  halt  in  the  journey  the  defendant 
dragged  her  out  of  the  buggy,  and,  notwithstanding 
her  resistance,  he  overpowered  her  and  accomplished 
his  purpose.  The  party  arrived  at  Hopkins  at  about 
two  o'clock  in  the  morning.  The  girls  were  let  out 
of  the  buggy  some  distance  from  their  homes.  Myrtle 
went  to  her  home,  and  it  was  at  once  discovered  tiiat 
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something  unusual  had  happened.  Her  undercloth- 
ing was  bloody.  She  was  greatly  excited,  and  cried, 
and,  after  some  hours,  told  her  mother  that  she  had 
been  ravished  by  Beabout. 

We  have  thus  far  stated  facts  which  are  prac- 
tically undisputed,  except  as  to  the  manner  in  which 
the  two  men  gratified  their  desires.  They  testified  in  the 
most  positive  terms  that  there  was  no  force  used,  but 
that  the  girls  were  willing  and  anxious  to  have  sexual 
intercourse  with  them.  On  the  other  1  and,  if  the  tes- 
timony of  the  girls  is  to  be  believed,  both  of  the  men 
were  guilty  of  the  crime  charged  in  the  indictment, 
and  the  attending  circumstances  were  of  the  most 
brutal  and  revolting  character. 

The  main  contention  of  counsel  for  appellant  is 
that  the  verdict  was  against  the  evidence,  and  that  a 
new  trial  should  have  been  granted  for  that  reason. 
Much  of  the  argument  in  behalf  of  appellant  is 
devoted  to  review  and  analysis  of  the  testimony  of 
the  witnesses,  and  counsel  for  the  state,  following  the 
same  lines,  discuss  the  questions,  and  claim  that  the 
evidence  of  guilt  is  absolutely  conclusive.  It  is  not 
our  practice  to  review  the  evidence  in  detail.  After 
carefully  examining  the  whole  record,  we  think  the 
verdict  is  not  only  supported  by  suflBcient  evidence', 
but  that  any  other  result  than  a  verdict  of  guilty 
ought  not  to  have  been  expected.  It  is  true  that  the 
general  reputation  of  the  prosecutrix  and  her  com- 
panion for  chastity  and  moral  character  was  attacked, 
and  witnesses  testified  to  facts  which  indicated 
they  were  wayward  children;  but  witnesses  on 
the  part  of  the  state  testified  otherwise,  and  that 
question  was  fairly  submitted  to  the  jury.    There  are 
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and  all  her  acts  and  demeanor  showed  unmistakably 
that  she  had  been  outrageously  abused;  and  a  most 
controlling  consideration  is  that,  about  forty-eight 
hours  after  the  affair  occurred,  two  respectable  physi- 
cians made  a  physical  examination  of  the  prosecuting 
witness,  and  the  jury  were  fully  warranted  in  finding 
from  their  testimony  that  the  sexual  intercourse  with 
defendant  was  the  first  time  she  was  ever  engaged  in 
that  act.  If  the  jury  found  that  the  physicians  testi- 
fied truthfully,  they  might  well  conclude  that,  while 
she  was  in  some  respects  a  wayward  girl,  she  had  not 
surrendered  her  person  to  the  lust  of  any  man.  We 
will  not  set  out  the  testimony  of  the  physicians. 

II.  It  is  urged  that  the  court  ened  in  overruling 
an  objection  to  a  question  asked  the  defendant  on 
cross-examination,  as  to  whether  he  went  to  Bedford 

for  the  purpose  of  having  intercourse  with  the 

1  girls.    The  objection  was  not  well  taken.    The 
witness  had  stated  in  his  examination  that  he 

went  to  Bedford  "to  have  some  sport  with  the  girls." 
It  was  strictly  proper  to  ask  him  whether  he  meant 
by  that  expression  that  his  intention  was  to  have 
intercourse  with  them.  It  was  also  fairly  within  the 
line  of  cross-examination  to  ask  him  if  he  did  not 
know  that  such  intercourse  would  be  a  crime. 
Other  objections  were  made  to  questions  asked  the 
defendant  on  cross-examination,  which  we  do  not 
think  demand  special  mention.  They  are  of  no  more 
consequence  than  those  above  considered. 

III.  There  were  witnesses  called  by  the  state  and 
the  defendant  for  the  purpose  of  impeaching  and  sus- 
taining the  character  of  other  witnesses.    It  appears 

that  the  court  made  a  ruling  limiting  the  num- 

2  ber  to  five  impeaching  witnesses  in  behalf  of 
each  party.    The  defendant,  in  a  motion  for  a 

continuance,  had  set  out  facts  which  it  was  claimed 
witnesses  would  testify  to  if   present.     The   state 
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admitted  that  the  witnesses  would  so  testify  if  pro- 
duced, and  the  motion  to  continue  the  cause  was  over- 
ruled. That  part  of  the  motion  which  set  out  the 
evidence  of  the  absent  witnesses  was  read  to  the  jury, 
as  testimony  to  be  considered  the  same  as  if  the  wit- 
nesses had  been  present,  and  testified  in  the  presence 
of  the  jury.  The  testimony  of  other  impeaching  wit- 
nesses was  introduced  by  the  defendant,  and,  after  the 
testimony  of  more  than  five  was  introduced,  the  state 
asked  that  the  rule  be  enforced,  and  objected  to 
further  testimony  on  that  point,  and  the  objection 
was  sustained.  The  defendant  excepted  to  the  ruling, 
and  asked  to  introduce  the  depositions  of  two  other 
witnesses.  This  ruling  of  the  court  is  claimed  to  be 
erroneous.  The  power  of  the  court  to  limit  the  num- 
ber of  witnesses  upon  a  given  point  is  not  an  open 
question  in  this  state.  In  Bays  v.  Herring,  51  Iowa, 
286  (1  N.  W.  Rep.  558),  and  Bays  v.  Hunt,  60  Iowa, 
251  (14  N.  W.  Rep.  785),  this  court  sustained  such  a 
rule  as  applicable  to  general  impeaching  testimony. 
The  enforcement  of  such  a  rule  is  within  the  discre- 
tion of  the  district  court  and  we  discover  no  reason 
for  holding  that  the  discretion  was  abused. 

IV.  It  is  contended  that  the  last  part  of  the  eighth 
paragraph  of  the  charge  of  the  court  to  the  jury  is 
erroneous.    It  is  in  these  words:    "If,  in  the  case  at 

bar,  you  find  that  defendant  had  sexual  inter- 
3         course  with  the  prosecuting  witness.  Myrtle 

Bristow,at  the  time  and  place  mentioned  in  the 
indictment,  and  that  the  said  Myrtle  Bristow  did  not 
consent  to  such  intercourse,  directly  or  by  inference, 
then  you  would  be  justified  in  finding  such  intercourse 
was  by  force,  within  the  meaning  of  the  law."  It  is 
said  that  this  part  of  the  charge  of  the  court  is  errone- 
ous, because  ite  tendency  was  to  lead  the  jury  to  believe 
that  the  burden  of  proof  was  on  the  defendant  to  show 
that  the  prosecutrix  consented  to  the  intercourse.  The 
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case  of  State  v.  Philpot,  97  Iowa,  365  (66  N.  W.  Rep. 
731),  is  cited  as  sustaining  the  proposition  that  the 
instruction  is  erroneous.  An  examination  of  that  case 
will  show  that  the  judgment  was  reversed,  but  not  on 
the  ground  that  the  instruction,  when  taken  in  con- 
nection with  the  whole  charge,  was  erroneous.  It  is 
true  that  the  part  of  the  instruction  objected  to  was 
in  the  same  language  in  both  cases;  and  this  court,  in 
Philpot's  Case,  said:  "  We  refer  to  it  in  order  that  we 
may  not,  by  silence,  seemingly  approve  the  charge,  as 
being  a  correct  abstract  proposition  of  the  law."  With- 
out setting  out  the  other  parts  of  the  instructions,  it  is 
suflBcient  to  say  that  while  it  is  true  the  use  of  the 
words  "did  not  consent  to  such  intercourse,  directly  or 
by  inference,"  do  not  of  themselves  express  the  thought 
that  the  state  is  required  to  prove  the  want  of  consent, 
yet,  when  considered  with  other  parts  of  the  charge, 
they  are  not  open  to  any  valid  objection.  The  jury 
were  instructed  again  and  again,  in  the  most  positive 
terms,  that  the  prosecution  must  show  that  the  act 
was  done  by  force,  and  against  the  will  of  the  com- 
plaining witness. 

V.  It  is  urged  that  the  county  attorney,  in  the 
closing  argument  to  the  jury,  was  guilty  of  miscon- 
duct, by  making  inflammatory  remarks,  calculated  to 
prejudice  the  jury  against  the  defendant,  and  that  he 
misstated  testimony,  and  made  assertions  not  war- 
ranted by  the  evidence,  and  that  a  new  trial  should 
have  been  awarded  for  that  reason.  Several  pages  of 
the  abstract  consist  of  what  is  claimed  to  be  part  of 
the  argument  objected  to.  It  does  not  appear  that 
any  objection  was  made  to  the  argument  when  it  was 
made,  and  the  record  does  not  show  that  it  was  incor- 
porated in  the  bill  of  exceptions.  But,  whether  it  was 
or  not,  we  do  not  think  that  there  was  any  such  mis- 
conduct as  to  require  a  reversal  of  the  judgment. 

Vol.  100  la— 11 
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VI,  The  court  instructed  the  jury  that  the  crime 
of  rape  included  an  assault  with  intent  to  commit  a 
rape  and  a  simple  assault.    Counsel  claim  that  the 

court  erred  in  failing  to  instruct  the  jury  that 
4  the  crime  charged  included  an  assault  and  bat- 
tery. We  do  not  think  there  was  any  reversible 
error  in  this  omission  in  the  charge.  It  is  not  neces- 
sary to  include  the  minor  offenses  in  the  instructions 
in  all  cases.  Where  the  evidence  shows  beyond  ques- 
tion that  if  the  defendant  was  guilty  of  the  offense 
charged,  if  guilty  at  all,  because  the  intercourse  was 
by  force  and  against  the  will  of  the  prosecuting  wit- 
ness, the  offense  committed  was  rape.  If  it  was  by 
consent  of  the  parties  to  it,  no  assault  or  assault  and 
battery  was  commited.  See  State  v.  Cole,  63  Iowa, 
695  (17  N.  W.  Rep.  183);  State  v.  Casford,  76  Iowa,  330 
(41  N.  W.  Rep.  32). 

VII.  The  defendant  was  sentenced  to  twenty 
years'  imprisonment  in  the  penitentiary.  It  is  insisted 
that  the  punishment  is  excessive.  It  is  provided  by 
section  5160,  McClain's  Code,  that^a  person  guilty  of 
the  crime  of  rape  "shall  be  punished  by  imprisonment 
in  the  penitentiary  for  life  or  any  term  of  years."  A 
full  consideration  of  all  the  evidence  in  the  case 
impresses  us  with  the  thought  that  we  ought  not  to 
disturb  the  judgment  of  the  district  court. 

There  are  other  questions  presented  by  counsel 
for  appellant,  which  we  do  not  think  demand  special 
consideration.    The  judgment  of  the  district  court  is 

▲FFI&M£D. 
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C.  M.  Jackson,  Appellant,  v.  F.  0.  Adams. 

BMk8  of  Aooooiit  of  Corporation:  fob  what  admissible.  In  an  action 
on  a  non-negotiable  note,  made  in  consideration  of  certain  corporate 
stook,  where  defendant  pleaded  as  a  counter-claim  a  note  made  by 
1  the  payee  in  consideration  of  stock  in  a  kindred  corporation,  sub- 
sequently organized,  and  both  parties  used  as  evidence  the  books 
of  the  original  cori>oration,  all  of  the  contents  of  the  books  which 
tended  to  enlighten  the  Jury  on  the  motiye  of  the  parties  and  their 
relations  to  each  other  in  carrying  on  the  corporations,  was  prop- 
erly admitted. 

Ck>NDrnoN  or  oorpobatiok  as  byidsncb.     It  was  not  error  to 

8    instruct  the  Jury  that  they  might  consider  the  condition  of  the 

corporation  at  the  time  of  the  trial,  so  far  as  it  might  have  a  bearing 

on  the  agreement  and  transactions  relating  to  the  promissory  notes 

in  controversy. 

Opinion  Evidonee:  HANDWBrriKG:  InsiruciUms,  Where  witnesses 
have  testified  about  the  genuineness  of  a  signature,  both  from 
comparison  and  from  familiarity  with  the  signature  of  the  alleged 
8  subscriber,  it  is  proper  to  charge  that,  * 'evidence  of  this  character 
being,  in  fact,  the  result  only,  of  a  comparison  of  the  controverted 
signature  with  the  genuine  signature  of  the  defendant,  as  the 
same  is  remembered  and  impressed  on  the  mind  of  the  witness, 
whose  opinion  is  so  given,  or  with  the  other  signatures  proved  to 
be  those  of  defendant,  it  is  regarded  by  the  law  as  unsatisfactory, 
and  such  as  ought  not  to  overthrow  the  direct  and  positive  testi- 
mony of  a  credible  witness  who  testifies  from  personal  knowl- 
edge.** 

Appeal  from  Des  Moines  District  Court. — Hon.  Jambs 
D.  Smyth,  Judge. 

Thursday,  Dbobmbbb  10, 1896. 

Action  at  law  upon  a  non-negotiable  promissory 
note.  There  was  a  trial  by  jury,  which  resulted  in  a 
verdict  for  the  defendant.  The  plaintiff  appeals  from 
a  judgment  on  the  verdict.— ^j^rmerf. 
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W.  C.  Mc Arthur  and  G.  L.^Poor  f or  appellantw 
Seerley  &  Clark  for  appellee. 

RoTHROOK,  C.  J. — I.  The  note  upon  which  the 
action  is  founded  is  for  two  thousand  dollars.  It  is 
dated  February  13,  1894,  and  payable  six  months  after 
date.  It  is  made  payable  to  Ezra  A.  Brenizer  only, 
and  it  is  expressly  stated  in  the  note  that  "it  is  not 
negotiable."  Brenizer,  the  payee,  assigned  the  note 
to  plaintiff,  Jackson.  The  answer  of  the  defendant 
sets  up  a  want  of  consideration  for  the  note,  and  also 
pleads  a  counter-claim,  founded  upon  a  promissory 
note,  dated  August  13,  1889,  by  which  Brenizer  prom- 
ised to  pay  to  the  defendant,  the  sum  of  one  thousand 
eight  hundred  and  seventy-five  dollars,  with  interest 
from  date  at  the  rate  of  eight  per  cent,  per  annum. 
The  case  was  tried  upon  the  issues  thus  made.  There 
is  really  no  question  in  the  case  tl^it,  if  the  note  of 
one  thousand  eight  hundred  and  seventy-five  dollars 
is  a  valid  instrument,  as  between  Brenizer  and  the 
defendant,  it  is  a  complete  discharge  of  any  obliga- 
tion of  the  defendant  to  pay  the  note  upon  which  the 
suit  was  brought.  In  other  words,  the  note  executed 
by  Adams  being  non-negotiable,  and  payable  to  Bren- 
izer only,  any  legal  defense  against  the  note  is  avail- 
able as  against  Jackson,  the  assignee. 

We  have  stated  the  issues  in  a  general  way.  It 
should  be  further  stated  that  the  plaintiff  filed  a  reply, 
from  which  it  appears  that  Brenizer  gave  the  note  of 
one  thousand  eight  hundred  and  seventy-five  dollars 
to  the  defendant  for  certain  shares  of  stock  in  a  cor- 
poration named  the  Tinkham  Smoke  Consumer  Com- 
pany, which  Brenizer  purchased  from  one  Smith,  and 
for  which  purchase  Adams  furnished  the  money,  and 
the  note  was  given  to  Adams  by  Brenizer.  It  is  alleged 
in  the  reply  that  the  purchase  of  the  stock  from  Smith 
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for  one  thousand  eight  hundred  and  seventy- five  dollars 
included  also  a  promissory  note  of  said  corporation 
for  one  thousand  four  hundred  and  thirty-one  dol- 
lars and  seventy-three  cents,  payable  on  demand,  and 
also  certain  claims  or  accounts  owing  to  said  com- 
pany which  had  been  assigned  to  Smith;  that  Brenizer 
delivered  to  the  defendant  the  note  of  the  corpora- 
tion, and  the  said  accounts  and  claims,  as  security  for 
the  payment  of  the  note,  for  one  thousand  eight  hun- 
dred and  seventy-five  dollars;  and  that  it  was  verbally 
agreed  between  Brenizer  and  Adams  that  the  first 
money  paid  to  the  corporation  in  its  business  should 
be  applied  towards  the  payment  of  the  note  for  one 
'thousand  four  hundred  and  thirty-one  dollars  and 
seventy-three  cents,  with  interest;  and  that  such  pay- 
ment should  be  a  credit  on  note  of  Brenizer  for  one 
thousand  eight  hundred  and  seventy-five  dollars,  and 
the  balance  to  be  paid  out  of  the  proceeds  of  the  busi- 
ness of  the  company  due  to  Brenizer,  after  paying 
expenses.  It  should  also  be  stated  that  the  defense 
of  want  of  consideration  for  the  note  in  suit  is  founded 
upon  a  claim  by  Adams  that  it  was  a  mere  accommo- 
dation to  Brenizer,  without  any  money  or  property 
being  delivered  to  Adams  therefor;  but  that  it  was  to 
enable  Brenizer  to  obtain  possession  of  some  stock  or 
assets  of  another  corporation.  If  the  testimony  of 
Adams  in  reference  to  the  want  of  consideration 
for  the  note  is  true,  it  was  a  complete  defense  to  the 
action.  A  great  volume  of  testimony  was  taken  as  to 
the  business  relations  between  Adams  and  Brenizer. 
This  evidence  cannot  be  set  out  here  in  a  way  to  be 
understood  by  the  general  reader  without  unnecessa- 
rily extending  the  opinion. 

It  appears  that,  when  Brenizer  bought  his  stock  in 
the  corporation,  he  was  the  owner  of  one-third  of  the 
stock,  and  Adams  owned  two-thirds.  They  undertook 
to  inlaroduce  and  sell  the  smoke  consumer.    As  wq 
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understand  the  evidence,  their  manner  of  proceeding 
was  to  nse  the  device  for  consuming  smoke  only  for 
the  purpose  of  selling  territory  to  others,  and  thus  to 
dispose  of  the  patent.  It  was  not  a  patent  right  which 
sold  on  its  own  merits  to  the  trade  gen  erally .  The  parties 
traveled  the  country  from  Denver  to  Boston.  They 
sold  territory,  and  took  notes  for  large  amounts,  upon 
which  but  a  small  part  was  collected.  Brenizer 
formed  a  new  corporation  in  Boston,  called  the  New 
Draft  Combustion  Company.  That  corporation  had 
no  capital  stock  excepting  the  patent  of  the  Tinkham 
Smoke  Consumer  Company.  Afterwards  Brenizer 
went  to  Chicago  and  became  the  owner  of  iSfteen 
thousand  dollars  of  stock  in  a  corporation  called  the 
Butman  Furnace  Company.  He  negotiated  with 
Adams  to  sell  him  eleven  thousand  five  hundred  dol- 
lars of  stock  in  that  company.  During  these 
1  negotiations  Adams  executed  the  note  in  suit. 

The  books  of  account  of  the  Tinkham  Smoke 
Consumer  Company  were  introd  uced  in  evidence.  They 
were  referred  to  by  the  witnesses  for  each  party. 
The  plaintiff  objected  to  the  introduction  of  that  part 
of  the  books  which  showed  the  financial  condition  of 
the  company  in  July  and  in  the  fall  of  1890.  The 
objection  was  overruled.  It  is  contended  in  behalf 
of  the  plaintiff  that  this  ruling  was  error,  because  the 
evidence  objected  to  did  not  tend  to  prove  any  issue 
in  the  case.  We  have  stated  the  course  of  business  of 
Adams  and  Brenizer  in  a  general  way,  for  the  purpose 
of  saying  that,  as  both  parties  used  the  books  of  the 
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II.  The  plaintiff  excepted  to  the  tenth  paragraph 
.  of  the  charge  to  the  jury,  in  which  the  jury  were 

directed  that  the  present  condition  of  the  corporation 

might  be  considered  by  them  so  far  as  the  same  might 

have  a  bearing  upon  the  agreement  and  transactions  of 

the  defendant  and  Brenizer,  relating  to  theprom- 

2  issory  notes  in  controversy.    We  do  not  think 
the  assignment  of  error  attacking  this  instruc- 
tion was  well  taken,  in  view  of  the  course  of  business 
pursued  by  these  parties. 

III.  The  eleventh  paragraph  of  the  instructions 
to  the  jury  is  as  follows:  "(H)  Certain  witnesses  have 
testified  before  you  as  to  their  opinion  respecting  the 

genuineness  of  the  alleged  signature  of  the 

3  defendant   to    one  of  the    papers  introduced 
in  evidence  in  the  case,  and  it  will  be  proper 

for  the  jury  to  carefully  consider  the  testimony 
of  the  said  witnesses,  and  to  give  it  such  weight 
and  value  as  it  is  justly  entitled  to,  taking  into 
account  the  experience  and  knowledge  of  the  witnesses 
about  the  matter  concerning  which  their  opinion  has 
been  given.  But  it  is  proper  here  to  observe  that  evi- 
dence of  this  character  being  in  fact  the  result  only  of 
a  comparison  of  the  controverted  signature  with  the 
genuine  signature  of  the  defendant,  as  the  same  is 
remembered  and  impressed  upon  the  mind  of  the  wit- 
ness whose  opinion  is  so  given,  or  with  the  other  sig- 
natures proven  to  be  those  of  the  defendant,  it 
is  regarded  by  the  law  as  unsatisfactory,  and  such 
as  ought  not  to  overthrow  the  positive  and  direct 
testimony  of  a  credible  witness  who  testifies  from 
personal  knowledge."  This  instruction  is  assailed  by 
counsel  for  appellant,  not  so  much  as  being  abstractly 
erroneouG  as  that  it  leaves  out  of  consideration  the 
fact  that  Brenizer  testified  as  a  witness  that  Adams 
signed  the  paper.  That  fact  was  in  no  manner  with- 
drawn from  the  consideration  of  the  jury.    Brenizer 
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testified  as  a  witness,  without  objection,  that  it  was 
Adams'  signature.  All  of  the  law  upon  any  one  ques- . 
tion  is  not  required  to  be  given  in  any  one  paragraph 
of  the  charge.  It  is  further  claimed  that  the  experts 
who  testified  that  the  signature  in  question  was  that 
of  Adams,  were  not  experts  who  testified  by  compari- 
son merely,  but  they  were  familiar  j?^ith  his  signature. 
As  we  understand  the  instruction,  it  is  not  limited 
to  witnesses  who  testify  by  mere  comparison.  It 
recognizes  the  fact  that  the  witnesses  considered 
the  contested  signature  of  the  defendant  with 
"his  genuine  signature,  as  the  same  is  remembered 
and  impressed  upon  the  mind."  This  is  the  mental 
operation  required  of  an  expert  who  testifies  from  his 
knowledge  of  the  handwriting  in  dispute,  and  not 
from  mere  comparison.  The  instruction  was  not 
erroneous.  It  is  in  substantial  accord  with  an  instruc- 
tion approved  by  this  court,  under  substantially  the 
same  state  of  facts,  in  Bruner  v.  Wade,  84  Iowa,  698 
(51  N.  W.  Rep.  251). 

IV.  Lastly,  it  is  contended  that  the  verdict  of  the 
jury  is  contrary  to  the  evidence.  We  do  not  concur 
in  this  claim.  Taking  all  of  the  facts  disclosed  in 
evidence,  it  presented  such  a  case  as  authorized  a  ver- 
dict for  either  party.    The  judgment  of  the  district 

court  is  AFFIBMSD. 
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EuzA   E.  Bradlidt,  Appellant,  v.  Thomas   Miller, 


100  169 
103  366 
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iADLEY,  Appeiiani},  v.  xhomab   millbRi  fioo^iaBj 
Sheriff,  and  John  Wallace.  '^  ^ 


100    ie» 

144       71, 


Hotiee  to  Release  Attachment  Under  McClain's  Code,  section  4196, 
providing  that  an  officer  shall  be  protected  from  liability  for  a 
1  levy  on  property  belonging  to  a  third  person,  unless  such  person 
gives  notice  that  the  property  belongs  to  him,  stating  the  nature 
of  his  interest,  how  it  was  acquired,  and  for  what  consideration,  a 
notice  to  the  sheriff  given  by  the  claimant  of  property  taken 
under  attachment,  which  fails  to  state  the  source  of  claimant's 
interest,  or  the  consideration  paid  therefor,  is  insufljcient  to 
charge  the  officer. 

None  nbbded  to  hold  attaching  plaintiff.    But,  where  such 

8    unlawful  levy  was  made  under  the  direction  and  authority  of  the 

attaching  plaintiff,  notice  is  not  necessary  in  order  to  render  such 

plaintiff  liable  to  the  claimant  of  damages  in  tk  suit  for  eonveriUm. 

What  the  rule  would  be  in  replevin  is  left  undecided. 

Aetitfn  Against  Sheriff  and  Attaching  Plaintiff:  joint  dbmttbebr. 
When  an  action  is  brought  against  the  sheriff  for  levying  an 
8  attachment  upon  the  property  of  a  third  person  and  jointly 
against  the  plaintiff  for  directing  the  levy,  a  demurrer  interposed 
by  the  defendants  jointly,  on  the  ground  that  no  sufficient  notice 
to  release  was  given,  should  be  overruled,  for  no  notice  at  all  is 
required  to  recover  of  the  attaching  plaintiff. 

Appeal  From  Rnllng  on  Demnrrer:    judgment.    An  order  sustaining 
8    a  demurrer  is  appealable,  even,  though  no  final  judgment  is 
entered  upon  it,  or  rendered  by  the  court. 


Appeal  from  Calhoun  District  Court.  —  Hon.  Z.  A. 
Church,  Judge. 

Thursday,  Deoembbr  10, 1896. 

Action  at  law,  for  the  conversion  of  certain  prop- 
erty alleged  to  belong  to  plaintiff.^  The  court  sus- 
tained a  demurrer  to  the  plaintiff's  petition,  and 
plaintiff  appeals. — Jieversed, 
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M.  R.  McCrary  and  Brown  McCrary  for  appellant. 
Stevenson  &  Lavender^  for  appellees. 

Dbbmbr,  J. — The  petition  alleges  that  the  plain- 
tiff is  the  owner  of  certain  personal  property,  which 
she  claims  the  defendant  sheriff,  by  direction  of  his 
co-defendant,  wilfully,  unlawfully,  and  maliciously, 
seized,  under  a  writ  of  attachment,  issued  against  one 
W.  Bradley,  and  which  they  still  retain,  and  have  con- 
verted to  their  own  use;  that  she  gave  notice  to  Miller 
of  her  ownership  of  the  property,  as  by  statute 
required,  before  bringing  suit;  but  that  he  refused  to 
release  the  same;  and  she  asks  actual  and  exemplary 
damages.  To  the  petition  is  attached  a  copy  of  the 
notice  which  plaintiff  claims  she  served  upon  the  sheriff. 
This  notice  merely  recites  that  plaintiff  is  the  owner 
of  the  property  levied  upon;  that  defendants  were 
notified  before  the  levy  that  plaintiff  owned  the  prop- 
erty; and  that  Wallace  knew  all  about  the  ownership 
before  the  levy  was  made.  To  this  petition  defend- 
ants filed  two  demurrers.  The  first  one  was  with- 
drawn by  permission  of  the  court  before  the  second 
was  filed,  and  the  ruling  of  the  court  was  upon  the 
second  demurrer.  The  grounds  of  this  demurrer  are, 
that  the  notice  served  upon  the  sheriff  is  not  suflScient, 
under  the  statute,  and  for  that  reason  defendants  are 
not  liable  for  converting  the  property.  This  demurrer 
was  sustained,  and  the  appeal  involves  the  correctness 
of  the  ruling. 

The  statute  having  reference  to  the  case  is  as  fol- 
lows: "An  oflBcer  is  bound  to  levy  an  attachment  on 
any  personal  property  in  the  possession  of,  or  that  he 
has  reason  to  believe  beloners  to  the  defendant,  or  on 
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that  such  property  belongs  to  him,  and  stating  the 
nature  of  his  interest,  and  the  facts  showing  how  he 
acquired  such  interest,  and  for  what  consideration, 
such  oflBcer  may  release  the  property,  unless  a  bond  be 
given  as  provided  in  the  next  section.  But  such  oflB- 
cer shall  be  protected  from  all  liability  by  reason  of 
such  levy,  until  he  receives  such  written  notice." 

1  McClain's    Code,   section    4195.      It   will    be 
observed  that  the  notice  given  the  sheriff  in 

this  case  does  not  meet  the  requirements  of  the  stat- 
ute, in  this:  (1)  It  does  not  state  how  plaintiff 
acquired  her  interest  in  the  property.  (2)  It  does  not 
give  the  consideration  she  paid.  The  notice  is  so 
defective  that  no  action  will  lie  against  the 

2  sheriff  for  serving  the  writ.  It  is  insisted,  how- 
ever, that  the  defendant,  Wallace,  is  responsi- 
ble for  his  trespass  and  subsequent  conversion  of  the 
property,  no  matter  whether  notice  was  given  or  not. 
A  determination  of  this  question  necessitates  careful 
examination  of  the  petition,  which  we  may  observe  is 
somewhat  peculiar.  It  charges  that  the  defendant, 
Miller,  at  the  instance  and  by  direction  and  order  of 
defendant,  Wallace,  wilfully  and  maliciously  seized 
the  plaintiff's  property,  about  November  24, 1894,  and 
has  since  retained  and  converted  the  same  to  his  own 
use,  well  knowing  that  the  property  belonged  to  the 
plaintiff.  This  action  was  apparently  brought  as  at 
common  law  for  the  conversion  of  the  property,  and, 
but  for  the  statute  we  have  quoted,  there  is  no  doubt 
but  that  it  would  lie  against  both  defendants. 

It  is  elementary  doctrine  that  the  levy  of  an  attach- 
ment upon  the  property  of  a  stranger  to  the  writ  is  a 
trespass  on  the  rights  of  the  owner,  who  may  main- 
tain either  trover,  trespass,  or  replevin,  not  only 
against  the  oflScer  serving  the  writ,  but  also  against 
ttie  plaintiff  in  the  suit,  if  it  appears  that  the  plaintiff 
either  directed  the  act,  or  afterwards  ratified  it.    And, 
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if  trover  be  brought,  no  demand  on,  or  notice  to  the 
officer  need  be  proved,  in  the  absence  of  a  stat- 
ute requiring  it.  Drake,  Attachm.  section  196; 
Shinn,  Attachm.  section  362.  The  statute  sus- 
pends the  right  of  action  against  the  officer  until 
the  notice  therein  provided  for  has  been  given. 
It  does  not  undertake  to  give  the  attaching  plain- 
tiff protection,  nor  is  the  giving  of  notice  a  condi- 
tion precedent  to  a  right  of  action  against  him. 
His  liability  stands  as  it  was  at  common  law,  and  if  he 
direct  the  seizure  of  a  stranger's  property  under  a  writ 
of  attachment,  and  afterwards  convert  the  property 
to  his  own  use,  he  is  liable.  The  notice  is  for  the  pro- 
tection of  the  officer,  who  is  bound  to  levy  upon  any 
property  which  the  plaintiff  directs  him  to  seize,  and 
the  primary  object  of  the  statute  is  to  compel  the  offi- 
cer to  make  the  levy,  and  protect  him  from  liability 
for  so  doing.  Cheadle  v.  Ouittar,  68  Iowa,  680  (28  N. 
W.  Rep.  14).  The  plaintiff  in  attachment  acts  at  his 
peril,  and  there  is  no  statute  relieving  him  from  his 
common  law  liability.  The  question  presented  does 
not  seem  to  have  been  considered  in  any  prior  case  in 
this  court.  It  was  indirectly  involved  in  the  case  of 
Peterson  v.  Fol%  67  Iowa,  402  (25  N.  W.  Rep.  677).  We 
there  held  that  the  plaintiff  in  an  attachment  suit  was 
liable  in  conversion  for  the  seizure  and  sale  of  the 
property  of  a  stranger,  and  the  statement  of  the  case 
indicates  that  no  notice  was  given  the  sheriff  of  the 
plaintiff's  ownership.  It  must  be  borne  in  mind  that 
this  is  an  action  for  conversion,  and  not  an  attempt  to 
recover  the  specific  property  levied  upon.  What  the 
rule  should  be  if  it  were  an  action  of  replevin,  we  will 
not  attempt  to  decide.  The  cases  of  Atwood  v.  Brown^ 
72  Iowa,  723  (32  N.  W.  Rep.  108),  and  Craig  v.  Fowler, 
59  Iowa,  200  (13  N.  W.  Rep.  116),  lend  some  support 
to  our  conclusions.  The  demurrer  was  a  joint  one, 
8,nd  sho\ild  have  been  overruled. 
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n.  The  record  does  not  show  that  any  judgment 
was  rendered  in  the  case.  The  recital  is  that  "the 
court  sustained  the  demurrer,  and  that  plaintiff  then 

and  there  refused  to  plead  further,  and  elected 
8         to  stand  on  her  petition,  and  then  and  there 

duly  excepted  to  the  ruling  of  the  court  in  sus- 
taining the  said  demurrer."  In  the  case  of  Cowen  v. 
Boone,  48  Iowa,  350,  we  held  that  such  an  order  was 
appealable,  although  no  final  judgment  was  entered 
or  rendered  by  the  court.  No  further  comment  is  nec- 
essary. The  court  erred  in  sustaining  the  defendants' 
joint  demuijer,  and  its  ruling  is  bsybbssd. 


IW    IT3 
108    MI 

O'Lbaby  &  Bbothbr  and  The  Stavbb  &  Abbott  Manu-  \^  ^ 
FAOTURiicG    Company    v.    The   Mbbohants'   and 
Bankers'  Mutual  Insurance  Company  ov  Des 
Moines,  Iowa,  Appellant. 

Insanmee:  wbitten  consent.  An  insurance  policy  proTiding  fhat 
it  shall  be  void,  if  the  insured  contracts  other  insurance  on  the 
property  without  written  consent  indorsed  an  the  policy ,  is  aYOided 
by  the  assured's  obtaining  such  additional  insurance  without 
obtaining  the  required  indorsement,  although  he  obtains  a  letter 
from  the  secretary  of  the  company  obtaining  such  consent. 

On  Es-HBAjtiNa.'  -Thubsdat,  Deobkbbb  10, 1896. 

Sams:  Powers  of  secretary .  The  written  consent  of  the  secretary  and 
general  agent  of  an  insurance  company,  that  an  insured  may  place 
additional  insurance  upon  the  property  coyered  by  its  policy,  is 
not  the  consent  of  the  company  which  the  policy  requires  to  be 
indorsed  thereon  in  writing,  where  the  policy  also  provides  that  no 
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Action  to  recover  the  sum  of  five  hundred  dollars 
upon  a  fire  insurance  policy.  Trial  by  jury.  Verdict 
and  judgment  for  the  plaintiffs.  Defendant  appeals. 
— Reversed. 

James  A.  Howe  and  Read  <&  Read  for  appellant. 

Thomas  Stapleton  and  T.  S.  Kitchen  for  appellees. 

RoTHROOK,  C.  J. — The  policy  of  insurance  upon 
which  the  action  was  brought,  was  issued  by  the 
defendant  to  O'Leary  &  Plank,  on  the  twenty- 
fourth  day  of  May,  1888.  Afterward  Plank  assigned 
his  interest  in  the  policy  to  O'Leaiy  &  Bro.  This 
assignment  was  assented  to  by  the  defendant,  by  the 
proper  indorsement  in  writing  as  required  by  the 
policy.  The  property  insured  consisted  of  a  stock  of 
farm  implements,  wagons,  buggies  and  other  mer- 
chandise. The  property  was  destroyed  by  fire  in 
December,  1891.  After  the  fire,  O'Leary  &  Bro.  assigned 
their  claim  against  the  defendant  to  the  Staver  A 
Abbott  Manufacturing  Company,  one  of  the  creditors 
of  the  insured.  These  transfers  have  no  particular 
significance,  more  than  that,  the  action  appears  to  be 
maintained  for  the  benefit  of  the  last-named  company. 
The  policy  provided  that  the  contract  of  insurance 
should  become  void  if  the  assured  contracted  other 
insurance  on  the  property,  without  consent  in  writing 
indorsed  on  the  policy  by  the  company.  And  it 
further  provides  that  no  agent  of  the  company  has 
any  authority  to  waive,  modify,  or  erase  any  of 
the  printed  conditions  of  the  contract.  It  appears 
that  O'Leary  &  Bro.  afterward  insured  the  prop- 
erty in  other  companies,  to  the  extent  of  one 
thousand  five  hundred  dollars,  without  complying 
with  the  foregoing  provision  of  the  contract.  The  pol- 
icy was  not  sent  to  the  general  office  of  the  company 
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for  its  indorsement  consenting  to  the  additional  insur- 
ance, and  no  reason  is  shown  in  this  whole  record 
why  the  consent  of  the  company  was  not  obtained  in 
the  manner  provided  for  in  the  contract.  It  is  not 
claimed  that  the  clause  in  the  contract  in  reference 
to  additional  insurance  was  in  any  manner  concealed, 
or  that  the  plaintiffs  did  not  know  that  they  contracted 
that  they  would  not  procure  additional  insurance 
without  obtaining  the  required  indorsement.  On  the 
contrary,  it  would  seem,  from  the  fact  that  the  plain- 
tiffs sent  in  the  policy,  and  procured  the  consent  to 
the  change  of  ownership  by  an  indorsement  in  writing, 
that  they  were  fully  advised  of  the  terms  of  the 
contract. 

The  plaintiffs  claim  that  they  procured  the  con- 
sent by  writing  a  letter  to  the  company,  and  that  they 
received  a  letter  in  reply,  from  the  secretary,  con- 
senting to  the  additional  insurance.  Neither  of  these 
alleged  letters,  and  no  copies  thereof,  were  produced 
on  the  trial.  O'Leary  and  his  brother  both  testified, 
as  witnesses,  to  the  contents  of  the  alleged  letters. 
The  secretary  of  the  company  testified  that  he  neither 
received  nor  answered  such  a  letter.  It  is  contended 
in  behalf  of  appellant  that,  although  there  may  be  a 
conflict  in  the  evidence  as  to  whether  a  letter  was 
written  and  answered,  the  evidence  did  not  show  a  com- 
pliance with  the  contract  on  the  part  of  the  plaintiffe. 
This  is  the  main  question  in  the  case,  and  we  think 
the  court  should  have  sustained  objections  to  the 
evidence,  and  should  have  instructed  the  jury  that, 
under  the  undisputed  facts  in  the  case,  the  plaintiffs 
were  not  entitled  to  a  verdict,  because  they  did  not 
comply  with  their  contract.  There  is  no  principle  of 
law  which  sanctions  any  such  failure  to  abide  by  a 
contract  of  insurance.  It  will  be  observed  that  this 
question  does  not  involve  a  waiver  of  proofs  of  loss, 
or  of  holding  the  company  liable  for  the  acts  of  its 


Digitized  by 


Google 


176  OTiBABT  &  Brother  v.  Insurance  Co.     [100  Iowa 

agents  in  effecting  insurance.  And  there  ought  to  be 
no  question  that  an  insurance  company  has  the  right 
to  so  contract  as  that  its  liability  consequent  upon  a 
change  in  the  contract,  shall  be  in  writing.  These 
views  are  supported  by  the  following  cases:  Zimmer- 
man  v.  Insurance  Co,,  77  Iowa,  685  (42  N.  W.  Rep.  462); 
Kirkman  v.  Insurance  Co.,  90  Iowa,  457  (57  N.  W.  Rep. 
952);  Hankins  v.  Insurance  Co.  (Wis.)  (35  N.  W.  Rep. 
34);  Cleaver  v.  Insurance  Co.  (Mich.)  (32  N.  W.  Rep. 
660);  Insurance  Co.  v.  Watson,  23  Mich.  486;  Smith  v. 
Insurance  Co.  (Vt.)  (15  Atl.  Rep.  353);  Gladding  v. 
Insurance  Co.  (Cal.)  (4  Pac.  Rep.  764).  It  is  true  that 
the  secretary  of  an  insurance  company  is  an  agent 
clothed  with  greater  authority  than  adjusting  or  solic- 
iting agents,  but  it  is  not  an  unreasonable  require-, 
ment  that  the  policy  holder  should  comply  with  his 
contract,  in  a  matter  of  such  importance  as  procuring 
additional  insurance;  and  the  reason  of  such  a  rule  is 
exemplified  in  this  case  by  the  fact  that  when  the  fire 
occurred,  the  insurance  on  the  property  was  about  equal 
to  its  value.  As  this  disposition  of  the  case  leads  to 
a  reversal,  other  alleged  errors  need  not  be  considered. 
— Rbvbrsbd. 

Supplemental  Opinion  on  Re-hearing. 

Appeal  from  Iowa  District  Court. — Hon.  S.  H.  Fairall, 

Judge, 

Thursday,  December  10,  1896. 

The  policy  of  insurance  upon  which  recovery  is 
sought  in  this  action  was  issued  to  O'Leary  &  Plank 
on  May  24, 1888.  Thereafter,  and  with  the  consent  of 
the  company,  as  by  the  policy  provided.  Plank 
assigned  his  interest  in  the  policy  to  O'Leary  &  Bro. 
The  policy  covered  a  stock   of   farm   implements, 
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including  wagons,  buggies  and  twines.  December  10, 
1891,  the  property  was  destroyed  by  fire.  Thereafter 
O'Leary  &  Bro.  assigned  their  claim  against  the 
defendant  company  to  the  Staver  &  Abbott  Manufac- 
turing company,  a  creditor  of  the  insured.  The  cause 
was  tried  to  a  jury,  and  a  verdict  rendered  for  the 
plaintiff  on  which  a  judgment  was  entered.  Defend- 
ant H.]ppeBis.— Reversed. 

Read  &  Read  for  appellant. 

Thomas  Stapleton  and  T.  S.  Kitchen  for  appellees. 

KiNNE,  J. — This  cause  was  heard  at  the  January 
term,   1896,  and  an   opinion   filed    on    February  7, 
1896,  reversing  the  judgment  of   the   lower  court, 
A  re-hearing   having    been    granted,  and    the  case 
again  argued,  it  is   now  before  us  for  determina- 
tion.   In  the  former  opinion  but  one  question  was 
considered,  as  we  then  deemed  it  the  controlling  ques- 
tion in  the  case.    On  a  re-examination  of  the  case,  we 
are  still  of  the  opinion  that  no  other  question  argued 
requires  special  ^consideration.    The  policy  provided 
that:    "This  contract  shall  be  void  and  of  no  effect 
unless  consent  in  writing  is  indorsed  hereon  by  the 
company  in  each  of  the  following  instances,  viz.:    If 
the  assured  shall  now  have,  or  hereafter  make  or  pro- 
cure, any  other  contract  of  insurance,  whether  valid 
or  not,  on  property  conveyed  in  whole  or  in  part  by 
this  contract.    *    *    ♦     No  agent  of  this  company 
has  any  authority  to  waive,  modify,  erase,  or  strike 
out  any  of  the  printed  conditions  of  this  contract. 
And  it  is  mutually  understood  and  agreed  by  and 
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After    the    policy    had     been    issued,    O'Leary    & 
Bro.    procured     additional    insurance    thereon    in 
other   companies    in    the    sum    of    one    thousand 
five    hundred     dollars.     No    written    consent    for 
the  same  was  ever  given  by  the  company,  unless  that 
hereafter  mentioned  can  be  so  construed;  and  no  con- 
sent was  ever  indorsed  upon  the  policy  by  the  com- 
pany.   The  plaintiffs  allege  that  O'Leary  &  Bro.,  in 
writing,  informed  the  defendant's  secretary  of  their 
desire  to  take  additional    insurance,    and  that   the 
defendant  consented  thereto  in  a  letter  written  and 
signed  by  the  defendant's  secretary.    Defendant  takes 
issue  on  these  averments,  and  also  pleads  the  condi- 
tions of  the  policy  above  set  out;  avers  that  additional 
insurance  was  procured  upon  the  property  by  O'Leary 
&  Bro.,  without  the  knowledge  or  consent  of  the  com- 
pany, and  in  violation  of  the  terms  and  conditions  of 
the  policy.    Evidence  was  introduced  tending  to  sus- 
tain the  respective  allegations.    Appellant  contends 
that,  even  if  it  be  found  that  O'Leary  &  Bro.  wrote  to 
the  defendant  for  permission  to  take  the  additional 
insurance,  and  if  the    secretary    replied  in  writing 
consenting  thereto,  still  it  is  not  shown  that  plaintiffs 
have  complied  with  the  terms  and  conditions  of  the 
policy  with  respect  thereto.    Their  claim  is  that  the 
consent  to  additional  insurance  must  be  in  writing  by 
the  company,  and  must  be  by  it  indorsed  upon  the 
policy.    Appellees  claim  that,  if  consent  in  writing 
was  given  by  defendant's  secretary,  it  is  a  compliance 
with  the  terms  of  the  policy,  though  it  was  never 
indorsed  thereon.     The  secretary  of  the  company, 
who  in  this  instance  gave  the  consent  to  the  addi- 
tional insurance  if  it  was  given,  was  not  the  company, 
and  could  not  consent  for  it,  unless  authorized  so  to 
do.     Here  is  a   positive   provision    of   a   contract, 
expressly  assented  to  by  the  assured,  whereby  all 
agents  of  the  companv  are  prohibited  from  doing  the 
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act  claimed  to  have  been  done  in  this  case.  The  sec- 
retary, though  an  oflScer,  and,  as  the  evidence  shows, 
a  general  agent,  is  nevertheless  an  agent  within  the 
provision  of  the  contract  prx)hi  biting  agents  from  con-^ 
senting  to  additional  insurance  True  it  is,  this 
defendant  is  a  corporation,  and  must,  of  necessity,  act 
through  its  agents;  and  it  may  be  that,  as  a  general 
agent  of  the  defendant,  he  was,  by  the  laws  of  the 
corporation,  clothed  with  power  to  act  for  it  in  the 
matter  of  consenting  to  the  taking  of  additional  insur- 
ance. There  is,  however,  no  evidence  in  this  record 
as  to  the  character  and  extent  of  his  powers  further 
than  that  he  countersigned  policies,  did  consent  to  an 
assignment  of  this  policy,  and  approved  the  nsks 
taken  by  the  company.  It  is  urged  that  because  he  was 
a  general  agent  we  may  presume  that  he  had  power  to 
waive  an  express  provision  of  the  policy  prohibiting 
him  from  doing  the  act  which  it  is  claimed  he  did 
do.  If  the  act  in  controversy  was  one  not  prohib- 
ited by  the  express  terms  of  the  contract,  or  if 
the  contract  was  silent  respecting  it,  it  may  be 
that  we  should  be  warranted  in  presuming  that 
such  power  was  possessed  by  the  secretary  and  gen- 
eral agent,  as  it  is  manifest  that  the  power  to  do  the 
act  must,  of  necessity,  rest  somewhere.  In  this  case 
the  company  itself  has  taken  from  its  secretary,  by  the 
terms  of  the  contract,  whatever  power  he  might  other- 
wise have  had  to  consent  to  additional  insurance, 
except  as  is  provided  in  the  policy.  In  the  absence  of 
evidence  that  power  had  been  reposed  in  the  secretary 
and  general  agent,  by  the  by-laws  of  the  company,  or 
in  some  other  way,  to  abrogate  and  set  aside  the 
express  provisions  of  the  policy,  which  are  a  clear 
limitation  upon  his  powers,  the  latter  are  binding 
upon  him  as  well  as  upon  the  assured,  who  assented 
thereto.  As  said  in  Mechem,  Ag.  section  287:  "The 
general  agent,  therefore,  binds  his  principal  when,  and 
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only  when;  his  act  is  justified  by  the  authority  con- 
ferred upon  him."  Nor  can  we  presume  that  Kirk- 
man  had  authority  to  act  contrary  to,  and  in  violation 
of,  the  terms  of  the  contract.  Hollis  v.  Insurance  Co., 
65  Iowa,  458  (21  N.  W.  Rep.  774).  If  authority  to  do 
the  act  in  question  rested  in  the  secretary  and  general 
agent,  notwithstanding  the  provisions  of  the  policy, 
it  should  have  been  shown  by  the  plaintiffs.  Our  con- 
clusion, then,  is  that  the  secretary  and  general  agent, 
in  view  of  the  provisions  of  the  policy,  and  in 
the  absence  of  evidence  showing  authority,  did  not 
have  authority  to  consent,  as  it  is  claimed  he 
did,  to  the  taking  of  the  additional  insurance.  No 
ease  has  been  before  this  court  in  which  the  provisions 
of  the  policy  were  exactly  like  those  in  the  case  at 
bar.  In  Kirkman  v.  Insurance  Co.,  90  Iowa,  457  (57  N. 
W.  Rep.  952),  a  policy  was  consideredVhich  contained 
provisions  very  similar  to  those  contained  in  the  pol- 
icy before  us.  It  was  said  in  that  case:  ''There  is  no 
question  as  to  the  rights  of  the  parties  under  such  a 
contract  as  this.  There  is  no  statute  of  this  state  by 
which  insurance  companies  are  bound  by  all  the  acts 
of  the  agents  which  they  send  out  to  deaJ  with  the 
public,  and  the  courts  cannot  say  that  a  contract  lim- 
iting the  power  and  authority  of  agents  is  void.  The 
plaintiff  in  this  case  must  be  held  to  have  assented  to 
this  stipulation  in  the  policy,  and  for  aught  that 
appears,  she  is  bound  thereby."  This  case  was  followed 
in  Ruthven  v.  Insurance  Co,,  92  Iowa,  316  (60  N.  W. 
Rep.  666).  In  Taylor  v.  Insurance  Co.,  98  Iowa,  521  (67 
N.  W.  Rep.  579),  in  refen-mg  to  similar  conditions  in 
a  policy,  we  said:  "The  conditions  of  a  policy  upon 
which  the  defendant  relies  are,  in  the  absence  of  stat- 
utory regulations,  valid,  and  binding  upon  the  plain- 
tiff." See,  also,  Zimmerman  v.  Insurance  Co.,  77  Iowa, 
686  (42  N.  W.  Rep.  462).  Without  now  determining 
whether,  in  case  the  secretary  and  general  agent  had 
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power  to  consent  to  the  additional  insurance,  such 
consent  would  be  binding  upon  the  company,  it  not 
having  been  indorsed  upon  the  policy,  it  may  be 
proper  to  add  that  the  cases  relied  upon  by  plaintiffs 
as  holding  that  a  waiver,  if  in  writing,  need  not  be 
indorsed  upon  the  policy,  even  when  so  required  by 
the  contract  of  insurance,  do  not  contain  provisions 
like  those  in  the  case  at  bar  The  provisions  in  the 
policy  before  us  are  not  only  materially  different,  but 
this  policy  contains  additional  provisions,  which  may 
have  an  important  bearing  upon  the  question  pre- 
sented. In  the  view  we  have  taken,  it  was  error  to  admit 
the  evidence  regarding  the  consent  to  the  additional 
insurance.  The  jury  should  have  been  instructed 
that,  as  plaintiffs  had  not  complied  with  the  provis- 
ions of  the  policy  with  reference  to  additional  insur- 
ance, they  could  not  recover.  For  the  reasons  given, 
the  judgment  below  is  rbvbbsed. 


Casoilda  Laraway,  Appellant,  v.  S.  P.  Zenor,  Sheriff, 
Edward  H.  Litchfield,  Intervener. 

Adfeme  Possession:  color  of  title:  Hfisband  and  wife.  A  quit 
claim  deed  by  a  husband  to  his  wife,  of  land  held  by  him  under  a 
contract  for  its  purchase,  which,  to  her  knowledge,  had  become 
subject  to  forfeiture  because  of  his  non-performance,  is  insuf 
ficient  to  vest  her  with  color  of  title  on  which  to  rest  a  claim  of 
adverse  possession,  based  on  husband  and  wife,  going  into  pos 
session,  as  against  the  other  party  to  the  contract  of  purchase  o\ 
his  successors,  though  she  paid  for  the  assignment  made  to  dlnr, 
with  her  separate  property 

Appeal  from  Boone  District  Court. — Hon.  B.  P.  Bird- 
sall,  Judge. 

Thursday,  December  10,  1896 

This  suit  was  brought  by  the  plaintiff  to  enjoin 
the  execution  against  her  by  the  defendant  Zenor, 
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sheriff,  of   Boone  county,  of   a  writ  of   possession 
involving  the  east  half  of  the  southwest  quarter  of 
section  thirty-five,  township  eighty-two,  range  twenty- 
Seven — eighty  acres  of  land  situated  m  that  county. 
The  writ  was  issued  upon  a  judgment  obtained  in  the 
district  court  m  Story  county,  in  a  suit  between  the 
intervener,  Edward    H.   Litchfield,  as  plaintiff,  and 
Isaac  Laraway,  the  husband  of  this  plaintiff,  as  defend- 
ant.   Plaintiff,  after  alleging  that  she  was  in  no  sense 
bound  by  said  judgment,  and  that  the  sheriff  had  no 
authority  to  remove  her  from  the  land  thereunder, 
also  claimed  to  be  the  owner  of  the  property  in  her 
own  right,  and  asked  for  a  temporary  writ  of  injunc- 
tion restraining  the  sheriff  from  removing  her  from 
the  land  in  question.    An  order  was  made  in  cham- 
bers, for  the  issuance  of  the  injunction,  and  at  the 
first  term  following  the  commencement  of  the  suit, 
Edward  H.  Litchfield,  claiming  to  be  the  owner  of  the 
land,  intervened,  alleging  his  ownership,  denying  that 
plaintiff  had  any  interest  in  the  property,  asking  that 
his  title  be  quieted  against  plamtiff's  claim,  and  that 
the  injunction  be  dissolved.    Upon  these  issues,  thus 
stated  in   brief,  trial   was  had,  which  resulted  in  a 
decree  in  favor  of  the  intervener,  whereby  his  title  to 
the  land  was  quieted  and  confirmed  as  against  the 
plaintiff's    claim,    and    the    injunction    theretofore 
obtained,  dissolved.    Plaintiff  appeals. — Affirmei. 

A  J.  Holmes  and  Shortly  &  Harpel  for  appellant. 

Gatch,  Connor  <&  Weaver  and  Dyer  &  Stevens  for 
appellees. 

Given,  J. — I.  As  stated  by  counsel  for  plaintiff, 
the  only  question  in  the  case  is,  not  whether  the  plain- 
tiff could  have  been  removed  under  the  writ  of  pos- 
session in  the  suit  against  her  husband,  nor  whether 
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the  injunction   procured   by  her  should    have   been 
vacated,  but  v^helher  the  plaintiff,  or  the  intervener, 
is  the  true  owner  of  the  property,    it  is  admitted  by 
plaintiff  that  the  patent,  or  government  title,  is  in  the 
intervener,  and  that  the  sole  question  for  determina- 
tion by  this  court,  is  that  of  the  validity  of  the  claim 
of  plaintiff  to  ownership  by  adverse  possession.    Plain- 
tiff's claim  rests  upon  the  following  facts:    6.  W. 
Rowley  entered  into  a  contract  in  writing,  July  27, 
1874,  with  Edwin  C.  Litchfield,  the  then  owner  of  the 
eighty  acres  of  land  in  controversy,  for  the  purchase 
of  the  same  for  one  thousand  dollars,  to  be  paid  part 
in  cash,  and  the  balance  in  eight  equal  annual  payments, 
with  interest,  payments  commencing  on  the  first  day 
of  January,  1876.     Said  contract  provides  that  the 
same  will  become  forfeited  by  non-payment  of  any  of 
said  installments,  or  the  taxes.    Rowley  took  and 
held  possession  of  the  land  until  December  16,  1874, 
when,  with  the  consent  of  Edwin  C.  Litchfield,  he 
assigned  said  contract  to  A.  A.  Wilson,  who  agreed  to 
fully  perform  the  covenants  thereof.     Mr.  Wilson 
went  into  possession  of  the  land,  and  continued  to 
occupy  it  until  his  death,  October  19,  1877.    On  this 
contract,  interest  was  paid  as  follows:    February,  1875, 
twenty  dollars;    January,  1876,  twenty-five  dollars; 
and  January,  1877,  one  hundred  dollars.    No  other 
payments  were  made.    July  15, 1878,  Fannie  Wilson, 
widow,  Carrie  E.  Clark,  daughter,  and  Isaac  Clark,  her 
husband,  sole  heirs  of  A.  A.  Wilson,  with  the  con- 
sent of  Edwin  C.  Litchfield,  assigned  said  contract  to 
Isaac  Laraway,  hjisband  of  plaintiff,  he  agreeing  to 
perform  all  the  covenants  thereof.    Soon  thereafter, 
Isaac  Laraway  and  the  plaintiff,  with  their  family, 
went  to  live  on  said  lacnd,  and  have  ever  since  resided 
thereon.    Intervener  Edward  H.  Litchfield  became 
seized  of  the  interest  of  his  father  in  said  land  on  his 
death.    Isaac  Laraway  failed  to  make  any  of  the 
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payments  called  for  by  said  contract,  by  reason  of  which 
it  became  forfeited  by  its  terms.  On  August  26,  1879, 
Isaac  Laraway  entered  into  an  agreement  in  writing 
with  intervener  for  the  purchase  of  said  land  for  the 
consideration  of  one  thousand  three  hundred  dollars. 
One  hundred  and  thirty  dollars  of  this  amount  was  to  be 
paid  January  1,  1881,  and  the  balance  in  nine  equal 
annual  payments  commencing  January  1,  1882,  with 
interest.  This  contract  also  provides  that  it  shall 
become  forfeited  by  failure  to  pay  any  of  the  ir^^t^ll- 
ments  or  taxes.  Isaac  Laraway  failed  to  make  any  pay- 
ments whatever  upon  this  contract.  Isaac  Laraway 
having  failed  to  make  the  payment  due  January  1, 
1881,  intervener,  on  January  24, 1881,  brought  an  action 
against  him  to  recover  possession  of  the  land,  and 
recovered  judgment  therefor,  December  7,  1886.  A 
writ  to  place  Edward  H.  Litchfield  in  possession  was 
issued  on  that  judgment,  and  this  action  was  origi- 
nally brought  to  restrain  the  execution  of  that  writ. 
Thus  far  it  is  entirely  clear  that  plaintiff  has  no  inter- 
est or  possession  of  the  land  except  as  wite  of  Isaac 
Laraway,  and  that  that  interest  and  right  of  possession 
has  been  fully  forfeited.  Plaintiff  alleges,  as  the 
basis  of  her  ownership  and  right  to  possession  of  the 
land,  as  follows:  That  on  and  prior  to  the  third  day  of 
August,  1878,  she  was  the  sole  owner  of  a  certain  tract 
of  land  in  Missouri;  that  on  that  day,  in  pursuance  of 
an  agreement  between  her  and  the  said  widow  and 
heirs  of  A.  A.  Wilson,  deceased,  she  conveyed  to  said 
Fannie  Wilson,  said  Missouri  land;  that  in  considera- 
tion thereof,  said  Fannie  Wilson,  Carrie  E.  Clark,  and 
Isaac  Clark  conveyed  to  her  by  deed  all  their  right, 
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recorded,  while  intervener  contends  that  no  such  deed 
was  ever  executed;  and  herein  we  have  the  controlling 
contention  in  this  case.  It  further  appears  that  on 
the  thirtieth  day  of  December,  1880,  Isaac  Laraway, 
for  the  recited  consideration  of  seven  hundred  dollars, 
executed  to  his  wife  an  absolute  bill  of  sale  of  cer- 
tain farm  implements,  one  heifer,  turkeys,  chickens, 
eighteen  hundred  bushels  of  com,  and  one  hundred 
bushels  of  oats,  "now  in  the  possession  of  said  Cascilda 
Laraway  in  the  county  of  Boone  and  state  of  Iowa.*' 
This  was  recorded  December  31, 1880.  On  the  thir- 
tieth day  of  December,  1880,  Isaac  Laraway  also 
executed  to  his  wife,  for  the  recited  consideration  of 
nine  hundred  and  seventy-five  dollars  in  hand  paid,  a 
quit-claim  deed  for  one  hundred  and  sixty  acres  of 
land,  including  the  land  in  question,  which  deed  was 
recorded  on  the  same  day.  Isaac  Laraway  had  no 
claim  whatever  to  the  eighty,  other  than  that  in  suit, 
except  under  a  lease. 

II.  Prior  to  August  3,  1878,  these  parties  had 
negotiated  and  agreed  upon  an  exchange  of  Mrs.  Lar- 
away's  Missouri  land,  for  the  Wilson  interest  in  the 
land  in  controversy,  and  on  that  day  met  at  the  office 
of  Cardell  &  Shortly,  in  Perry,  Iowa,  to  complete  the 
deal.  Plaintiff  contends  that  on  that  day  Mrs.  Wilson 
and  Mr.  and  Mrs.  Clark,  executed  to  her  a  quit-claim 
deed  for  the  land  in  controversy,  in  consideration  of 
her  deed  to  Mrs.  Wilson  for  the  Missouri  land.  There 
is  a  conflict  in  the  evidence  as  to  whether  a  deed  was 
executed  to  the  plaintiff,  and  we  think  the  preponder- 
ance is  in  favor  of  the  conclusion  that  there  was  not. 
There  was  no  necessity  for  such  a  deed.  The  only 
interest  that  the  Wilson  heirs  had  was  under  the 
Rowley  contract,  and  this  interest  would  be  fully 
transferred  by  an  assignment  of  the  contract.  The 
Wilson  heirs,  either  then  or  theretofore,  assigned  the 
Bowley  contract  to  Isaac  Laraway,  and  therefore  were 
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not  likely  to  make  a  deed  to  Mrs.  Lara  way.  It  is  true 
the  assignment  to  Isaac  Laraway  and  the  consent  of 
Mr.  Litchfield  thereto,  are  dated  at  Ogden,  Iowa,  July 
15, 1878;  but  we  are  satisfied  that  the  assignment  and 
the  agreement  to  perform  the  conditions  of  the  con- 
tract were  written,  ready  for  signatures,  at  Ogden, 
where  the  consent  of  Mr.  Litchfield's  agent  had  to  be 
obtained,  and  that  they  were  dated  to  correspond  with 
the  date  of  the  consent.  Mrs.  Wilson  and  Mrs.  Clark 
testified  that  they  signed  but  one  paper  on  August  8, 
and  this,  we  have  no  doubt,  was  the  assignment  of  the 
Rowley  contract  to  Isaac  Laraway.  We  are  strength- 
ened in  the  conclusion  that  no  deed  was  executed  to 
the  plaintiff  from  the  fact  that  none  is  produced,  nor 
its  absence  satisfactorily  accounted  for.  The  plaintiff 
insists  that  she  had  no  knowledge  of  the  Rowley  con- 
tract, nor  of  the  assignments  thereof,  nor  of  the  con- 
tract between  Mr.  Litchfield  and  her  husband.  In 
view  of  the  relation  of  Mr.  and  Mrs.  Laraway,  and  all 
the  facts  and  circumstances  proven,  it  seems  to  us 
incredible  that  she  did  not  know  of  these  transactions. 
We  are  convinced  that  Mrs.  Laraway  conveyed  her 
Missouri  land,  in  consideration  of  the  assignment  of 
the  Rowley  contract  to  her  husband,  and  with  full 
knowledge  as  to  the  nature  of  the  contract,  and  that 
the  transfer  was  to  him.  This  being  true,  her  posses- 
sion, as  well  as  her  husband's,  was  not  adverse  to,  but 
under  the  contract  with,  Mr.  Litchfield.  If  the  inter- 
est of  the  Wilson  heirs  had  been  transferred  by  deed 
'  to  Mrs.  Laraway,  instead  of  by  an  assignment  of  the 
contract  to  her  husband,  the  condition  would  be  the 
same,  for  in  neither  case  would  her  possession  be 
adverse  to  intervener.  The  evidence  shows  that  Mrs. 
Laraway  exercised  more  control  over  the  farm,  in 
working,  renting,  and  caring  for  it,  than  farmers* 
wives  usually  do;  but  this  is  explained  by  the  fact  that 
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her  husband  was  absent  from  home  much  of  the  time, 
working  at  his  trade  and  other  employments. 

III.    We  next  inquire  as  to  the  effect  that  should 
be  given  to  the  quit-claim  deed  from  Laraway  to  the 
plaintiff.     The    Rowley   contract   had    long    before 
become  forfeited  by  its  own  terms,  and  neither  plain- 
tiff nor  her  husband  had  any  rights  under  it.    This 
quit-claim  deed  was  made  December  30, 1880,  and  on 
January  1, 1881,  the  contract  between  Litchfield  and 
Laraway  became  forfeited  by  failure  to  pay  the  one 
hundred  and  thirty  dollars  due  that  day.    All  that  Mr. 
Laraway  had  conveyed  was  his  right  under  that  con- 
tract, and,  if  that  deed  may  be  treated  as  a  transfer  of 
that  interest,  Mrs.  Laraway  has  forfeited  all  rights 
under  it  by  failing  to  make  the  payments  required. 
Knowing,  as  we  think  she  did,  that  Laraway  had  no 
interest  in  the  land  at  that  time  except  under  his  con- 
tract, she  took  the  deed  subject  to  it,  and  therefore  it 
cannot  be  said  that  her  possession  under  that  deed  was 
adverse  to  intervener.    She  testifies  that  the  purpose 
of  that  deed  was  to  divest  her  husband  of  the  one-third 
interest  that  he  had,  as  her  husband,  in  her  property. 
If  such  were  the  purpose,  then  clearly  the  deed  does 
not  furnish  a  color  of  title  upon  which  to  base  owner- 
ship by  adverse  possession.    We  are  satisfied  that  the 
execution  of  this  deed  and  the  bill  of  sale  were  not 
good  faith  transactions,  and  that  the  deed  was  made 
and  received  with  the  hope  of  thereby,  in  some  way, 
fabricating  a  claim  of  title.    It  seems  to  us  clear 
beyond  dispute,  that  neither  Mrs.  Laraway  nor  her 
husband  ever  had  a  shadow  of  title  to  this  land  adverse 
to  the  title  of  Mr.  Litchfield,  that  the  only  title  they 
ever  had  was  under  the  contracts  with  Mr.  Litchfield, 
that  the  possession  has  been  by  Isaac  Laraway,  under 
said  contracts,  and  that  the  plaintiff  has  had  no  other 
possession  or  claim  of  right  except  as  the  wife  of  Isaac 
Lexaway.    The  decree  of  the  district  court  is  affibmbd. 
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Statb  op  Iowa  v.  Ed.  Habbis,  Appellant. 

Criminal  Law:    waiver  of  time  to  pbeparb  for  trial.    Where 
defendant  moves  for  a  continuance  on  the  ground  of  absent  wit- 

1  nesses,  and  the  motion  being  about  to  be  sustained,  the  state 
admits  that  the  witnesses  wiU  testify  as  claimed,  and  the  trial  is 
then  proceeded  with  without  objection,  he  waives  the  right  given 
by  Code,  section  4419,  that  he  should  be  entitled  to  three  days  in 
which  to  prepare  for  trial,  if,  on  entering  his  plea,  he  demands  it 

Criminal  Intent:    intoxioation:    Evidence,    On  a  trial  for  burglary, 
where  the  defense  was  intoxication,  evidence  that  witness  had 

2  been  robbed  by  defendant  shortly  before  the  burglary,  is  admis- 
sible to  show  that,  at  the  time  of  the  robbery,  defendant  was 
not  intoxicated. 

Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spub- 
BiEB,  Judge. 

Thursday,  Deobmber  10, 1896. 

The  defendant  and  one  James  O'Brien  were 
jointly  indicted,  tried,  and  convicted  of  the  crime  of 
burglary.    Harris  alone  appeals. — Affirmed. 

MacKenzie  &  Dewey  for  appellant. 

Milton  Remley,  attorney  general,  and  Jesse  A.  Mil- 
ler for  the  state. 

Dbemeb,  J. — The  indictment  was  returned  on  the 
eleventh  day  of  April,  1895.  On  the  same  day  the 
defendant  was  arraigned  and  entered  his  plea  of  not 

guilty.  On  the  next  day  the  case  was  called  for 
1  trial,  and  the  defendant  then  filed  a  motion  for 

a  continuance,  based  upon  the  absence  of  wit- 
nesses. This  motion  was  about  to  be  sustained  by  the 
court  when  the  state  admitted  that,  if  the  witnesses 
were  present,  they  would  testify  as  stated  in  the 
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motion;  whereupon  the  motion  for  continuance  was 
overruled,  and  the  case  proceeded  to  trial.  The 
defendant  took  no  exception  to  the  ruling  of  the 
court,  and  made  no  further  or  other  objection  to  pro- 
ceeding with  the  trial.  It  is  now  insisted  in  his  behalf 
that  he  was  not  allowed  the  three  days  provided  by 
statute,  within  which  to  prepare  for  trial.  The  stat- 
ute relied  upon  is  as  follows  (Code,  section  4419); 
"*  *  *  The  defendant  shall,  if  he,  upon  entering 
his  plea  demand  it,  be  entitled  to  three  days  in  which 
to  prepare  for  trial."  It  will  be  observed,  that  the 
defendant  did  not  demand  the  time,  thus  allowed  by 
statute,  at  the  time  of  entering  his  plea,  nor  did  he,  as 
we  understand  it,  demand  this  time  at  any  stage  of 
the  proceedings.  When  called  for  trial  he  presented  a 
motion  for  a  continuance,  based  upon  the  ground  of 
absence  of  witnesses.  This  motion  would  have  been 
sustained  had  it  not  been  for  the  election  of  the  state. 
By  this  election  the  defendant  secured  all  that  he 
demanded,  and  he  then  allowed  the  trial  to  proceed 
without  objection.  We  have  frequently  held  that  the 
statutory  provision  quoted  may  be  waived.  State  v. 
Thompson,  95  Iowa,  464  (64  N.  W.  Rep.  419);  State  v. 
King,  97  Iowa,  440  (66  N.  W.  Rep.  735);  State  v.  Jor- 
dan, 87  Iowa,  86  (54  N.  W.  Rep.  63).  It  is  manifest, 
that  the  defendant  waived  the  time  allowed  by  the 
statute,  and  that  he  cannot  be  heard  to  complain. 

n.  The  defendants  were  each  witnesses  upon  the 
trial,  and  they  testified  that  they  were  so  intoxicated  at 
the  time  the  crime  is  said  to  have  been  committed,  that 
they  were  incapable  of  forming  a  felonious 
2  intent.  One  of  them  testified  that  he  was  intox- 
icated all  day  and  most  of  the  evening  on 
which  the  crime  is  said  to  have  been  committed.  The 
other  said  he  was  intoxicated  during  the  whole  of 
that  day  and  evening,  and  that  he  remembered  being 
in  the  house  that  evening,  but  that  was  all  he  did 
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remember.  To  rebut  this  evidence  the  state  intro- 
duced two  witnesses,  who  testified  that  they  were 
"held  up"  about  ten  o'clock  in  the  evening  of  the  day 
of  the  burglary,  by  these  defendants.  These  witnesses 
detailed  the  separate  occurrences,  and  gave  evidence 
of  facts  and  circumstances  which  were  wholly  incon- 
sistent with  the  defendants'  claim  that  they  were 
:  drunk.  The  burglary  occurred  about  twelve  o'clock, 
midnight,  and  the  robberies  about  ten  o'clock  in  the 
evening.  The  lower  court  admitted  this  testimony 
for  the  purpose  of  showing  the  condition  of  the 
defendants  as  to  sobriety,  and  carefully  instructed  the 
jury  that  they  should  consider  it  for  no  other  purpose. 
This  ruling  of  the  court  is  assailed.  We  think  the 
ruling  was  correct,  and  that  the  testimony  was  prop- 
erly received  in  rebuttal  of  the  evidence  given  by  the 
defendants  relative  to  their  intoxication  on  the  day  in 
question. 

in.  Claim  is  made  that  the  verdict  is  not  sup- 
ported by  the  evidence.  It  must  be  conceded  that 
the  conduct  of  the  defendant  and  his  companion,  at 
the  time  they  entered  the  house  which  they  are 
charged  with  having  burglariously  entered,  was  very 
strange,  and  hard  to  be  accounted  for  upon  any  theory 
except  that  they  were  intoxicated.  But,  whether 
they  were  drunk,  and,  if  so,  whether  this  intoxication 
was  suflBcient  to  justify  their  acquittal,  were  questions 
for  the  jury  to  determine.  There  was  ample  evidence 
to  sustain  the  finding  that  defendant  was  responsible 
for  his  acts.  The  court  clearly  and  correctly  stated 
the  law  upon  the  subject,  and  the  case  is  one  where 
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SxATi  OF  Iowa  v.  Bradt. 


idi 


State  op  Iowa  v.  Patrick  Bbady,  Appellant. 

Eridence:  beoord  of  railroad.  The  reoords  made  by  the  agent  of 
railroad  companies,  showing  daily  sales  of  tickets,  are  admissible 

7  as  substantive  evidence  under  the  same  circumstances  in  which 
they  might  be  read  to  the  jury  by  a  witness  who  knew  that  they 
were  true  when  made,  but  has  no  independent  recollection,  either 
before  or  after  examining  them,  as  to  the  sales  to  which  they 
refer. 

Classification  by  witness.  A  witness  may— for  the  purpose  of 
assisting  the  jury  in  reaching  the  inference  to  be  drawn  from  a 

4  comparison  of  the  records  of  railroad  companies,  showing  the  sales 
of  tickets  during  the  time  covered  by  the  claims  filed  against  the 
county  by  the  overseers  of  the  poor  for  the  transportation  of  pau- 

6  pers  with  the  olalmsin  evidence  classify— the  claims  with  reference 
to  the  record  of  tickets  sold. 

Tabulation  by  witness.  A  tabulated  statement  prepared  by  an 
agent  of  railroad  companies,  from  the  companies'  records,  in  evi- 
dence, showing  the  sales  of  tickets  at  a  certain  station  during  a 
ft  certain  year,  and  a  written  statement  purporting  to  be  a  list  of  all 
the  names  of  paupers  for  whose  transportation  the  overseer  filed 
claims  and  received  county  warrants,  with  dates  and  destinations 
prepared  by  the  county  auditor  from  claims,  in  evidence,  are 
admissible  in  a  prosecution  of  the  overseer  for  fraudulently  mak- 
ing isuch  claim  and  receiving  warrants,  and  admissible  to  facili- 
tate a  comparison,  by  the  jury,  of  the  records  and  claims,  whe^ 
the  records  are  complicated  and  the  claims  are  numerous. 

ExPLANATOBT  BViDBNCE:  Prejudice.  Where  it  is  the  duty  of  the 
state  to  explain  marks  upon  a  paper,  in  order  to  make  it  admissi- 

8  ble,  it  will  not  be  deemed  prejudicial  error  that  the  witness,  in 
making  explanation,  was  compelled  to  impress  the  jury  with  the 
facts  that  the  marks  were  made  to  cheek  up  fraudulent  claims 

charged  to  have  been  made  by  defendants. 

• 

Fraod:  similar  frauds:  Evidence. ,  All  the  claims  filed  with  the 
2  auditor  by  an  overseer  of  the  poor  charged  with  defrauding  the 
county  by  filing  fraudulent  claims  for  transportation  of  indigent 
poor  persons,  are  admissible  in  connection  with  evidence  tending 
to  show  that  they  were  fraudulent,  for  the  purpose  of  showing 
his  fraudulent  purpose  in  filing  the  daijns  upon  which  the  indict- 
ment counts,  and  to  show  the  existence  of  a  systematic  scheme  or 

Nora.— As  to  the  to-oalled  Amerloftu  doctrine  admitting  evidence  of  a  ^'**J"f 
tMiilled  to  by  witnesses  to  have  been  made  with  knowledge  of  facts  therein  stated,  but 
wUoh  tbcy  cannot  now  rwntmber,  see  also  Cwrtii  t .  Bradley  (Oonn.)  88  L.  B.  A.  iiB. 
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plan  to  defraud  the  county,  and  thus  to  negative  the  idea  that  the 
filing  of  the  claim  in  question  was  accidental. 

Instrnctions:  "falsely"  construed  An  instruction  in  a  prosecu- 
8  tion  for  cheating  by  false  pretenses,  which  used  the  word  "falsely" 
to  characterize  representations  which  will  warrant  a  conviction, 
is  not  prejudiciously  erroneous  where  that  word  as  used  in  the 
instruction,  manifestly,  meant  something  more  than  ''mistakenly,** 
or  "untruly,"  and  the  jury  must  have  so  understood. 

CiiaHenge  to  Juror.  A  challenge  to  a  trial  juror  in  a  criminal  case,  is 
1  properly  overruled  where  it  is  based  on  his  testimony  that  he  had 
read  an  account  of  the  crime  charged  against  the  defendant  in 
the  papers,  and  had  heard  the  matter  talked  about,  and  had 
formed  an  opinion  with  reference  to  defendant's  guilt  or  inno- 
cence which  it  would  require  some  proof  to  remove,  where  he 
further  stated  that  he  could  render  an  impartial  verdict  on  the 
evidence  and  instructions,  without  regard  to  what  he  had  heard 
and  read. 

Oliti^^^M^^    GENEKAL  AND  SPECIFIC.    An  Objection  to  the  admission 

5  of  part  of  the  entries  on  an  exhibit,  the  remainder  of  which  are 
admissible,  is  not  available,  on  appeal,  where  the  only  objection 
was  to  the  entire  exhibit,  on  the  ground  that  it  was  incompetent, 
immaterial,  and  secondary. 

Appeal  from    Wapello  District    Court. — Hon.    P.    W. 

ElCHELBERGER,    Judge. 

Thursday,  December  10,  1896. 

Dependant  was  indicted,  tried,  and  convicted  of 
the  crime  of  cheating  by  false  pretenses,  and  appeals 
to  this  court. — Affirmed. 

Steck  &  Smith  for  appellant. 

An  objection  on  the  ground  of  incompetency  is 
suflBcient,  and  .  it  is  not  necessary  that  the  party 
objecting  should  state  the  reasons  of  the  objection. 

Greenleafv.  Dubuque  &  S.  C.  R.  Co.,  30  Iowa,  302. 

The  erroneous  admission  of  evidence  for  the  state 
will  not  be  considered  to  have  been  without  prejudice, 
although  there  is  other  evidence  in  the  case  to  the 
same  effect. 

State  V.  Kreder^  86  Iowa,  25. 
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When  there  has  been  error,  presumption  of  preju- 
dice arises,  and  if  the  record  fails  to  satisfy  the 
suprefue  court  that  no  prejudice  has  been  caused,  then 
such  error  cannot  be  disregarded. 

Potter  V.  Chicago,  R.  I.  &  P.  R.  Co.,  46  Iowa,  899; 
Strohel  v,  Moser,  70  Iowa,  126;  Reynolds  v.  Keokuk,  72 
Iowa,  STl;  McCormick  Harvesting  Machine  Co.  v.  Jacob- 
son,  73  Iowa,  546. 

If  the  defendant  received  any  warrant  from  the 
aaditor  by  reason  of  any  false  claim  or  statement,  then 
this  was  a  separate  and  distinct  act,  not  in  any  man- 
ner connected  with  his  other  transactions. 

In  no  event  could  evidence  of  other  transactions 
be  admitted  in  evidence  for  any  purpose  except  that 
of  showing  guilty  knowledge  or  intent. 

8  Rice,  Crim.  Ev.  section  157;  Roscoe,  Crim.  Ev. 
90,  94;  Rex  v.  Ball,  Russ  &  R.  C.  C.  132;  Com.  v.  East- 
man, 1  Cush.  189  (48  Am.  Dec.  596.) 

Milton  Remley,  attorney  general,  Sumner  Siherell, 
county  attorney,  J.  C.  Mitchell,  and  W.  A.  Work  for 
the  state. 

Debmer,  J.— During  the  year  1898,  the  defendant 
was  the  duly  appointed  and  acting  overseer  of  the 
poor  in  and  for  the  city  of  Ottumwa.  He  was  author- 
ized by  the  board  of  supervisors  to  furnish  transpor- 
tation to  indigent  poor  persons  found  within  his 
jurisdiction,  in  order  that  they  might  be  carried  to 
the  places  of  their  respective  legal  settlements,  in 
,order  that  they  might  not  become  a  charge  upon  the 
county  of  Wapello.  For  the  amounts  paid  in  procur- 
ing this  transportation,  he  would  file  an  account  against 
the  county,  and  the  county  auditor  was  authorized  by 
the  board  to  issue  warrants  from  time  to  time  for  the 
amount  of  the  claims  so  filed.  Duiing  the  year  for 
which  he  was  appointed,  the  defendant  filed  more  than 
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five  hundred  and  eighty  claims  for. transportation, 
alleged  to  have  been  furnished  to  paupers,  aggregating 
more  than  one  thousand  four  hundred  dollars.  The 
indictment  alleges  that  on  or  about  the  eleventh  day 
of  July,  1893,  the  defendant  filed  with  the  auditor  of 
the  county,  a  claim  for  three  dollars  for  transportation 
furnished  a  woman  and  three  little  children  to  Chilli- 
cothe.  Mo. ;  that  this  woman  gave  her  name  as  Eliza 
Young,  and  said  she  wanted  to  get  to  Leavenworth, 
Kan.;  that  the  defendant,  when  he  filed  the  claim^ 
knew  that  he  had  not  furnished  any  transportation  to 
Chillicothe,  Mo.,  to  any  woman  claiming  her  name  as 
Eliza  Young,  and  three  little  children,  and  that  he 
knew  that  no  woman  claiming  her  name  was  Eliza 
Young,  had  applied  to  him  for  transportation  to  Leav- 
enworth, Kan.,  or  to  Chillicothe,  Mo.,  and  that  he  well 
knew  that  every  recital  or  statement  in  his  said  claim 
was  false;  and  that  he  filed  the  claim  designedly,  wil- 
fully, and  falsely,  with  intent  to  defraud,  and  by  such 
false  pretense  did  obtain  from  the  auditor  a  warrant 
for  the  amount  of  the  claim.  There  was  evidence 
tending  to  support  each  allegation  of  the  indictment, 
and  upon  such  evidence  the  defendant  was  convicted, 
and  sentenced  to  the  penitentiary  for  the  term  of  two 
years. 

I.  The  first  error  assigned  relates  to  the  overrul- 
ing of  a  challenge  interposed  by  defendant  to  a  trial 
juror.    This  juror  testified  that  he  had  read  an  account 

of  the  crime  charged  against  the  defendant  in 
1         all  the  papers  which  made  mention  of  it;  that 

he  had  heard  the  matter  talked  about,  and  that 
he  had  formed  some  opinion  with  reference  to  the 
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heard  and  read,  and  go  into  the  trial  af  this  case,  and 
render  a  true  and  impartial  verdict  upon  the  evidence 
and  instructions  of  the  court,  and  upon  that  alone, 
without  regard  to  what  I  may  have  heard  and  read. 

1  tiiink  I  could  do  that,  the  same  as  if  I  had  never 
heard  of  it,  but  I  had  rather  not  sit  on  the  jury.  By 
the  Court:  The  opinion  I  formed,  I  suppose  is  an 
unqualified  opinion.  I  would  try  to  hear  the  evidence 
m  this  case,  and  the  instruction  by  the  court,  and 
render  a  true  verdict,  without  reference  to  the  opin- 
ion, and  without  reference  to  what  I  have  read  and 
heard,  and  I  believe  I  could."  The  statements  elicited 
from  this  juror  were  very  similar  to  those  appearing 
in  the  case  of  State  v.  Munchraih,  78  Iowa,  268  (43  N. 
W.  Rep.  211);  and,  following  that  case,  we  hold  that 
there  was  no  error  in  overruling  the  challenge. 

II.  The  court  permitted  the  state  to  introduce  in 
evidence  all  the  claims  filed  with  the  auditor  by  the 
defendant,  for  transportation  claimed  to  have  been 
furnished  by  him  to  poor  persons  during  the  year  1893, 
and  down  to  the  twelfth  day  of  January,  1894.  It  also 
permitted  the  state  to  introduce  the  records  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railroad,  the  Wabash 
Railroad;  the  Chicago,  Biirhngtou  &  Quincy  Railroad, 
and  the  Chicago,  Rock  Island  &  Pacific  Railroad,  show- 
ing, or  purporting  to  show,  the  ticket  sales  in  their 
respective  oflBces  at  the  city  of  Ottumwa  during 

2  the  year  1893.    The  admission  of  this  evidence 
is  complained  of.     It  is  said  in  argument  that 

it  is  not  competent  for  the  state  to  give  in  evidence 
&U)ts  tending  to  prove  other  distinct  offenses,  for  the 
piurpose  of  raising  an  inference  that  the  defendant  has 
committed  the  crime  in  question;  nor  is  it  competent 
to  show  that  he  has  a  tendency  to  commit  the  offense 
with  which  he  is  charged.  That  such  is  the  general 
rule,  must  be  conceded.  But  to  this  rule  there  are  at 
least  two  well  defined  exceptions,  which  are  well  stated 
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by  Justice  Stephen,  in  his  work  on  Evidence  (articles 
10-12),  as  follows:  "A  fact  which  renders  the  exist- 
ence or  non-existence  of  any  fact  in  issue  probable 
by  reason  of  its  general  resemblance  thereto,  and  not 
by  reason  of  its  being  connected  therewith  in  any  of 
the  ways  specified  in  articles  3-10,  both  inclusive,  is 
deemed  not  to  be  relevant  to  such  fact,  except  in  the 
eases  specially  excepted  in  this  chapter.  (11)  Acts 
Showing  Intention,  Good  Faith,  etc.  When  there  is  a 
question  whether  a  person  said  or  did  something,  the 
fact  that  he  said  or  did  something  of  the  same  sort  on 
a  different  occasion,  may  be  proved,  if  it  shows  the 
existence,  on  the  occasion  in  question,  of  any  inten- 
tion, knowledge,  good  or  bad  faith,  malice,  or  other 
state  of  mind,  or  of  any  state  of  body  or  bodily  feeling, 
the  existence  of  which  is  in  issue,  or  is  deemed  to  be 
relevant  to  the  issue;  but  such  acts  or  words  may  not 
be  proved  merely  in  order  to  show  that  the  person  so 
acting  or  speaking  was  likely,  on  the  occasion  in  ques- 
tion, to  act  in  a  similar  manner.  (12)  Facts  Showing 
System,  When  there  is  a  question  whether  an  act 
was  accidental  or  intentional,  the  fact  that  such  act 
formed  part  of  a  series  of  similar  occurrences,  in  each 
of  which  the  person  doing  the  act  was  concerned, 
is  deemed  to  be  relevant."  The  first  of  these  excep- 
tions we  have  frequently  recognized  and  applied  to 
cases  of  this  character.  See  State  v.  Jamison,  74  Iowa, 
613  (38  N.  W.  Rep.  509);  State  v.  Walters,  45  Iowa,  389; 
State  V.  Saunders,  68  Iowa,  370  (27  N.  W.  Rep.  455); 
State  V.  Stice,  88  Iowa,  27  (55  N.  W.  Rep.  17);  State  v. 
Lewis,  96  Iowa,  286  (65  N.  W.  Rep.  295);  State  v.  Kline, 
54  Iowa,  183  (6  N.  W.  Rep.  184).  The  evidence  we 
have  referred  to  is  clearly  admissible  under  the  first 
of  these  exceptions  stated  above,  for  the  purpose  of 
showingr  the  knowledge,  intention,  and  bad  faith  of 
the  defendant.  It  seems  to  us  that  the  evidence  was 
also  admissible  for  the  purpose  of  proving  a  systematic 
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scheme  or  plan  on  the  part  of  the  defendant  to  cheat 
and  defraud  the  county,  thus  negativing  the  idea  that 
the  presentation  of  the  claim  in  question,  was  acci- 
dental, or  through  oversight,  or  mistake.  1  Green* 
leaf,  Ev.  (15th  Ed.)  section  53,  note,  and  cases  cited; 
Commonwealth  v.  Robinson  (Mass.)  (16  N.  E.  Rep.  452). 
The  jury  may  well  have  found,  from  the  evidence 
complained  of,  that  the  filing  of  the  claim,  and  the 
receipt  of  the  warrant  charged  in  the  indictment,  was 
a  part  of  a  plan,  or  scheme,  adopted  by  the  defend- 
ant to  cheat  and  rob  the  county.  For  this  purpose,  as 
well  as  for  the  purpose  of  establishing  the  defendant's 
knowledge  of  the  falsity  of  the  claim,  the  evidence 
was  admissible. 

III.  The  claims  filed  by  defendant,  and  which 
were  introduced  in  evidence,  had  blue  lead  pencil 
checks  and  figures  upon  them,  which  it  is  admitted 
were  not  there  when  defendant  presented  them  to  the 
auditor.  The  state  introduced  a  witness  to  account 
for  these  figures,  in  the  person  of  the  deputy  county 
auditor.  He  testified  that  he  placed  the  marks  and 
characters  upon  the  claims,  and  that  he  did  it  for  the 
purpose  of  showing  that  where  he  made  checks  he  found 
no  tickets  sold,  on  the  date  of  the  claim,  to  the  station 
to  which  transportation  was  claimed  to  have  been 
furnished;  and  that,  where  he  had  made  figures,  they 
were  put  on  to  show  that  the  actual  railway  fare  was 
either  more  or  less  than  the  amount  claimed  by  the 
defendant.  Error  is  assigned  upon  the  admission  of 
these  claims  in  evidence,  because  of  the  presence  of 

these  marks.  We  do  not  think  the  objection 
3         was  well  founded.    It  was  necessary  for  the 

state  to  satisfactorily  account  for  these  marks 
upon  the  papers,  before  they  could  be  received  in  evi- 
dence. This  it  did  by  the  evidence  in  question,  and, 
while  it  was  permitted  to  unduly  impress  upon  the 
loii^ds  of  the  jury  the  object  and  purpose  of  the  witaess 
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in  putting  the  marks  and  characters  upon  these 
papere,  yet  we  think  guch  evidence  was  not  prejudical, 
for  reasons  hereafter  to  be  stated. 

IV.  Complaint  is  made  of  the  ruling  of  the  court 
in  admitting  what  is  known  as  Exhibits  7  and  18,  to 
the  jury.  Exhibit  7,  is  a  tabulated  statement  made  by 
one  Patten,  the  agent  of  the  Chicago,  Milwaukee 
4  &  St.  Paul  and  the  Wabash  and  Iowa  Cen- 
tral Railroads,  from  the  records  of  said  com- 
panies, showing  sales  of  tickets  at  Ottumwa  during 
the  year  1893,  which  were  introduced  in  evidence  after 
having  been  properly  identified.  Exhibit  13,  was  a 
written  statement  prepared  by  the  auditor,  and  his 
deputy,  and  purports  to  be  a  list  of  all  the  names  of 
all  paupers  for  which  defendant  filed  claims  for  trans- 
portation, and  received  county  warrants  thereon,  dur- 
ing the  year  1893,  and  up  to  January  12, 1894,  also  the 
dates  upon  which  the  transportation  was  furnished, 
and  places  to  which  paupers  were  claimed  to  have 
been  sent,  and  the  amount  paid  for  transportation. 
This  statement  was  made  up  from  the  claims  intro- 
duced in  evidence,  which  aggregated  more  than  five 
hundred.  The  records  from  the  ticket  oflBces  were 
necessarily  long,  and  somewhat  complicated,  as  they 
covered  the  ticket  sales  of  the  different  offices  for 
the  period  of  nearly  one  year.  It  is  said  that  these 
exhibits  were  not  the  best  evidence, — that  they  were 
secondary,  hearsay,  and  incompetent  It  is  no  doubt . 
true  that  they  were  not  substantive  evidence  tending 
to  establish  either  the  number  or  amount  of  claims 
filed  by  the  defendant,  nor  of  the  number  ot  iiCKets 
sold  by  the  different  railway  companies.     They  were 
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CadwelL  79  Iowa,  432  (44  N.  W.  Rep.  700):  1  Rice,  Ev.  p. 
237;  Von  Sachs  v.  Kretz,  72  N.  Y.  548;  Bradner,  Ev.  pp. 
308-310;  Casey  v.  Banking  Co.,  98  Iowa,  107  (67  N.  W. 
Rep  98);  2  Rice,  Ev.pp.  745,  746,  and  cases  cited. 

V  As  to  the  first  thirty-one  entries  on  Exhibit 
i  8,  there  is  no  evidence  showing,  or  tending  to  show, 
that  nc  tickets  were  sold  to  the  persons  indicated  on 
this  exhibit;  for  Mr.  Van  Patten  did  not  take  charge 
of  the  railway  oflSces  until  March  24, 1894,  and  all  that 
portion  of  Exhibit  7,  antedating  March  24,  was  with- 
drawn fron:  the  evidence.  The  objection  defendant 
made  to  the  exhibit  when  it  was  offered  by  the  state 
did  not  point  out  the  claim  now  relied  upon  by 
5  the  defendant.    His  objection  was  that  it  was 

incompetent,  immaterial,  secondary,  and  not 
the  best  evidence;  not  evidence  of  anything.  Had 
the  defendant  made  a  specific  objection  to  that  part 
of  the  exhibit  referred  to,  there  is  no  doubt  the  eourt 
would  have  found  some  way  to  protect  him  without 
excluding  evidenee  to  which  the  state  was  entitled. 
Not  having  done  so,  he  cannot  now  complain.  State 
f>.  Day,  60  Iowa,  100  (14  N.  W.  Rep.  132);  Rindskoff  v. 
Malone,  9  Iowa,  540  But,  aside  from  all  this,  wo 
think  it  clearly  appears  that  the  defendant  suffered 
no  prejudice  from  the  ruling.  This  exHibit  was  merely 
a  tabulated  statement  of  the  claims  filed  with  the 
county  by  the  defendant,  and,  if  there  was  nothing  to 
ndicate  that  these  first  tkirty-one  claims  were  fraud- 
aient,  it  is  difiScttlt  to  see  how  the  defendant  could 
nav^  been  preiudiced.  The  presumption  would  be 
that  the  claims  were  bona  fide.  Just  how  defendant 
would  be  prejudiced  by  proof  of  bona  fide  claims  filed 
by  him,  we  are  unable  to  see. 

VI.  Another  witness  was  permitted  to  classify 
the  claims  filed  by  the  defendant,  to  state  the  aggre- 
gate amount  thereof,  the  total  number  of  fares 
claimed  to  Chillicothe,  Mo.,  and  the  amount  of  the 
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fare  claimed  in  each  instance.    He  was  also  allowed 
to  state  what  the  actual  fare  was  to  the  various 
6  points  where  defendant  claimed  to  have  sent  pau- 

pers, and,  finally  to,  give  the  difference  between 
the  amount  of  fare  claimed  by  defendant,  and  the  actual 
charge  made  by  the  railway  companies.  Most,  if  not 
all,  of  the  testimony  of  this  witness,  was  based  upon 
his  examination  of  the  various  papers  in  evidence; 
and  we  do  not  think  the  trial  court  abused  its  discre- 
tion in  allowing  such  evidence  to  be  introduced  for 
the  purpose  of  facilitating  the  trial,  and  aiding  the 
jury  in  their  efforts  to  arrive  at  just  results.  This 
practice  seems  to  be  justified  by  the  authorities  before 
cited,  and  we  can  see  no  good  reason  for  disturbing 
the  verdict  on  account  of  this  procedure.  The  same 
reasoning  will  apply  to  the  evidence  of  the  deputy 
auditor,  who  made  the  pencil  marks  upon  the  claims 
filed  by  the  defendant,  to  which  we  have  before 
referred.  It  must  be  borne  in  mind  that  the  records, 
statements,  and  claims  from  which  these  witnesses 
made  their  statements,  and  upon  which  they  founded 
their  conclusions,  were  all  properly  in  evidence,  and 
open  to  the  inspection  at  all  times  of  defendant  and 
bis  counsel.  This  original  evidence  went  into  the 
jury  room,  v^ith  the  exhibits  before  referred  to;  and, 
if  there  were  any  discrepancies,  it  was  the  duty  of 
counsel  to  have  called  attention  thereto,  in  order  that 
the  original  records  and  claims  might  be  examined,  in 
order  to  determine  upon  the  accuracy  of  these  exhib- 
its.   While  the  course  pursued  was  somewhat  unusual, 
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daily  sales  at  the  city  of  Ottumwa  during  the  year 
1893.  This  claim  presents  the  question  of  most 
7  doubt  in  the  case.  It  must  be  conceded  that 
these  records  are  not  books  of  account  such  as 
the  statute  contemplates.  They  are,  in  a  sense,  ex  parte 
statements  made  and  caused  to  be  made  by  the  wit- 
nesses who  identified  them,  and  are  what  might  prop- 
erly be  termed  "memoranda,"  made  by  the  witnesses 
at  the  time  of  the  transaction.  Are  these  memoranda 
admissible  in  evidence,  or  can  they  be  used  by  the 
witnesses  who  produced  them,  simply,  as  an  aid  to  their 
recollection?  This  question  has  been  given  widely 
different  answers  by  the  courts  of  this  country  and  of 
England.  C The  old  common  law  rule  seemed  to  be  that 
such  memoranda  were  not  admissible;  that  they  could 
be  read  by  the  witness  after  proper  foundation  had 
been  laid,  even  though  the  witness  had  no  recollection 
of  the  matters,  even  after  having  read  them.  The 
modem  doctrine,  at  least  in  this  country,  seems  to  be 
that  such  documents  are  admissible  in  evidence,  and 
that  the  court  will  not  go  through  the  useless  cere- 
mony of  having  the  witness  read  a  document  relating 
to  a  fact  of  which  he  had  no  present  recollection, 
except  that  he  knew  it  was  correct  when  made.  The 
p^vious  holdings  of  this  court  on  the  question  do  not 
seem  to  be  in  entire  accord  upon  the  question.  See 
Taylor  v.  Railroad  Co.,  80  Iowa,  431  (46  N.  W.  Rep.  64); 
Bank  V.  Novack,  97  Iowa,  270  (66  N.  W.  Rep.  186);  Adae 
V.  ZangSj  41  Iowa,  586.  Without  attempting  to  recon- 
cile these  cases,  we  think  it  sufficient  to  say  that  we 
are  constrained  to  apply  the  modem — so-called  Ameri- 
can— ^rule  to  this  case,  and  hold  that  the  records  were 
admissible.  The  evidence  showed  that  the  agent  of 
the  Chicago,  Milwaukee  &  St.  Paul,  and  the  Wabash 
and  Iowa  Central  Railroads  kept  a  daily  record  of  the 
tickets  sold  at  his  office,  over  the  respective  lines  which 
be  re|>r6sented;  that  he  was  rec^uired  to  do  so  by  n 
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rule  or  regulation  of  the  several  companies;  that  he 
kept  the  record  introduced  in  evidence  as  "Exibit 
8,"  from  March  24,  1893,  to  January  10,  1894. 
This  record  stated  to  what  stations  the  tickets 
were  sold,  and  the  day  of  the  sale.  The  agent  of  the 
Chicago,  Burlington  &  Quincy  Eailroad  testified  that  he 
used  a  machine  in  selling  tickets  over  his  line,  in 
which  there  were  two  pieces  of  paper.  This  machine 
prints  a  ticked  when  called  for,  upon  a  piece  of 
paper,  and  at  the  same  time  printed  a  stub,  which  was, 
in  effect  a  duplicate  of  the  ticket  sold.  This  stub  was 
sent  in  to  the  main  office  of  the  railway  company,  as 
a  record  of  sales.  He  also  testified  that  this  machine 
printed  a  register  at  the  same  time.  The  witness 
presented  this  record  made  by  the  machine  for  the 
year  1893,  printed  upon  the  stubs  before  referred  to, 
and  it  was  introduced  in  evidence.  •  This  same  wit- 
ness was  also  agent  for  the  Rock  Island  Railroad 
Company,  and  he  testified  that  he  personally  kept  a 
record  of  the  tickets  sold  over  this  road  during  the 
year  1893,  and  that  the  record  was  correctly  kept. 
This  record  was  also  introduced  in  evidence.  Now,  it 
is  clear  from  this  statement  of  the  case  that  none  of 
these  witnesses  could  remember  the.number  of  tickets 
sold  by  them  during  the  whole  year,  and  it  would  be 
absolutely  impossible  for  them  to  remember  with 
certainty  the  places  to  which  they  sold  tickets  on  any 
particular  day.  They  would  have  to  rely  upon  these 
records,  which  they  identified.  It  is  conceded  that 
they  might  rely  upon  them,  and  might  have  read  from 
them  to  the  jury,  although  they  may  not  have  been 
able  to  remember  a  single  sale.  To  use  the  language 
of  Hamersley,  J.,  in  the  case  of  Curtis  v.  Bradley,  from 
the  supreme  court  of  Connecticut,  reported  in  28  L.  R. 
A.  143  (31  Atl.  Rep.  594):    "It  seems  to  us  to  be 
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to  be  read  in  evidence,  while  holding  that  the  law 
forbids  the  admission  as  evidence  of  the  paper 
which  is  the  original  and  only  proof  of  the  statenent 
admitted.  In  other  words,  it  would  seem  as  if, 
in  admitting  the  paper  to  be  read,  the  court,  of 
necessity,  admitted  the  paper  as  evidence,  and  there- 
fore, by  the  concurrent  authority  of  all  courts,  the 
paper  is  itself  admissible."  The  learned  judge  further 
said:  "All  courts  rightly  hold  that  the  thing  used  to 
refresh  the  memory  is  not,  by  reason  of  such  use,  itself 
admissible  in  evidence.  When,  in  the  application  of 
the  role,  a  document  like  the  one  in  question  was  pre- 
sented to  a  witness,  and  absolutely  failed  to  refresh 
his  memory,  its  exclusion  as  a  means  of  refreshing  his 
memory  became  imperative,  but  the  evidence  of  the 
document  was  so  clearly  essential  to  a  fair  and  just 
trial,  that  its  use  in  some  form  seemed  absolutely 
imperative.  Instead  of  treating  the  paper  as  itself 
competent  documentary  evidence,  resort  was  had  to  a 
palpable  fiction.  The  paper  is  read  by  the  witness, 
and  the  knowledge  the  witness  once  had  of  the  facts 
stated  by  the  paper  is  imputed  to  him  as  still  existing, 
and  the  statement  of  the  paper  is  received  as  the  tes- 
timony of  the  witupss,  and  the  paper  itself — the  only 
witness  capable  of  making  the  statement — is  excluded. 
The  use  of  such  a  fiction  in  the  administration  of  jus- 
tice can  rarely,  if  ever,  be  justified.  It  is  certainly 
uncalled  for  in  this  instance.  The  principles  of  law 
involved  to  justify  the  fiction  are  amply  suflBcient  to 
support — ^indeed«  to  demand — the  admission  of  the 
document  as  evidence.  There  is  no  occasion  to 
sacrifice  truth  in  order  to  secure  justice,  as  regards 
its  admissibility  as  evidence.  There  is  no  sub- 
stantial difference  between  this  paper  and  any  other 
tangible  object  capable  of  making  a  truthful  and 
relevant  statement."  This  reasoning  is  so  cogent 
Vid  lo^cal  that  we  adopt  it  as  peculiarly  applicable  isx 
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the  case  at  bar,  and  need  do  nothing  further  than  cite 
the  following  additional  authorities  in  support  of  the 
rule:  Guy  v.  Mead,  22  N.  Y.  462;  Haven  v.  Wendell,  11 
N.  H.  112;  Owens  V.  State,  67  Md.  807  (10  Atl.  Rep.  210, 
802);  Donavan  v.  Railroad  Co.  (Mass.)  (33  N.  E.  Rep. 
583);  People  v.  Dow,  64  Mich.  717  (31  K  W.  Rep.  59^; 
2  Rice  Ev.  pages  748-751.  There  was  no  error  in  the 
admission  of  this  evidence. 

VIII.  The  court,  after  specifically  instructing  the 
jury  that  the  defendant  was  on  trial  for  the  one  offense 
charged  in  the  indictment,  and  no  other^  sLnd  that,  if 
found  guilty,  it  must  be  on  this  specific  charge,  con- 
cluded this  paragraph  of  the  charge  as  follows: 
8  "You  may  and  should,  therefore,  consider  all 
evidence,  if  any  there  is,  which  tends  to  show 
that  defendant  had  obtained  other  warrants  from 
Wapello  county  by  falsely  representing  that  he  had 
transported  other  paupers,  to  aid  you  in  determining 
whether  or  not  he  falsely  represented  in  this  case  that 
he  had  transported  a  woman  calling  herself  Eliza 
Young,  and  her  children,  to  Chillicothe,  Mo.,  and 
whether  or  not  such  representations,  if  made  by  him, 
were  fraudulently  and  falsely  made,  with  the  intent 
to  obtain  a  warrant  in  this  case."  Complaint  is  made 
of  this  last  sentence  in  the  instruction.  We  have 
already  suflSciently  indicated  our  views  with  reference 
to  this  matter,  and  need  only  say  that  the  word 
"falsely,"  as  used  in  the  instruction,  manifestly  meant 
something  more  than  "mistakenly,"  or  "untruly." 
The  jury,  in  reading  this  instruction  in  connection 
with  the  others,  could  not  fail  to  have  construed  the 
word  to  mean  something  designedly  untrue  or  deceit- 
ful, and  as  involving  an  intention  to  perpetrate  some 
fraud.  This  construction  of  the  instruction  was 
proper.  The  fourth  instruction  asked  by  the  defend- 
aat,  relating  to  the  same  matter,  was  properly  refused 
b^caufle  it  pcactically  withdrew  all  ^videace  as  U> 
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similar  offenses,  from  the  consideration  of  the  jury. 
As  sustaining  the  instruction,  see  authorities  before 
cited,  as  well  as  the  following  case:  Commonwealth  v. 
Blood- {Ubss.)  (6  N.  E.  Rep.  76»). 

The  alleged  misconduct  of  counsel  for  the  state  in 
his  address  to  the  jury  is  not  considered,  because  not 
properly  made  of  record.  Other  questions  discussed 
by  counsel  are  disposed  of  by  what  had  already  been 
said,  and  we  conclude  by  saying  that  we  discover  no 
prejudicial   error,   and   the   judgment   is   therefore 


Fhank  Teoka,  Appellant,  v.  The  Buelinotow,  Cbdab 
Eafids  &  Northern  Railway  Compant. 

FeU«fr  SeiTAnts    negliosncb.    An  employe  operating  a  machine  in 
8   defendant's  machine  shops,  is  a  fellow  servant  of  a  machinist 
engaged  in  placing  shafting,  though  the  same  foreman  did  not 
have  control  oyer  them. 

NsauGBNCS  OF  MASTER.    If  the  master  furnishes  suitable  trestles 

1  and  planking  for  the  erection  of  a  scaffold,  to  enable  a  fellow 
servant  of  plaintiff  to  place  shafting,  plaintiff,  who  was  at  work 

8  near  where  the  scaffold  was  erected,  cannot  recover  for  injuries 
received  on  account  of  a  plank  falling  from  the  scaffold  by  reason 

4  of  the  failure  of  the  fellow  servant  to  fasten  it.  whereby  it  slipped 
because  of  a  ladder  used  to  mount  the  scaffolding  which  was  placed 
against  it,  instead  of  the  trestle,  though  the  ladder  was  crooked, 
and  was  so  placed  because  it  stood  firmer,  where  there  were 
other  ladders  the  servant  ooidd  have  used,  which  were  in  per* 
feet  order. 

Appeal  from  Cedar  Rapids  Superior  Court. — Hon.  T.  M. 
GiBERSON,  Judge. 

Thursday,  December  10, 1896, 

AonoH  at  law  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  negligence  on  the  part 
of  the  defendant.  At  the  conclusion  of  the  evidence 
£ar  the  plidntifF,  the  court  sustained  a  motion  of  the 
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defendant  for  a  verdict,  and  judgment  for  costs  was 
rendered  in  it«  favor.   The  plaintiff  appeals. — Affirmed. 

Bickel  &  Crocker  for  appellant 

8.  K.  Tracy  for  appellee. 

Robinson,  J. — In  April,  1894,  the  plaintiff  was  an 
employe  of  the  defendant,  engaged  in  operating  a  bolt 
machine  in  its  shops,  at  Cedar  Rapids.  Shafts,  on 
which  were  fixed  pulleys,  for  u.  3  in  running  various 

machines,  were  fastened  near  the  ceiling  of  the 
1  room  in  which  the  plaintiff  was  at  work.    A 

machinist,  named  Wilde,  in  the  employment  of 
the  defendant,  was  putting  up  a  counter-shaft  near 
the  place  where  the  plaintiff  was  operating  his 
machine,  and,  to  accomplish  that  purpose,  used  two 
trestles,  on  which  were  placed  two  planks.  Each 
trestle  was  about  four  feet  wide,  and  seven  feet  long 
at  the  base,  two  feet  six  inches  wide,  by  three  feet  four 
inches  long  at  the  top,  and  thirteen  feet  high.  The 
trestles  were  placed  seven  or  eight  feet  apart,  and 
each  of  the  planks  which  rested  upon  them  was  ten 
or  jwelve  feet  in  length,  twelve  inches  in  width,  and 
one  and  three-fourths  in  thickness.  They  were  laid 
on  the  tops  of  the  trestles,  three  or  four  inches  apart, 
and,  with  the  trestles,  constituted  a  scaffold  on  which 
the  work  of  putting  up  the  counter-shaft  was  being 
done.  The  top  of  the  scaffold  was  reached  by  means 
of  a  ladder,  eighteen  feet  in  length,  which  was  so 
placed  that  its  upper  end  rested  partially  against  the 
top  of  one  of  the  trestles,  and  partially  against  one  of 
the  planks.    Wilde  was  assisted  in  the  work  by  an 
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needed,  and  by  removinf?  them,  and  in  other  ways. 
In  rendering  such  assistance,  he  ascended  and 
descended  the  ladder  several  times.  At  one  time, 
while  he  was  descending  it,  the  end  of  the  planks 
against  which  it  was  in  part  leaning,  slipped  off  the 
trestle  and  fell,  and  the  end  of  one  of  them  struck  the 
plaintiff  on  the  back  part  of  his  head,  as  he  was  work- 
ing at  his  machine,  and  inflicted  a  serious  injury.  For 
that  he  seeks  to  recover.  The  grounds  of  the  motion 
for  a  verdict  were  stated  as  follows:  "The  injury  is 
the  result  of  a  mere  accident,  and  not  caused  by  any 
negligence  of  the  defendant;  and  if  any  one  was  neg- 
ligent, causing  the  accident,  it  was  the  plaintiff's 
co-laborers  and  employes,  for  which  defendant  is  not 
liable  for  damages  to  the  plaintiff." 

The  motion  is  not  based  on  negligence  on  the  part 

of  the  plaintiff,  and  the  case  must  be  treated  on  the 

theory  that  he  did  not  in  any  manner  contribute  to 

the  accident  of  which  he  complains.    It  is  the 

2  well  settled  rule  in  this  state,  as  it  is  at  common 
law,  that  a  master  is  not  liable  for  personal 

injuries  to  a  servant,  caused  by  the  negligence  of  a 
fellow  servant,  acting  as  such,  while  both  are  engaged 
in  the  same  common  employment.  Wilson  v.  Quarry 
Co.,  77  Iowa,  430  (42  N.  W.  Rep.  860);  Peterson  v.  Mining 
Co.,  50  Iowa,  673;  Sullivan  v.  Railroad  Co.,  11  Iowa, 
421,  See,  also,  1  Shearer  &  R.  Neg.  section  180.  Sec- 
tion 1307  of  the  Code,  has  created  an  exception  in 
favor  of  employes  of  railway  corporations  when 
injured  through  the  negligence  of  co-employes  in  the 
use  and  operation  of  any  railway,  but  this  case  is  not 
within  that  exception.  The  plaintiff,  Wilde,  and 
Kouba  were  fellow  servants,  engaged  in  the 

3  same  general  employment.    It  is  true  that  the 
plaintiff   was   not  subject   to  the  immediate 

supervision  of  the  foreman  who  had  control  of  the 
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other  two,  but  that  fact  was  immaterial.    Bier  v. 
Railroad  Co.  (Ind.  Sup.)  (31  N.  E.  Rep.  471). 

It  is  urged  by  the  appellant  that  this  case  does 
not  fall  within  the  rule  stated,  but  is  governed  by 
the  rule  which  requires  the  master  to  provide  his 
servants  with  a  safe  place  in  which  to  work,  and  to 
furnish  suitable  machinery  and  appliances  with  which 
to  do  the  work,  and  holds  the  master  liable  for 
injuries  which  result  from  his  failure  to  perform 
that  duty.  There  is  no  serious  disagreement 
with  regard  to  these  rules,  but  the  important 
question  to  be  determined  is,  under  which  of 
them  does  this  case  fall?  In  Fink  v.  Ice  Co.,  84 
Iowa,  322  (51  N.  W.  Rep.  155),  relied  upon  by 
the  appellant,  the  plaintiff  was  injured  by  reason  of 
defects  in  an  ice  slide  and  trestle-work  on  which  he 
was  employed.  The  plaintiff  in  Haworth  v.  Manufac- 
turing Co.,  87  Iowa,  766  (51  N.  W.  Rep.  68,  and  62  N. 
W.  Rep.  325),  was  injured  by  reason  of  a  defect  in  a 
platform  on  which  he  was  working.  The  ice  slide  and 
trestle-work,  in  one  case,  and  the  platform  used  in  the 
other,  were  furnished  by  the  masters,  who  were  charged 
with  the  duty  of  using  reasonable  care  to  make  them 
safe,  and  the  masters  were  held  responsible  for  failing 
to  perform  that  duty.  In  the  case  of  Railroad  Co.  v. 
Holcomb  (Ind.  App.)  (36  N.  E.  Rep.  39),  it  appeared 
that  the  defendant  in  error  was  injured  while  working 
for  the  railway  company  as  car  repairer,  in  conse- 
quence of  the  failure  of  the  company  to  give  notice  of 
the  approach  of  an  engine  on  the  track  where  he  was 
at  work.  It  was  held  to  be  the  duty  of  the  company 
to  exercise  reasonable  care  to  make  and  keep  safe  the 
place  where  the  car  repairer  was  at  work,  and  that  the 
failure  of  its  employes  to  give  the  required  notice  of 
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by  the  appellant,  did  not  decide  any  question  involved 
in  this  case;  and  that  is  true  of  the  case  of  Morton  v. 
Railroad  Co.  (Mich.)  (46 N.  W.  Rep.  111). 

The  charge  of  negligence  made  by  plaintiff  is  that 
the  scaffold  was  negligently  constructed,  of  materials 
which  were  not  suitable  or  safe;  that  the  defendant 
failed  to  furnish  proper  materials  for  it;  that  the 
planks  were  not  properly  fastened  to  the  tops  of  the 
trestles  to  prevent  slipping;  that  the  ladder  furnished 
was  warped,  crooked,  and  unsafe;  that  a  young  and 
inexperienced  workman  was  placed  upon  the  scaffold, 
without  instruction  with  respect  to  the  proper  manner 
of  using  it, — "by  reason  of  all  of  which  the  place  of 
the  plaintiff's  work  was  rendered  unsafe,  and  plaintiff 
was  endangered."    The  evidence  shows  that  the  tres- 
tles were  strongly  built,  and  so  heavy  that  four  men 
were  required  to  put  them  in  place.    They  had  been 
used  about  the  shop  for  years,  in  putting  up  shafting, 
and  in  doing  other  work.    The  planks  were  new,  of 
sufficient  strength,  and  in  good  condition.    The  scaf- 
fold was  made  as  had  been  customary  for  doing  that 
kind  of  work,  and  no  accident  from  its  use  in  that 
manner  had  ever  occurred  before.    It  had  been  in  use 
about  eight  hours  on  the  day  in  question  before 
4        the   accident  occurred.     The    only  appliance 
used  in  connection  with  the  scaffold  which  is 
claimed  to  have  been  defective  was  the  ladder.    That 
was  selected  by  Wilde  from  several  which  were  avail- 
able for  the  purpose,  and  was  set  up  by  him.    It  was 
warped  and  a  little  crooked.    Wilde,  who  testified  in 
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it  was  so  placed,  at  least  partly,  for  that  reason. 
The  best  and  safest  way  to  set  the  ladder  was  to 
lean  the  upper  part  wholly  against  the  top  or  platform 
of  the  trestle,  and  there  is  no  showing  that  it  could 
not  have,  been  so  set  and  used  without  difficulty.  Had 
that  been  done,  tlje  accident  could  not  have  occurred. 
Wilde  was  an  experienced  mechanic,  accustomed  to 
putting  up  and  repairing  shafting,  and  he  had  charge 
of  the  scaffold  and  ladder.  Kouba  had  never  been  on 
the  scaffold  before,  but  his  duties  while  engaged  upon 
it  were  merely  those  of  a  common  laborer,  and  did  not 
require  any  special  preparation.  It  is  argued  that  he 
should  have  been  instructed  in  the  proper  use  of  the 
ladder,  but  it  is  not  shown  that  he  used  it  improperly. 
So  far  as  the  facts  are  disclosed  by  the  evidence,  the 
accident  did  not  result  from  any  defect  in  the  trestles, 
planks,  or  ladder,  nor  from  any  failure  to  construct 
the  scaffold  properly,  but  from  an  improper  and  unnec-- 
essary  setting  of  the  ladder  by  Wilde.  He  was  directed 
by  the  defendant  to  do  the  work  in  which  he  waa 
engaged,  but  was  not  instructed  in  regard  to  the  par- 
ticular method  in  which  it  should  be  done.  He  caused 
the  trestles  to  be  set  and  the  planks  to  be  placed  upon 
them  in  his  own  way,  and  selected  the  ladder  in  ques- 
tion. All  the  appliances  thus  used,  belonged  to  the 
defendant,  and  were  designed  for  any  use  to  which 
they  were  adapted.  They  were  well  made,  of  good 
material,  and  in  good  condition,  and,  so  far  as  is  shown, 
were  suitable  for  the  use  to  which  Wilde  applied  them, 
and  were  safe  when  properly  used,   * 

The  conclusion  is  unavoidable  that  the  accident 
was  due  to  negligence  on  Wilde's  part.  It  is  true  that 
if  the  planks  had  been  properly  fastened  to  the  tres- 
tles, or  had  there  been  a  barrier  or  other  contrivance 
on  the  platform  of  the  trestle,  to  prevent  the  slipping 
of  the  planks,  the  accident  would  not  have  happened. 
But  it  was  not,  however,  the  duty  of  the  defendant  to 
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furnish  appliances  for  the  use  of  its  employes  of  such 
a  kind  that  accidents  would  be  impossible,  but  to  pro- 
vide those  which,  in  the  exercise  of  due  care,  could 
have  been  used  with  reasonable  safety.  Young  v.  Mat- 
tress Co.,  79  Iowa,  416  (44  N.  W.  Rep.  693).  It  was  not 
necessary  for  the  defendant  to  have  anticipated  the 
accident  which  happened,  but  to  exercise  reasonable 
care  and  diligence,  in  the  light  of  all  existing  circum- 
stances, to  guard  against  accidents.  Beatty  v.  Railivay 
Co.,  58  Iowa,  248  (12  N.  W.  Rep.  332).  If  the  scaffold 
and  ladder  had  been  properly  used,  they  would  not 
have  made  the  place  where  the  plaintiff  was  employed 
unsafe.  It  is  true  that  the  negligence  of  Wilde  made 
that  place  a  dangerous  one,  but  it  is  also  true,  in  the 
same  sense,  that  every  place  in  which  an  employe  is 
injured  in  consequence  of  the  negligence  of  a 
co-employe  is  made  dangerous  by  that  negligence. 
In  Neilson  v.  Gilbert,  69  Iowa,  691  (23  N.  W.  Rep. 
666),  it  appeared  that  the  plaintiff  and  others 
were  employed  by  the  defendant  as  laborers  in  raising 
iron  columns  upon  a  building,  and  placing  them  in 
position  with  the  aid  of  a  derrick.  One  of  the  men  so 
employed  loosened  a  guy  rope  when  it  should  not 
have  been  done,  and,  in  consequence,  the  derrick  fell, 
and  struck  and  injured  the  plaintiff.  It  was  con- 
tended by  him  that  the  derrick  was  improperly  con- 
structed, and  that  there  was  not  a  sufficient  number 
of  men  to  do  the  required  work  with  safety;  but  this 
court  held  that  the  proximate  cause  of  the  accident 
was  the  loosening  of  the  guy  rope,  which  was  negli- 
gently done  by  a  fellow  servant,  and  for  that  reason 
the  plaintiff  could  not  recover.  In  Benn  v.  Null,  65 
Iowa,  407  (21  N.  W.  Rep.  700),  it  appeared  that  the 
plaintiff  was  injured  by  the  fall  of  a  scaffold  on  which 
he  was  at  work  for  the  defendant.  The  latter  had  fur- 
nished suitable  material  for  it,  and  co-employes  of  the 
plaintiff  selected  material   for  and  constructed  the 
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scaffold  without  any  direction  from  the  defendant,  and 
in  his  absence.  It  was  held  that  the  plaintiff  was 
seeking  to  recover  for  the  negligence  of  a  co-employe, 
and  that  he  could  not  recover.  In  Cunningham  v.  Mill^ 
Co.  (Mass.)  (26  N.  E.  Rep.  235),  it  appeared  that  the 
plaintiff  was  a  mason,  engaged  in  constructing  the 
foundation  for  a  machine,  to  be  erected  on  the  defend- 
ant's premises.  A  carpenter  and  his  helper  had  erected 
a  staging  but  a  short  distance  away,  to  enable  machin- 
ists to  put  up  hangers  and  shafting.  A  block,  or  scant- 
ling had  been  placed  but  not  fastened,  on  the  top  of 
a  horse  on  which  the  planks  were  laid.  When  the 
machinists  had  finished  their  work,  the  staging  was 
taken  down.  Two  men,  one  a  helper  of  the  machin- 
ists, and  the  other  a  helper  of  the  carpenter,  dragged 
the  horse  away,  and,  in  doing  so,  it  was  tipped,  and 
the  block  fell  upon  the  plaintiff's  head.  It  was  held, 
in  effect,  that  the  defendant  was  not  liable  for  the 
accident,  and  that  it  was  caused  by  the  carelessness  of 
the  laborers  in  removing  the  staging.  The  plaintiff 
in  Van  Den  Ileuvel  v.  Furnace  Co.  (Wis.)  (54  N.  W. 
Rep.  1016),  was  injured  by  the  breaking  of  a  plank, 
over  which  he  was  helping  to  carry  charcoal  for  the 
defendant,  by  whom  he  was  employed.  The  plank 
had  been  selected  by  a  fellow  workman,  from  a  pile  of 
planks  which  had  been  furnished  by  the  defendant  for 
different  purposes,  including  that  for  which  the  broken 
plank  had  been  used.  Some  of  those  planks  were 
strong  enough  for  that  purpose.  It  was  held  that  the 
defendant  was  not  liable,  because  the  plank  waa 
selected  by  a  co-employe  of  the  plaintiff.    In  Ling  v. 
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used  for  similar  purposes,  but  was  defective,  and  that 
fact  would  have  been  disclosed  by  a  proper  examina- 
tion. It  was  held,  that  as  the  defendant  had  furnished 
proper  and  safe  hooks,  which  might  have  been  selected 
for  use  in  raising  the  flue  sheet,  it  was  not  responsible 
for  the  negligence  of  a  co-employe  of  the  plaintiff,  in 
selecting  a  defective  one.  See,  also,  Wood  v.  Heiges 
(Md.)  (34  Atl.  Rep.  872). 

The  conclusion  which  the  authorities  require  us 
to  reach  is  that  this  case  is  not  governed  by  the  rule 
which  controlled  in  the  Fink  and  Ha  worth  Cases, 
and  in  others  of  like  character,  but  that  the  injury 
which  the  plaintiff  sustained  was  caused  by  the  negli- 
gence of  a  co-employe,  for  which  the  defendant  is 
not  liable.  The  superior  court,  therefore  properly 
directed  a  verdict  for  the  defendant,  and  its  judgment 

is  AVFIBMSn. 


100    218| 
fl00  7&0| 

The  College  of  Physicians  and  Surgeons  op  Keokuk  IoTTis 
V.  E.  A.  GuiLBEBT,  et  aL^  Constituting  The  State       lar^isi 


BoABD  of  Medical  Examiners,  Appellants. 

Yenve:    aot  undeb  color  op  oppioe:    State  board  of  health.    Said 

1  board,  while  in  session  at  ]>es  Moines,  made  an  order  denying  a 
ooUege  future  recognilion.  Tiie  investigation  leading  to  this 
action  was  made  in  Lee  county.    Code,  section  2579,  authorizes 

2  action,  as  to  matters  done  under  color  of  office  to  be  brought  in  any 
county  in  wliich  the  cause  of  action,  or  some  part  thereof,  arose 
Held^  certiorari,  to  have  said  board  compelled  to  recognize  said  col- 
lege, must  be  brought  in  Polk,  and  cannot  be  maintained  in  Lee 
county. 

Certforarls  JUBisnicTiON  of  superior  ooitrt:  Construction  of 
iiatute.  Under  McClaln's  CJode,  section  769,  which  gives  the 
superior  court  jurisdletion  in  all  civil  matters,  with  certain  excep- 
tions not  including  certiorari,  said  court  can  entertain  certiorari 
prooeedtngSy  though  said  statute  does  not  mention  oeriiorari. 
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Appeal  from  Keokuk  Superior  Court — Hon.  J.  0.  Burk, 

Judge. 

Thursday,  December  10, 1896. 

The  plaintiff  college  is  a  corporation  located  in 
the  city  of  Keokuk,  in  Lee  county,  this  state.  The 
defendants  seven  in  number,  are  members  of  the 
board  of  medical  examiners  of  the  state,  under 
appointment  as  provided  by  law.  By  section  1,  chap- 
ter 104,  Acts  Twenty-first  General  Assembly,  it  is 
provided  that  "every  person  practicing  medicine, 
surgery  or  obstetrics,  in  any  of  their  departments 
within  this  state,  shall  possess  the  qualifications 
required  by  this  act.  If  a  graduate  in  medicine,  such 
person  shall  present  his  or  her  diploma  to  the  state 
board  of  examiners,  for  verification  as  to  its  genuine- 
ness. If  the  diploma  is  found  genuine,  and  is  issued 
by  a  medical  school  legally  organized  and  in  good 
standing,  of  which  the  state  board  of  examiners  shall 
determine,  and  if  the  person  presenting  and  claiming 
such  diploma  be  the  person  to  whom  the  same  was 
originally  granted,  then  the  state  board  of  examiners 
shall  issue  its  certificate  to  that  effect,  signed  by  not 
less  than  five  physicians  thereof,  representing  one  or 
more  physicians  of  the  schools  on  the  board,  and  such 
certificate  shall  be  conclusive  as  to  the  right  of  the  law- 
ful holder  to  practice  medicine,  surgery,  and  obstetrics 
within  this  state."  The  petition  shows,  among  other 
facts,  that  at  the  graduating  exercises  of  said  college, 
March  5,  1895,  twenty-six  students  graduated  and 
received  their  diplomas;  that  some  of  such  graduates 
presented  their  diplomas  to  the  defendant  board,  and 
that  it  refused  to  grant  certificates  to  such  graduates 
on  the  ground  that  the  college  issuing  the  diplomas 
was  not  in  good  standing;  that  the  first  inti- 
mation the  management  of  the  coUege  had  of  tho 
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intention  of  the  board  to  refuse  certificates  to  its 
graduates,  was  March  10,  1895,  by  a  letter  from  the 
secretary  of  the  board  to  the  secretary  of  the  college; 
that,  prior  thereto,  and  since  the  organization  of  the 
state  board  of  examiners,  it  had  always  recognized 
the  college  as  in  good  standing,  and  issued  certificates 
to  the  holders  of  the  diplomas;  that  on  the  twenty- 
eighth  day  of  March,  1895,  in  the  city  of  Des  Moines, 
the  defendant  board,  by  resolution  or  otherwise, 
declared  the  plaintiff  college  not  in  good  standing; 
and  it  is  averred  in  the  petition  that  the  action  of  the 
board  in  refusing  to  recognize  the  diplomas  and 
degrees  issued  by  the  plaintiff  is  illegal  and  without 
authority,  upon  grounds  particularly  specified  therein. 
It  is  asked  that  the  proceedings  of  the  board  be  declared 
void,  and  that  the  diplomas  of  the  plaintiff  shall  be 
recognized,  with  other  relief.  The  petition  was  filed 
April  10, 1895,  and  a  writ  of  certiorari  issued  to  the 
defendants.  Such  proceedings  were  had  that  mem- 
bers of  the  board  were  arraigned  for  contempt,  and  a 
fine  imposed  for  a  refusal  to  obey  the  orders  of  the 
superior  court.  On  the  sixth  day  of  May,  1895,  the 
defendants  appeared  by  counsel  and  moved  to  dismiss 
the  action  for  want  of  jurisdiction,  and,  subject  to  the 
ruling  on  that  motion,  to  transfer  the  case  to  Polk 
county;  and  both  motions  were  overruled.  There- 
after the  defendants  made  return  to  the  writ,  and 
upon  a  final  hearing,  judgment  was  entered  for  the 
plaintiff,  from  which  the  defendants  appealed. — 
Beversed. 

Milton  Remleyj  attorney  general,  and  D.  F.  Miller^ 
Jr.f  for  appellants. 

John  E.  Craig^  James  G.  DaviSj  and  A.  Boilings- 
worth  for  appellee. 
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Granger,  J. — I.  We  have  omitted  many  facts, 
important  to  the  merits  of  the  case,  from  the  state- 
ment of  facts.  Some,  not  stated,  important  to  the 
question  of  jurisdiction,  will  be  noticed  in  connection 
with  the  particular  questions  to  which  they  pertain. 
It  will  probably  be  necessary  for  us  to  consider — Firsts 
whether  the  action  was  brought  in  the  wrong  county; 
and,  second,  whether  the  superior  court  had 

1  jurisdiction  of  the  subject-matter.    Upon  the 
question  of  the  county  in  which  the  action 

should  be  brought,  it  will  be  remembered  that  the 
action  of  the  board  sought  to  be  vacated,  and  the 
refusal  to  recognize  the  diplomas,  occurred  in  Des 
Moines,  in  Polk  county.  The  action  was  brought  in 
Lee  county.  The  jurisdiction  in  such  cases  is  fixed  by 
Code,  section  2579,  the  important  part  of  which  is  as 
follows:  "Actions  for  the  following  causes  must  be 
brought  in  the  county  where  the  cause  or  some  part 
thereof  arose.  *  *  *  (2)  An  action  against  a  pub- 
lic oflBcer  *  *  *  for  an  act  done  by  him  in  virtue  or 
under  color  of  his  office.  *  *  *."  Under  the  facts  as  we 
have  given  them,  there  could  be  no  doubt  that  such  an 
action  must  be  brought  in  Polk  county,  for  the  alleged 
illegal  acts  that  constitute  the  cause  of  action  occurred 
in  that  county,  and  consequently  the  cause  of  action 
arose  there.  But  it  will  be  seen  that  the  action  may 
be  brought  in  the  county  where  the  cause  of  action, 
or  some  part  thereof,  arose,  and  it  is  thought  that 
some  part  of  this  cause  of  action  arose  in  Lee  county. 
Some  additional  facts  are  important  to  deter- 

2  mine  that  question.    It  appears  that,  prior  to 
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which  they  embodied  in  a  report,  and  the  secretary 
of  the  board,  who  was  one  of  the  committee,  mailed  a 
copy  of  the  report  to  each  member  of  the  board.  In 
the  letter  transmitting  the  report  to  the  members, 
the  secretary  said:  "The  college  is  now,  and  has 
been,  regarded  as  in  good  standing  by  our  board,  and 
as  secretary  I  am  directed  to  issue  certificates  to  the 
graduates  of  such  colleges,  unless  there  are  reasons 
to  suppose  that  our  schedule  of  requirements  has 
not  been  complied  with."  The  secretary  then 
asked,  "in  view  of  the  report,"  whether  he  should 
issue  the  certificates,  or  withhold  them  until  the  next 
regular  meeting  of  the  board.  The  members  all 
answered  not  to  issue  them.  The  letter  was  written 
by  the  secretary  February  22, 1895,  and  the  answers 
were  all  as  early  as  March  6,  1895.  The  action  of  the 
board  declaring  the  college  not  in  good  standing  was 
March  28, 1895.  The  petition  charges  the  acts  of  the 
committee,  and  those  of  the  members  in  directing  by 
letter  the  withholding  of  the  certificates,  as  illegal- 
ities, which,  with  others,  make  the  cause  of  action. 
Neither  the  doings  of  the  committee  to  investigate 
the  college,  nor  the  acts  of  the  members  in  directing 
a  withholding  of  certificates  till  the  regular  meeting, 
were  a  part  of  the  cause  of  action,  within  the  meaning 
of  the  law  under  consideration.  The  petition,  on  its 
face,  shows,  taking  its  material  averments  as  true,  for 
the  purpose  of  this  question,  and  also  taking  as  cor- 
rect the  conclusion  that  the  board  acted  illegally,  that 
the  illegal  acts  giving  rise  to  an  action  were  those  on 
the  twenty-eighth  of  March,  when  the  college  was 
declared  or  determined  not  to  be  in  good  standing. 
The  letters  of  the  members  were  a  mere  temporary 
personal  direction  to  the  secretary,  and  their  effect 
was  superseded  by  the  acts  of  the  board  thereafter. 
They  were  not  a  part  of  the  proceedings  of  the  board, 
nor  were  they  intended  as  such.    They  had  no  relation 
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to  the  final  action  of  March  28,  and  the  effect,  from 
that  time,  and  when  the  petition  was  filed,  April  10, 
could  in  no    way  be  a  cause  of  action  or  a  part 
thereof.    As  to  the  appointment  of  the   committee 
and  its  acts,  if  both  for  the   purpose  of  this   ques- 
tion, are  conceded  to  be  illegal,  which  we  do  not 
decide,  they  are  not  the  illegalities  that  go  to,  or  give 
rise  to  the  cause    of   action.     They  were  entirely 
harmless  until  the  board  attempted  to  use  or  act  upon 
the  report.    If  the  board  did  not  consider,  or  disre- 
garded the  report,  the  claimed  illegalities  were  imma- 
terial.   It  was  the  action  of  the  board  in  considering 
the  report,  if  it  did  so,  that  constituted  the  illegality, 
in  the  sense  of  its  being,  in  whole  or  in  part,  a  cause 
of  action.    The  work  of  the  committee  did  not,  of 
itself,  harm  the  plaintiff.    It  was  its  use  by  the  board. 
The  mere  fact  that  an  incompetent  witness  is  brought 
into  court,  if  not  used,  will  not  constitute  an  illegality 
going  to  the  validity  of  the  judgment.    It  is  the  use 
of  the  witness  by  the  court.    The  same  is  true  of  a 
deposition  illegally  taken  and  filed  in  court.    If  not 
used,  it  is  harmless.    If  used,  the  judj^ment  may  be 
avoided  because  of  its  use.    And,  in  a  review  of  the 
action  of  the  court,  the  appellate  tribunal  would  fix 
the  illegality  that  would  reverse  the  judgment  in  the 
use  of  the  deposition,  which  would  be  the  cause  of 
complaint.    So,  in  this  case,  the  cause  of  complaint, 
or  the  illegality  that  must  vacate  the  order,  if  it  is  to 
be  done,  is  the  action  of  the  board  in  considering  or 
acting  upon  the  report.    It  is  urged  that  the  state 
board  of  examiners  is  state  wide,  and  as  much  a  resi- 
dent of  Lee  as  of  Polk  county.    Admit  the  claim,  and 
it  does  not  affect  the  result.    The  jurisdiction  does 
not  depend  on  residence,  but  on  the  fact  of  where  the 
cause  of  action  arose.     The  law  provides  that   the 
board  shall  hold  meetings  in  different  parts  of  the 
rtate,  so  as  to  best  accommodate  applicants;  so  thq^t  a 
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cause  of  action  is  liable  to  arise  in  any  county  of  the 
state,  and  the  jurisdiction  is  not  confined  to  Polk 
county,  except  when  the  act  constituting  the  cause  of 
action  occurred  in  that  county.  We  conclude  that  the 
proper  venue  of  the  action  is  in  Polk  county, 

II.  Had  the  superior  court  of  Keokuk  j  urisdiction  ? 
This  question  goes  to  the  subject-matter.  It  is  urged 
that  the  superior  court  is  one  of  limited  jurisdiction 

and  without  jurisdiction  in  certiorari  proceed- 
3         ings.    The  jurisdiction  of  the  superior  court  is 

fixed  in  the  following  language,  being  a  part  of 
section  769,  McClain's  Code:  "Said  court  shall  have  juris- 
diction in  all  civil  matters  concurrent  with  the  district 
court  as  now  and  as  may  hereafter  be  provided  by 
law,  excepting  probate  matters  and  actions  for  divorce, 
alimony  and  separate  maintenance.  It  shall  have 
exclusive  original  jurisdiction  to  try  and  determine  all 
actions,  civil  and  criminal,  for  the  violation  of  city 
ordinances,  and  all  jurisdiction  conferred  on  police 
courts  as  now  or  as  may  hereafter  be  provided  by  law; 
and  concurrent  jurisdiction  with  justices  of  the  peace, 
and  writs  of  error  and  appeals  may  be  taken  from 
justices'  courts  in  the  township  in  which  the  court  is 
held,  and  by  consent  of  parties  from  any  other 
township  in  the  county."  It  will  be  seen  that  it 
gives  concurrent  jurisdiction  in  "all  civil  mat- 
ters," with  the  exceptions  specified.  The  excep- 
tions specified  are  plain  and  unequivocal,  and,  under 
the  rule,  they  are  to  exclude  others,  unless  there  is 
something  in  the  language  of  the  act  to  indicate  a  dif- 
ferent legislative  intent.  The  term  "civil  matters," 
as  used  in  the  act,  is  evidently  intended  to  include  all 
matters  other  than  criminal;  for,  of  the  two,  it  is  a 
more  comprehensive  expression  than  "civil  actions," 
which  is  a  term  used  in  the  Code,  and  defined  in  a  way 
to  limit  its  meaning.  Code,  section  2505.  "Civil 
cases"  is  a  term  defined  in  the  Code,  and  includes 
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actions  and  special  proceedings.  Code,  section  2504. 
The  term  "civil  matters''  must  be  as  broad  in  mean- 
ing as  "civil  cases."  And,  if  so,  it  includes  actions  and 
special  proceedings.  In  Thompson  v.  Reedf  29  Iowa, 
117,  it  is  held  that  certiorari  is  a  special  proceeding. 
Turning  again  to  the  act  conferring  jurisdiction  on 
the  superior  court,  we  find  nothing  in  the  remaining 
language  quoted  to  in  any  way  change  the  effect  of 
the  general  language  giving  jurisdiction.  Its  jurisdic- 
tion is  concurrent  in  all  civil  matters,  with  the  excep- 
tions stated.  The  act  then  confers  on  the  superior 
court  exclusive  jurisdiction  in  some  particulars,  and 
gives  it  concurrent  jurisdiction  with  justices  of  the 
peace,  and  permits  appeals  to  it  from  justices  in  the 
township.  While  the  object  of  the  proceeding  is  to 
review  other  proceedings,  and  to  modify,  revise,  or 
correct,  as  the  law  requires,  it  is  not  an  appeal,  but  a 
remedy  where  one  does  not  exist  by  appeal,  or  under, 
forms  of  the  law.  We  conclude  that  the  superior 
court  has  jurisdiction  in  such  cases. 

Because  of  our  conclusion  that  the  proper  venue 
of  the  case  is  in  Polk  county,  the  motion  to  transfer 
to  that  county  should  have  been  sustained.  The  judg- 
ment is  reversed,  and  the  cause  is  remanded,  with 
iftstructions  to  order  the  change. — Bevebsbb. 
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Ely  Liohtbnbbrgeb  v.  The   Incorporated  Town  op    jgL^ 
Mebiden,  Appellant.  m  raoj 

CMtribntorj  Nefligenee:  jury  question:  Bidfwalks*,  Whether 
plaintiff,  in  an  action  against  a  municipal  corporation,  for  negli- 
gently leaving,  without  proper  guards,  an  opening  in  a  sidewalk 
near  w  hich  he  was  standing  while  talking  to  a  friend,  was  guilty 
of  contributory  negligence  in  stepping  backwards  into  the  open- 
ing to  get  out  of  the  way  of  a  passing  pedestrian,  is  a  ques- 
tion for  the  jury,  to  be  determined  under  all  the  circumstances 
attending  the  accident. 

Appeal  from  Cherokee  District  Court. — Hon.  Scott  M. 
Ladd,  Judge. 

Thursday,  DECBMBfB  10, 1896. 

'  Action  at  law  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  negligence  on  the  part 
of  the  defendant.  There  was  a  trial  by  jury,  and  a 
verdict  and  judgment  in  favor  of  the  plaintiff.  The 
defendant  appeals. — Affirmed. 

Argo  &  McDuffie  and  J.  D.  F.  Smith  for  appellant. 

Ernest  C.  Herrick  for  appellee. 

BoBiNSON,  J. — The  defendant  is  an  incorporated 
town  in  the  county  of  Cherokee.  On  the  sixth  day  of 
May,  1891,  the  plaintiff  fell  into  a  cellarway  in  a  side- 
walk of  the  defendant,  and  received  the  injuries  of 
which  he  complains.  The  accident  occurred  at  the 
gtore  building  of  G.  W.  Prescott.  That  fronts  eastward 
on  a  street  which  extends  from  north  to  south.  The 
sidewalk  at  that  point  is  eight  feet  wide.  Between 
tiie  front  door  and  the  south  side  of  the  building  an 
opening  for  a  cellarway  was  cut  through  the  sidewalk. 
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It  extended  from  the  building  four  feet  into  the  walk, 
and  was  provided  with  a  cover  or  door  hinged  on  the 
south  edge.  When  the  door  was  closed,  it  was  level 
with,  and  formed  a  part  of,  the  walk;  and,  when  it 
was  open,  it  was  perpendicular  to  the  walk,  and  was 
hooked  to  the  corner  of  the  building,  thus  forming  a 
barrier  on  the  south  side  of  the  opening.  When  the 
door  was  open,  a  barrier  on  the  nortk  side  was  com- 
monly formed,  by  placing  there  a  shoe  box  and  a  joist 
six  feet  in  length.  The  front  of  the  opening  was  not 
protected.  At  the  time  of  the  accident,  the  plaintiff 
stood  between  the  opening,  which  was  uncovered,  and 
the  east  edge  of  the  sidewalk,  facing  eastward,  con- 
versing with  an  acquaintance.  Prescott  came  out  of 
the  building,  and  turned  southward,  passing  between 
the  two.  The  plaintiff  states  that  he  stepped  back- 
ward, to  permit  Prescott  to  pass,  and  fell  into  the 
opening,  to  the  floor  of  the  cellar,  a  distance  of  not 
quite  five  feet.  He  claims  to  have  sustained  perma- 
nent and  serious  injuries  from  the  fall.  The  amount 
allowed  by  the  jury  for  which  judgment  was  rendered 
was  two  thousand  six  hundred  twenty-five  dollars. 

I.  There  is  conflict  in  the  evidence,  with 
respect  to  the  use  of  the  opening,  in  regard  to  barri- 
cades, when  it  was  uncovered,  and  the  direction  from 
which  the  plaintiff  approached  it  before  the  accident. 
His  place  of  business  was  about  fifty  feet  further 
north,  on  the  opposite  side  of  the  street.  Evidence  on 
the  part  of  the  defendant  tends  to  show  that  he 
crossed  the  street  diagonally  from  his  shop  to  Pres- 
cott's  store,  and  that  he  must  have  seen  the  opening 
when  he  reached  the  sidewalk.  He  testifies  that  he 
went  southward,  on  the  east  side  of  the  street,  until 
opposite  the  bank,  which  was  one  hundred  feet  south 
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street.  After  talking  with  the  owner  a  few  minutes, 
an  acquaintance  came  up,  with  whom  he  conversed, 
at  the  same  time  watching  his  shop,  to  see  if  any  one 
went  into  it.  While  he  was  so  employed,  Prescott 
came  out  of  the  store,  as  already  stated.  The  plaintiff 
says,  that  Prescott  "crowded  right  in  between  us,  and 
T  stepped  back,  to  let  Prescott  pass;  and,  when  I  done 
so,  I  fell  into  the  cellar."  He  states,  positively,  that 
he  did  not  know  that  the  cellar  was  open;  that,  as  he 
approached  the  building  from  the  south,  he  saw  a  box, 
barrel,  door,  or  something  else  against  the  building; 
but  that  it  was  common  to  see  boxes  or  barrels  in  that 
place,  and  he  did  not  pay  any  attention  to  what  was 
there.  The  cellarway  was  made  about  two  years 
before.  It  is  claimed  by  the  defendant,  that  it  was 
rarely  opened,  and  then  only  for  actual  use,  and  that, 
when  it  was  open,  it  was  carefully  protected.  There 
is  testimony  on  the  part  of  the  plaintiff,  that  it  was 
frequently  open,  and  that  it  was  not  always  protected 
when  it  was  open.  We  had  occasion  to  consider  this 
case  on  a  former  appeal.  91  Iowa,  46  (58  N.  W.  Rep. 
1058).  That  involved  the  ruling  of  the  district  court 
in  directing  a  verdict  for  the  defendant,  and 
we  held  that  it  was  erroneous.  The  ruling 
involved  two  propositions:  (1)  That  the  evidence 
for  the  plaintiff  did  not  show  that  the  defend- 
ant was  negligent;  and  (2)  that  it  showed  that 
the  plaintiff  was  guilty  of  contributory  negligence. 
We  held,  in  effect,  that  both  propositions  should  have 
been  submitted  to  the  jury.  Our  holding  on  that 
appeal  must  be  followed  now,  so  far  as  it  is  applicable. 
The  evidence  for  the  plaintiff  was  substantially  the 
same  on  the  second  as  it  was  on  the  first  trial,  and  the 
evidence  for  the  defendant  submitted  on  the  last  trial 
merely  created  a  conflict  in  the  evidence,  which  the 
jury  was  required  to  decide.  Nearly  all  the  cases 
cited  by  the  appellant  and  the  material  points  pressed  , 
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in  argument  were  considered  on  the  former  appeal, 
and  need  not  be  reviewed  here.  There  was  evidence 
of  negligence  on  the  part  of  the  defendant.  Whethei 
the  plaintiff,  knowing  of  the  opening,  was  negligent 
in  not  having  it  in  mind  when  he  stepped  into  it,  or 
whether,  having  knowledge  of  it,  his  mind  was 
diverted  from  it  by  circumstances  which  would  have 
diverted  the  attention  of  a  reasonably  prudent  person, 
were  questions  properly  submitted  to  the  jury;  and 
the  evidence  was  suflBcient  to  authorize  a  verdict  for 
the  plaintiff. 

II.  It  is  said  that  the  amount  allowed  by  the 
jury  is  not  warranted  by  the  evidence.  The  nature 
and  extent  of  the  injuries  sustained  by  the  plaintiff 
were  the  subject  of  much  controversy  in  the  district 
court.  If  the  testimony  offered  in  his  behalf  was 
credible,  he  sustained  injuries,  both  mental  and  phy- 
sical, of  a  very  serious  and  permanent  character, 
which  fully  authorized  the  recovery  of  the  amount 
for  which  judgment  was  rendered.  We  cannot  say 
that  the  testimony  so  offered  was  not  credible. 

Most  of  the  material  questions  discussed  in  argu- 
ment were  determined  on  the  former  appeal.  We  do 
not  find  anything  which  affords  sufficient  ground  for 
disturbing  the  judgment  of  the  district  court.  It  is, 
therefore,  affiembd. 


Digitized  by 


Google 


Dec.  1896J  Statb  op  Iowa  v.  flATHAWAt.  225 


100   225 
100    W7^ 

Statb  of  Iowa  v.  Robert  STLVAiras  Hathaway,  et  aL^    loo  225 

107     04, 

Appellants.  100  225 

'^^  108     72 

100    25251 
fl09  117 

Opfnton  Erldence:    talue.    Where  the  articles  stolen  consisted  of  a    dioo  U7\ 

trunk,  containing  the  family  wearing  apparel,  the  wife  of  the    '{J'g  ^ 

1    prosecutor,  having  testified  that  she  knew  the  value  of  the  articles,    m~^\ 

is  competent  to  testify  as  to  such  value,  though  she  may  not  have  'jj^__^l 

known  the  value  in  a  second-hand  store  or  at  public  auction. 

iBSirnef  Ions:  objections:  Request.  The  judgment  of  a  trial  court 
in  a  criminal  case  will  not  be  reversed  for  error  in  instructions, 
8  where  objection  was  not  made  and  exception  taken  at  the  time; 
nor  for  failure  to  give  instruction,  where  no  request  for  such  1^ 
instruction  was  made  at  the  time,  unless  it  appear  that  such  fail- 
ure deprived  the  defendant  of  a  fair  trial.  i^  ^ 

,"ioo~_^ 
Ofetfectioii  to  Charge.    An  objection  made  in  a  motion  for  a  new  trial,  'J3i  219I 

to  a  portion  of  a  charge  as  given,  is  insufficient  to  raise  the  ques-  100 

8    tion  as  to  whether  the  trial  court  erred  in  not  giving  an  additional  I ' 
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charge  on  the  same  subject,  not  asked,  but  to  which  the  accused  ,100 
was  entitled.  |i35 

Exeeptions:    nunc  pro  tunc  order:    Order  in  vacation.    An  order  {J}    5^3 

entered  in  a  criminal  case  in  vacation,  six  months  after  judgment,  350 — 226 

4    reciting  that  the  record  did  not  show  that  exception  had  been  |}g    ^a 

taken  to  the  instructions  given,  and  that  exceptions  should  there-  ' -I 

fore  be  entered  as  of  the  date  of  the  instructions,  is  unauthorized, 
and  of  no  effect 

A]ppealfrom  Polk  District  Court. — Hon.  C.  P.  Holmes, 

Judge. 

Thubsdat,  Dboembee  10,  1896. 

The  defendants,  Robert  Sylvanus  Hathaway  and 
William  Jacob  Palmer,  were  convicted  of  the  crime 
of  larceny,  and  from  the  judgment,  which  required 
them  to  be  imprisoned  in  the  penitentiary  at  Fort 
Madison  for  a  term  of  years,  they  appeal. — Affirmed. 

Vol.  100  la— 15 
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r.  D.  Hastie  for  appellants. 

Milton  Remley,  attorney  general,  James  A.  Hotoe^ 
county  attorney,  and  Jesse  A.  Miller  for  the  state. 

Robinson,  J. — The  indictment  charges  the  defend- 
ants with  larceny  of  property,  of  B.  T.  Kent,  of  the 
value  of  fifty  dollars.  The  defendants  pleaded  not 
guilty  to  the  charge,  but  the  jury  found  them  guilty, 
and  fixed  the  value  of  the  property  stolen  at  twenty- 
five  dollars.  That  the  defendants  were  guilty  of  steal- 
ing the  property  in  question  is  not  denied  in  this 
court,  but  it  is  insisted  that  its  value  is  less  than 
twenty  dollars,  and  that  they  were  convicted  of  a 
higher  degree  of  the  offense  charged  than  that  of 
which  they  were  guilty. 

I.  Mrs.  Alice  Kent,  the  wife  of  B.  T.  Kent,  testi- 
fied that  the  property  stolen  included  a  trunk  and  its 
contents,  which  consisted  of  numerous  articles  of 
wearing  apparel,  and  that  its  reasonable  market  value 
was  about  fifty  dollars.  The  defendants  moved  to 
strike  out  her  testimony,  on  the  ground  that  she  was 
not  shown  to  be  competent  to  testify  to  the  value  in 

question,  but  the  motion  was  overruled.  We 
1         are    of   the    opinion    that    the    ruling    was 

correct.  The  clothing  belonged  to  herself  an^ 
husband,  had  been  used  by  them  and  their  children, 
and  she  was  entirely  familiar  with  it.  She  testified 
that  she  knew  its  value,  and,  although  she  may  not 
have  known  what  it  would  sell  for  in  second-hand 
clothing  stores,  nor  at  public  auction,  the  facts  shotvn 
in  regard  to  her  knowledge  justified  the  presumption 
that  she  knew  its  fair  market  value,  and  made  her 
testimony  competent.  Tuhhs  v.  Garrison^  68  Iowa,  48 
(25  N.  W.  Rep.  921).  She  showed  a  greater  knowledge 
of  the  actual  value  of  property  than  did  two  dealers  in 
second-hand  clothing  who  testified  for  the  defendants, 
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and  her  testimony  was  more  satisfactory  than  theirs. 
The  evidence  justified  the  jury  in  fixing  the  value  of 
the  property  stolen  at  twenty-five  dollars. 

A.  The  only  instruction  given  by  the  court  in 
regard  to  the  method  of  fixing  the  value  of  the  property, 
was  as  follows:  "(5)  If  you  shall  find  the  defendant 
guilty  of  the  larceny  of  the  goods  described  in  the 
indictment,  or  some  part  thereof,  it  will  become  your 
duty  to  determine  the  market  value  of  the  property 
which  you  shall  find  they  thus  stole.  By  the  words 
'market  value,*  as  here  used,  is  meant  the  price  or  prices 
at  which  the  property  could  ordinarily  be  bought  and 
sold,  by  or  between  persons  who  would  ordinarily  buy 
and  sell  such  goods  for  cash,  or  trade  at  an  equivalent 
for  cash.  In  determining  such  value,  you  are  not 
necessarily  confined  to  the  price  at  which  dealers  in 
second-hand  clothing  would  buy  or  sell  the  property, 
but  you  should  ascertain  and  return  the  sum  which 
you  shall  find,  upon  a  consideration  of  all  the  facts 
shown  in  the  evidence  and  the  evidence  of  all  the  wit- 
nesses, to  be  the  reasonable  market  value  thereof,  as 
above  defined."  The  appellants  suggest  that  this 
-instruction  is  erroneous,  in  not  confining  the  jury  to  a 
consideration  of  the  testimony  as  to  value  given  by 
the  dealers  in  second-hand  clothing.  We  have  already 
stated  that  the  testimony  of  Mrs.  Kent,  as  to  the 
value,  VTas  competent,  and  the  instruction  is  not  erro- 
neous in  the  particular  in  which  it  is  questioned.  We 
do  not  understand  the  appellants  to  claim  that  it  was 
erroneous  in  any  other  respect,  but  they  con- 
2  tend  that  the  court  erred  in  not  charging  the 

jury  that,  if  it  had  a  reasonable  doubt  as  to 
whether  the  value  of  the  property  stolen  was  more 
than  twenty  dollars,  they  should  find  it  to  be  twenty 
dollars  or  less.  That  it  was  the  right  of  the  defend- 
ants to  have  had  such  an  instruction  given  is  well 
BOttlecL    State  v.  Wood,  46  Iowa,  117;  Statev.McCarty^ 
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73  Iowa,  51  (34  N.  W.  Rep.  606);  State  v.  Nets,  68  Iowa, 
469  (27  N.  W.  Rep.  460);  State  v.  Jay,  57  Iowa,  164  (10 
N.  W.  Rep.  343);  State  v.  Walters,  45  Iowa,  390.  No 
instruction  in  regard  to  value  was  asked  by  the  defend- 
ants, and  it  is  claimed  on  the  part  of  the  state  that  no 
exception  was  taken  to  the  charge  given,  and,  there- 
fore, the  defendants  cannot  rely  upon  the  error  of  the 
court  to  secure  a  reversal.  It  is  the  general  rule, 
applicable  in  criminal  as  well  as  in  civil  cases,  that 
the  judgment  of  the  trial  court  will  not  be  reversed 
for  an  error  in  giving,  or  failing  to  give  instructions 
to  the  jury,  where  objection  to  the  error  is  not  made 
and  exception  taken  at  the  time  it  is  committed. 
State  V.  Callahan,  96  Iowa,  304  (65  N.  W.  Rep.  150); 
State  V.  Moran,  7  Iowa,  238;  State  v.  Hussey,  Id.  411; 
State  V.  Reashy,  100  loyf^.post  (69  N.  W.  Rep.  451.  It  is 
true  that  section  4538  of  the  Code  requires  this  court 
to  determine  appeals  in  criminal  cases  without  regard 
to  technical  errors  or  defects  which  do  not  affect  the 
substantial  rights  of  the  parties;  but  the  failure  of  a 
defendant  to  object  to  an  instruction  at  the  time  it 
was  given  cannot  be  regarded  as  a  technical 
error  of  the  kind  contemplated  by  that  sec- 
tion. Had  the  error  in  question  been  called  to 
the   attention    of   the    court,   it    would    no   doubt 

have  been  corrected;  but  the  only  objection 
3         which  the  record  shows  to  have  been  made  to 

the  charge  is  set  out  in  the  motion  for  a  new 
trial  in  the  following  words:  "  The  court  erred  in  giv- 
ing the  fifth  instruction  as  given  by  the  court."  That 
did  not  suggest  that  the  error  was  one  of  omission,  but 
rather  that  the  instruction  was  erroneous  in  it«  state- 
ment of  the  law.  It  is  the  right  of  both  the  state  and 
the  defendant  in  a  criminal  case,  to  ask  instructions 
to  the  jury.  Code,  section  4440.  And  when  those 
given  are  not  erroneous,  the  judgment  of  the  district 
court  will  not  be  reversed  for   a   failure   to   give 
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instructions  not  asked,  unless  in  an  exceptional  case, 
when  this  court  is  satisfied  that  the  failure  to  instruct 
properly  has  deprived  the  defendant  of  a  fair  trial. 
State  V.  Helvin,  65  Iowa,  291  (21  N.  W.  Rep.  645).  We  are 
not  satisfied  that  justice  has  not  been  done  in  this 
case.  The  defendants  were  represented  in  the  dis- 
trict court  by  a  competent  attorney,  the  jury  was 
instructed  in  regard  to  the  method  of  fixing  the  value 
of  the  stolen  property,  and  its  verdict  appears  to  have 
been  fully  authorized  by  the  evidence. 

III.    It  is  claimed  by  the  appellants  that  exceptions 
were  duly  taken  to  the  instructions,  and  to  support 
that  claim  they  rely  upon  an  order  of  which  a  copy  is 
as  follows:    "Be  it  remembered  that  on  this 
4  twenty-fourth  day  of  August,  1896,  it  appearing 

to  the  court  that  the  records  in  the  above- 
entitled  case  do  not  show  that  the  defendants  have  an 
exception  to  the  instructions  given  by  the  court,  and 
that  the  defendant  did  take  exception  to  each  and  all 
instructions  at  the  time  they  were  given.  It  is  there- 
fore hereby  ordered  that  said  exceptions  be  entered  of 
record  as  of  the  date  on  which  said  instructions  were 
given.  C.  P.  Holmes,  Judge  of  the  District  Court, 
Polk  County,  Iowa."  This  order  was  made  in  vaca- 
tion, more  than  six  months  after  the  judgment  was 
rendered.  Without  deciding  that,  had  exception  been 
taken  as  recited  in  the  order,  it  would  have  been  suf- 
ficient to  present  the  objection  upon  which  the 
defendants  rely,  we  state  our  conclusion  to  be  that  the 
order  we  have  set  out  is  without  legal  effect.  The 
statute  provides  for  the  correction  of  errors  in  the 
court  records.  The  clerk  is  to  read  in  open  court  all 
the  entries  made  of  record,  and,  when  correct,  they  are 
to  be  signed  by  the  judge.  Code,  section  176.  When 
records  cannot  be  prepared  and  approved  during  the 
term,  they  may  be  read,  corrected,  and  approved  at 
tb9  ne^t  succeeding  term.    Entries  authorised  to  be 
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made  in  vacation,  shall  be  read,  approved,  and  signed 
'  at  the  next  term  of  the  court.  Code,  section  1 77.  These 
records  are  under  the  control  of  the  court,  and 
may  be  amended,  or  any  record  therein  expunged, 
at  any  time  during  the  term  at  which  it  is  made 
or  before  it  is  signed  by  the  judge.  Section  178. 
And  entries  made,  approved,  and  signed  at  a 
previous  term  can  be  altered  only  to  correct  an 
evident  mistake.  Section  179.  These  provisions, 
although  they  do  not  refer  to  exceptions  to  instruc- 
tions, show  the  policy  of  the  law  in  regard  to 
the  keeping  and  correction  of  court  records.  They 
are  to  be  read  and  approved  by  the  judge  in  open 
court,  and  not  in  vacation.  Section  183,  provides 
that,  'Vith  consent  of  parties,  actions,  special  pro- 
ceedings, and  other  matters  pending  in  the  courts 
[district]  named  in  this  chapter  may  be  taken  under 
advisement  by  the  judges,  decided  and  entered 
of  record  in  vacation,  or  at  the  next  term;  if  so 
entered  in  vacation  they  shall  have  the  same  force  and 
effect  from  the  time  of  such  entry  as  if  done  in  term 
time."  But  the  order  in  question  does  not  appear  to 
have  been  made  in  a  matter  taken  under  advisement 
with  the  consent  of  the  parties,  nor  on  notice  to  the 
adverse  party.  Judges  are  empowered  to  make  cer- 
tain orders  in  vacation,  but  our  attention  has  not 
been  called  to  any  provision  of  the  law  which  author- 
ized the  order  in  question.  It  appears  to  have  been 
made  by  a  judge  in  vacation  without  jurisdiction.  It 
was  made  too  late  to  serve  as  a  bill  of  exceptions. 
State  V.  Newcomb,  56  Iowa,  335  (9  N.  W.  Rep.  290).  As 
a  nun^pro  tunc  order  it  is  without  effect,  for  the  rea- 
son stated.  We  are  satisfied  that  substantial  justice 
has  been  done  in  this  case,  and  the  judgment  of  the 
district  court  is  affibmeb. 
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State  of  Iowa  v.  Noah  Reasby,  Appellant 

Criminal  Law:  idbntifioation  of  defendant  by  standing  up. 
During  the  trial  of  a  criminal  case,  the  defendant's  brother,  who 
1  greatly  resembled  him,  took  a  seat  by  his  side,  as  a  test  of  identity. 
At  the  request  of  the  attorney  for  the  state,  the  Judge  ordered  the 
defendant  to  rise  for  identification,  against  the  objection  of  his 
attorney.  The  prosecuting  witness  then  identified  the  one  who 
stood  up  as  the  one  who  committed  the  offense  charged.  H'  Id, 
that  the  action  of  the  court  in  compelling  the  defendant  to  rise 
was  not  error,  as  compelling  him  to  criminate  himself.  Neither 
was  it  an  abuse  of  discretion  to  refuse  letting  defendant  make  the 
test  attempted  by  him. 

Eridenre:  oonneotinq  defendant.  On  a  trial  for  robbery,  it  appeared 
that  the  prosecuting  witness  had  gone  to  a  pump  near  the  railroad 
9  track,  to  draw  water  for  his  stock;  that  two  colored  men  had  come 
up  and  asked  if  they  should  not  fill  the  trough.  Witness  gave  per- 
mission, and  started  across  the  track.  When  part  way  across,  he 
looked  back,  and  saw  the  two  men  just  behind.  A  moment  later, 
he  was  struck  on  the  head,  knocked  insensible,  and  robbed.  He 
identified  the  defendant  as  one  of  the  two  men,  and  three  other 
witnesses,  who  saw  the  two  colored  men  talking  to  witness  at  the 
pump,  also  identified  defendant  as  one  of  them.  Held,  that  the 
eyidence  was  sufficient  to  connect  defendant  with  the  crime. 

Included  offenses  :  Charge  on.  On  a  trial  for  robbery,  wh6re  there 
8  was  no  eyidence  tending  to  show  that  the  offense  might  have  been 
4    larceny,  it  was  not  error  to  fail  to  instruct  as  to  such  offense. 

O^ection  Belowt    Assignment  of  errors.    An  assignment  of  errors 
based  on  the  instruction  of  the  trial  court,  will  not  be  considered 
4   unless  exception  was  properly  taken  below. 

Appeal  from  Mahaska   District  Court. — Hon.  A.  B. 
Dbwby,  Judge. 

Thursday,  Deobmbbe  10, 1896.^ 

The  defendant,  Noah  Reasby,  was  convicted  of 
the  crime  of  robbery,  and  from  the  judgment,  which 
required  him  to  be  imprisoned  in  one  of  the  peniten- 
tiaries of  this  state  for  the  term  of  fifteen  years,  he 
appeals. — Affirmed. 
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Byron  W.  Preston  and  J.  0.  Williams  for  appel- 
lant. 

Milton  Remlet/j  attorney  general,  and  Jesse  A.  Mil- 
ler for  the  state. 

Robinson,  J.— In  the  evening  of  the  fourth  day  of 
July,  1895,  Henry  Galliers  was  struck  on  the  head, 
and  made  insensible,  and  several  dollars  in  money 
were  taken  from  his  pocket.  The  injury  was  so 
severe  that  he  did  not  recover  consciousness  for  two 
or  three  weeks.  The  defendant,  Reasby,  and  one  Lud 
Struther,  were  jointly  indicted  for  the  offense.  Raasby 
was  tried  separately,  and  convicted,  as  stated. 

I.  During  the  trial  of  the  defendant,  and  while 
Galliers  was  on  the  witness  stand,  but  before  he  was 
asked  •who  the  persons  he  claimed  to  have  been  pres- 
ent at  the  time  of  the  robbery  were,  an  attorney 
1  of  the  defendant  caused  a  brother  of  the 
defendant  to  sit  by  him,  as  a  test  on  the  ques- 
tion of  identity.  An  attorney  who  was  assisting  at 
the  trial  in  behalf  of  the  state,  whispered  something 
to  the  presiding  judge  in  regard  to  the  defendant's 
brother  being  the  defendant,  and  stated  aloud  that 
they  had  changed 'places.  An  attorney  for  the  state 
then  asked  the  court  to  require  the  defendant's  brother 
to  retire,  or  to  cause  the  defendant  to  rise  for  identifi- 
cation, and  the  court  thereupon  directed  the  defend- 
ant to  stand.  An  attorney  for  the  defendant  at  once 
objected,  stating  that  he  would  stand  up  for  the  defend- 
ant, but  the  court  ordered  the  defendant  a  second 
time  to  stand,  and  he  arose.  The  county  attorney 
then  stated,  'That  is  not  the  man.''  The  defendant 
sat  down,  and,  Galliers  being  asked  if  he  could  identify 
the  man,  "stated  that  he  could,  and  that  the  man  who 
gtood  up  was  the  man/'    We  understand  this  to  m^ao 
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that  the  witness  said  that  the  man  who  arose  was  one 
of  those  who  were  present  when  the  robbery  was  com- 
mitted.   The  appellant  contends  that  the  order  of  the 
court  was  erroneous,  because  it  compelled  him  to 
criminate    himself,    ^t    is  certainly   proper  for  the 
conrfe  to  require  the  defendant  who  is  accused  of  fel- 
ony, and  who  is  present  at  his  trial,  to  make  himself 
known.     When  the  objection  in  question  was  made, 
an  attorney  for  the  state,  in  response  to  it,  referred  to 
the  defendant  and  his  brother  as  looking  very  much 
alike,  and  we  are  justified  in  concluding  from  the 
experiment  attempted  by  the  defendant  that  there  may 
have  been  such  a  resemblance.    The  court  appears  not 
to  have  known  who  the  defendant  was,  and  had  the 
right  to  cause  him  to  identify  himself.  The  fact  that  he 
was  accused  of  the  crime  was  not  evidence  of  guilt, 
and  to  require  him  to  stand  in  the  presence  of  the 
witness  and  jury,  did  not  compel  him  to  furnish  evi- 
dence of  his  guilt.    We  are  not  aware  of  any  rule  of 
law  which  entitles  the  defendant,  in  a  criminal  case, 
to  remain  concealed  during  his  trial,  lest  his  presence 
might  aid  in  his  identification.    Yet,  the  rule  con- 
tended for  by  the  defendant,  carried  to  its  logical  con- 
clusion, would  lead  to  that  result.    It  is  a  very  common 
practice  to  refer  witnesses  for  the  state,  in  a  criminal 
case,  to  the  defendant,  and  ask  questions  concerning 
him  and  his  alleged  offense,  and  it  often  happens  that 
a  witness  is  able  to  testify  more  particularly,  and  that 
the  jurors  are  able  to  understand  more  readily,  the 
defendant's  connection  with  the  crime  charged,  by 
reason  of  the  fact  that  they  see  him,  and  in   con- 
sequence are  better  able  to  apply  the  evidence  to  him, 
and  to  judge  of  its  value.     But  where  that  is  done, 
the  defendant  does  not   furnish   evidence  to  crim- 
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some  lur^ted  question,  and  thus  furnish  evidence 
which  would  tend  to  connect  him  with  the  crime 
of  which  he  is  accused.  What  the  rule  applicable 
to  such  a  case  is,  we  have  no  occasion  to  deter- 
mine. The  object  which  the  defendant  had  in  view. 
was  really  to  test  the  ability  of  the  witness  to  identify 
one  of  his  assailants,  and  it  would  have  been  within 
the  power  of  the  trial  court  to  permit  the  test  to  be 
made.  But  in  refusing  to  allow  it,  the  discretion  of 
the  court  was  not  abused. 

II.  It  is  urged  with  great  apparent  confidence 
that  the  evidence  is  not  suflBcient  to  authorize  a  con- 
viction of  the  defendant.    No  witnesses  testified  to 

having  seen  the  robbery  in  question,  but  the  evi- 
2         dence  which  connects  the  defendant  with  it*  is 

substantially  as  follows :  Between  7  and  8  o'clock 
on  the  evening  of  the  day  on  which  the  robbery  was 
committed,  Galliers  went  to  a  pump,  about  two  hun- 
dred yards  from  the  house  in  which  he  was  living,  to 
water  some  calves.  The  pump  was  twenty-five  yards 
west  of  a  fence  on  the  west  side  of  a  railway,  and 
thirty-nine  yards  west  of  the  center  of  the  track.  The 
calves  were  to  be  watered  at  a  gate  in  a  fence  ten 
yards  east  of  the  center  of  the  track.  Galliers  filled 
his  bucket,  and,  as  he  was  about  to  leave  the  pump, 
two  colored  men  came  to  him,  and  asked  if  they 
should  not  fill  the  trough.  He  gave  them  permission 
to  do  so,  and  started  with  his  bucket,  in  a  northeast- 
erly direction,  to  a  gate  in  the  west  fence,  and  then 
went  eastward  across  the  track  to  the  east  gate. 
When  he  was  a  few  feet  east  of  the  track  he  looked 
back  and  saw  that  the  two  men  were  following  him, 
and  that  they  were  together  in  the  center  of  the 
track.  Not  suspecting  harm,  he  went  on,  and  about 
that  time  received  a  blow,  as  stated.  It  was  evidently 
inflicted  by  a  person  who  stood  behind  him,  with  a 
club  which  was  found  near  the  spot.    When  he  fell. 
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he  had  three  or  four  dollars  in  silver  money  in  his 
pockety  and  when  ha  was  found,  a  few  minutes 
later,  his  pocket  was  turned  inside  out,  and  his 
money  was  gone.  He  does  not  remember  any- 
thing that  occurred  after  he  had  passed  the  railway 
track  four  or  five  yards,  although  the  bucket  was  stand- 
ing near  the  gate,  and  he  was  attempting  to  climb  over 
it  when  found.  He  had  seen  the  two  men  referred  to 
pass  along  the  railroad  track  frequently,  and  is  posi- 
tive that  the  defendant  is  one  of  them.  Robert  Fisher, 
a  boy  twelve  years  of  age,  a  nephew  of  Galliers,  fol- 
lowed him  to  the  pump,  and  when  he  reached  it  Qul- 
liers  had  left  it  with  his  bucket  of  water,  but  the  two 
men  were  there.  As  he  passed  them,  they  spoke  to 
him,  and  he  went  on  for  some  cattle.  When  he  was 
some  distance  away,  they  called  to  him  that  his  uncle 
said  that  he  should  get  the  cattle.  He  saw  the  men  start 
after  Galliers,  but  went  on  without  again  looking  back, 
and  was  soon  out  of  sight.  He  had  known  the  men 
for  about  a  year,  although  he  had  not  spoken  to  them 
before,  and  stated  that  the  defendant  was  one  of  them. 
Two  young  ladies — Mary  Watson  and  Annie  Fisher — 
passed  along  the  track,  near  the  pump,  when  (Jalliers 
was  there,  and  saw  two  colored  men  talking  with  him. 
Miss  Watson  states  that  she  had  seen  the  defendant 
frequently,  and  knew  him,  and  that  he  was  one  of  the 
two  men  who  were  talking  with  Galliers.  Miss  Fisher 
had  seen  the  men  several  times  before,  and  states  that 
the  defendant  was  one  of  them.  After  the  crime  was 
committed,  the  defendant  and  Struther  were  accused  of 
being  guilty  of  it,  and  were  arrested.  After  that  had 
been  done,  the  defendant  told  the  constable  who  arrested 
him  that  neither  he  nor  Struther  had  anything  to 
do  with  the  robbery;  that  he  and  one  Sam  Carter  were 
going  up  the  road  together,  when  Carter  told  him  of 
a  plot  to  knock  Galliers  on  the  head;  that  they  were 
ihen  near  the  pump,  and  Galliers  was  there;  that  the^ 
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defendant  said  he  would  not  have  anything  to  do  with 
the  matter,  and  went  on  up  the  road;  that  when  he 
was  seventy-five  or  eighty  yards  away  he  looked  around, 
and  saw  Galliers  crossing  the  road  with  a  bucket  of 
water,  and  saw  Carter  hit  him  twice  with  a  club,  and 
then  go  through  his  pockets.  The  defendant  further 
stated  to  the  constable  that  Carter  said  he  had  a 
coupling  pin  hidden,  which  he  intended  to  use  on 
Galliers,  and  that  he  tried  to  induce  the  defendant  to 
join  him  in  the  venture,  but  that  the  defendant 
refused,  and  that  he  did  not  think  at  the  time  that 
Carter  would  attempt  it.  He  also  told  another  oflBcer 
that  Carter  committed  the  act,  and  that  he  was  there 
on  the  railroad  track  when  it  was  done.  There  were 
a  few  other  circumstances  we  have  not  mentioned, 
which  tend  to  connect  the  defendant  with  the  crime. 
He  did  not  testify,  but  it  is  claimed  in  his  behalf  that, 
as  the  state  proved  his  statements  to  the  constable,  it 
is  bound  by  those  which  tended  to  show  that  he  is 
innocent  of  wrong.  But  that  is  not  correct.  The 
statement  was  made  to  shield  the  defendant,  and  the 
jury  were  not  required  to  believe  more  of  it  than 
seemed  to  be  credible.  It  showed  that  the  defendant 
knew  of  the  crime,  and  that  he  saw  it  committed.  If 
the  witnesses  for  the  state  told  the  truth,  he  could 
not  have  been  many  yards  from  Galliers  when  he  was 
stunned  and  robbed,  but  must  have  been  close  by,  if 
he  did  not  actually  participate  in  the  robbery.  He 
and  his  companion  were  close  together,  and  but  a  few 
steps  behind  Gblliers,  only  a  few  moments  before  the 
latter  was  hit,  and  it  was  not  possible  for  the  defend- 
ant to  have  been  where  he  claims  that  he  was  at  the 
time.  The  evidence  does  not  show  who  held  the  club 
when  it  was  used  on  Galliers,  but  it  shows  that 
the  act  was  premeditated,  and  that  the  defendant 
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actually  used  the  club,  he  was  close  by,  to  aid  and 
abet  the  one  who  did  use  it.  There  is  testimony 
which  tends  to  weaken  some  of  the  positive  statements 
made  by  witnesses  for  the  state,  but  it  was  the 
province  of  the  jury  to  weigh  the  conflicting  state- 
ments, and  decide  the  truth  of  the  matters  in  contro- 
versy. We  are  of  the  opinion  that  their  verdict  has 
sufficient  support  in  the  evidence.   . 

III.  The  sections  of  the  Code  under  which  the 
defendant  was  convicted  are  as  follows: 

"3858.  If  any  person  with  force  or  violence,  or 
by  putting  in  fear,  steal  or  take  from  the  person  of 
another  any  property  that  is  the  subject  of  larceny, 
he  is  guilty  of  robbery,  and  shall  be  punished  accord- 
ing to  the  aggravation  of  the  offense  as  is  provided 
in  the  following  two  sections." 

"3859.  If  such  offender  at  the  time  of  such  rob- 
bery is  armed  with  a  dangerous  weapon,  with  intent, 
if  resisted,  to  kill  or  maim  the  person  robbed,  or  if 
being  so  armed  he  wound  or  strike  the  person  robbed; 
or  if  he  has  any  confederate  aiding  or  abetting  him  in 
such  robbery  present  and  so  armed,  he  shall  be  pun- 
ished by  imprisonment  in  the  penitentiary  for  a  term 
not  exceeding  twenty  nor  less  than  ten  years." 

The  crime  of  robbery,  as  defined  in  these  sections, 
includes  larceny,  and  a  person  indicted  for  the  former 
might  be  convicted  of  the  latter  offense.  State  v. 
Mikesell,  70  Iowa,  178  (30  N.  W.  Rep.  474);  State 
8  V.  Graff,  66  Iowa,  482  (24  N.  W  Rep.  6).  Other 
offenses  are  also  included  in  robbery.  It  is 
the  right  of  a  defendant  who  is  being  tried  for  an 
offense  which  includes  other  offenses  of  lower  degrees 
to  have  the  jury  instructed  with  regard  to  the  included 
offenses  of  which  there  is  evidence.  State  v.  Hatha- 
way, 100  Iowa,  225  (69  N.  W.  Rep.  449).  But  in  this  case 
the  jury  was  not  so  instructed,  and  of  that  omission 
the  appellant  complains.    Among  the  grounds  for  a 
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new  trial  in  a  criminal  case,  are  the  following:  "(5) 
,  When  the  court  has  misdirected  the  jury  in  a  material 
matter  of  law."  "(7)  When  the  court  has  refused 
properly  to  instruct  the  jury."  Code,  section  4489. 
It  is  the  duty  of  the  court  to  charge  the  jury  in  writ- 
ing. Section  4420  (7).  It  is  also  the  duty  of  the  court 
to  instruct  the  jury  on  the  motion  of  either 

4  party.    Section  4440.    It  is  the  general  rule, 
however,  when  the  court  does  charge  the  jury 

in  regard  to  the  issues  which  it  is  required  to  deter- 
mine, that  to  enable  the  defendant  to  take  advantage 
of  an  error  in  the  charge  he  must  object  to  it.  See 
State  V.  Hathaway y  supra.  We  have  examined  not  only 
the  abstracts,  but  the  transcript  submitted  in  this  case, 
without  finding  anything  to  show  that  the  defendant 
excepted  to  the  charge  as  given.  It  may  be  said  in 
support  of  the  charge  as  given  by  the  court  that  there 
was  nothing  in  the  evidence  to  justify  the  conviction 
of  the  defendant  of  any  lower  offense  than  that  of  rob- 
bery. If  he  was  at  the  place  of  the  robbery  at  the 
time  it  occurred,  the  presumption  is,  in  the  absence  of 
proof  to  the  contrary,  that  he  was  there  as  a  partici- 
pant in  the  crime,  and  guilty  in  law  of  all  that 

5  was  done.    It  is  not  error  to  omit  to  charge  the 
jury  in  regard  to  an  offense  of  a  lower  degree 

which  is  included  in  that  with  which  the  defendant  is 
charged,  but  of  which  there  is  no  evidence.  State  v. 
Sterrett,  80  Iowa,  612  (45  N.  W.  Rep.  401);  State  v. 
Perigo,  80  Iowa,  43  (45  N.  W.  Rep.  399);  State  v.  Munck- 
rath,  78  Iowa,  277  (43  N.  W.Rep.2ll);  State  v.  Casford, 
76  Iowa,  332  (41  N.  W.  Rep.  32);  State  v.  Row,  SI  Iowa, 
147  (46  N.  W.  Rep.  872).  We  conclude  that  the  defend- 
ant  cannot  justly  complain  of  the  omission  to  charge 
the  jury  in  regard  to  other  offenses  than  that  of  which 
he  was  convicted. 
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discussed  others,  which  are  not  of  suflBcient  import- 
ance to  be  set  out  in  detail.  It  is  suflScient  to  say,, 
that  the  defendant  has  had  a  fair  trial,  and  that  he  has 
no  legal  ground  of  objection  to  the  judgment  of  the 
district  court    It  is  therefore  affibmso. 


BiOHAKDSOK  &  Bbll  Bbothebs  t.  Abohib  Douglas, 

Appellant. 

Sfidenee:  sboondabt  and  bbst.  A  witness,  eyen  though  shown  to 
be  familiar  with  the  printed  instructions  contained  in  the  cata- 
8  logue  furnished  by  the  manufacturers  of  an  engine,  as  to  its  man- 
agement, cannot  testify  as  to  what  such  instructions  are,  since, 
even,  if  such  instructions  are  competent  to  be  received,  the  cata- 
logue itself  is  the  best  evidence  of  them. 

Expert  bvidbncb:    Machinery.    Plaintiffs  grain  was  destroyed  by 
fire  set  by  sparks  from  defendant's  engine,  operating  a  threshing 

1  machine.  A  witness  testified  that  he  had  run  an  engine  for  about 
forty  years:  had  operated  the  engine  in  question  a  little;  that  he 
had  run  similar  engines,  but  never  for  threshing  grain.  Held,  that 
the  witness  was  competent  to  testify  as  to  the  appliances  neces- 
sary to  keep  sparks  from  escaping  from  such  engine. 

Harmless  error.    A  witness  testified  that,  shortly  after  the  fire,  he 
examined  the  smokestack  of  defendant's  engine,  and  did  not  find 

2  any  appliance  for  arresting  sparks.  Eeld,  that  in  view  of  testi- 
mony that,  between  the  time  of  the  fire  and  the  time  the  witness 
examined  it,  the  spark  arrester  had  been  taken  off,  the  admission 
of  the  testimony  complained  of  was  not  prejudicial. 

Contributory  Negligence*  One  who  employs  another,  having  an  engine  • 
and  threshing  machine,  to  thresh  for  him,  is  not  guilty  of  such 
4  contributory  negligence  as  to  bar  recovery  for  a  loss  of  his  stacks 
through  a  fire  due  to  the  negligence  of  the  employes  of  the  owner 
of  the  engine,  in  not  having  it  provided  with  proper  spark  arrest- 
ers, because  he,  in  ignorance  of  such  fact,  designated  a  place  for 
the  setting  up  of  the  engine,  which  is  actually  dangerous,  but 
which  such  employes  assure  him  is  safe. 


100    380j 


Digitized  by 


Google 


240  RicHARDsoK  &  Bell  y.  Douglas.         [100  Iowa 

Action  at  law,  to  recover  the  value  of  oats  owned 
by  the  plaintiffs,  alleged  to  have  been  destroyed  by 
reason  of  negligence  on  the  part  of  the  defendant. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
for  the  plaintiffs.    The  defendant  appeals. — Affirmed. 

T.  B.  Perry  and  N.  E.  Kendall  for  appellant 

TTm.  A.  Nichol  for  appellees. 

Robinson,  J. — ^In  July,  1894,  the  defendant  was 
operating  a  steam  threshing  machine,  and  was 
employed  by  the  plaintiffs  to  thresh  for  them  several 
stacks  of  oats.  For  that  purpose,  the  machine  was  set 
in  the  stack  yard,  and  run  for  a  short  time,  when 
work  was  suspended,  and  all  the  persons  engaged  in 
it  left  the  yard  to  eat  their  noonday  meal.  They  had 
proceeded  but  a  short  distance  from  the  stacks  when 
one  of  them  was  discovered  to  be  on  fire,  and,  before 
it  could  be  extinguished,  all  the  oat  stacks  and  the  sep- 
arator were  destroyed.  The  engine  was  saved,  but, 
the  next  day,  while  it  was  being  moved  to  another 
place,  it  fell  from  a  bridge,  and  was  somewhat  dam- 
aged by  the  fall.  The  plaintiffs  allege  that  the  fire 
was  caused  by  the  negligence  of  the  defendant  in  not 
using  a  screen  spark  arrestor;  in  operating  the  engine 
with  an  open  smokestack,  without  any  appliance  to 
prevent  the  escape  of  sparks  and  fire;  in  failing  to 
have  a  careful  and  competent  person  to  operate  the 
engine;  in  negligently  so  setting  the  engine  that  the 
sparks  therefrom  blew  onto  the  stacks;  in  not  remov- 
ing the  combustible  materials  from  the  ground  under 
and  around  the  engine;  in  making  a  hot  fire  in  the 
engine,  and  not  leaving  any  one  in  charge  of  it;  and 
in  not  using  any  means  to  prevent  the  escape  and 
spread  of  the  fire.  The  defendant  denies  negligence 
on  his  part,  and  alleges  that,  if  he  was  negligent,  the 
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plaintiff's  were  gnilty  of  contributory  negligence,  and 
directed  that  the  engine  be  placed  where  it  was 
finally  located,  and  knew  of  the  alleged  negligence  of 
the  defendant. 

I.    The  appellant  complains  of  the  admission  of 
the  testimony  given  by  A.  P.  Mintonye,  on  the  ground 
that  he  was  not  shown  to  be  a  competent  witness.    He 
stated  that  he  had  had  experience  in  running 
1  an  engine  about  forty  years;  that  he  had  pur- 

chased the  engine  in  question  for  his  son,  and 
operated  it  somewhat;  that  he  had  run  similar  engines 
twelve  or  fourteen  years;  that  he  had  run  engines  for 
steam  threshers,  although  he  had  never  run  one  for 
threshing  grain;  that  he  had  examined  the  engine  in 
question,  and  had  helped  to  overhaul  and  repair  it, 
and  knew  its  construction.  He  was  then  asked: 
"What  appliances  are  necessary,  in  such  an  engine  as 
this,  to  arrest  the  escape  of  sparks  from  the  smoke- 
stack?" An  objection  to  the  question  was  overruled, 
and  the  witness  described  an  appliance,  called  a 
"baffle  plate,"  which  is  a  perforated  plate  of  iron  so 
placed,  under  the  smokestack,  and  in  front  of  the  flue 
of  the  engine,  as  to  regulate  the  draught  of  air  through 
the  flues,  and  cause- the  sparks  from  the  fire-box  to 
strike  it  and  fall  into  a  receptacle  below.  He  also 
spoke  of  an  additional  screen,  but  said  it  was  not  gen- 
erally used,  on  account  of  clogging.  He  was  then 
asked:  "Suppose  the  "baffle  plate  is  taken  out,  and 
there  is  no  screen  in  the  smokestack;  what  is  the  like- 
lihood of  sparks  being  thrown  out,  in  ordinary  work, 
from  the  smokestack?"  An  objection  to  the  question 
was  overruled,  and  the  witness  answered  that,  if  the 
fire  was  in  light  condition,  and  there  was  nothing  to 
prevent,  the  sparks  would  sometimes  go  out,  and 
sometimes  fall  below.  Another  question,  of  a  similar 
character,  was  asked  and  answered,  and  the  witness 
was  permitted  to  state  the  effect  of  the  blower  upon 
Vol.  100  la— 16 
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the  drafts.  We  are  of  the  opinion,  that  the  district 
court  was  right  in  permitting  the  questions  to  be 
answered.  The  fact  that  the  witness  had  never 
operated  an  engine  while  it  was  running  a  separator, 
did  not  disqualify  him  to  tell  the  facts  which  he 
knew,  from  long  experience,  in  regard  to  sparks 
thrown  from  stationary  enginea  similar  to  that  in 
question,  and  the  means  which  might  be  adopted  to 
prevent  their  escape.  It  is  not  claimed  that  sparks 
escape  more  freely  from  such  an  engine,  while  it  is 
being  used  to  run  a  separator,  than  while  it  is  used  to 
run  a  wood  saw,  or  do  other  work.  The  degree  of 
competency  shovm  by  the  witness  was  sufficient  to 
justify  the  admission  of  his  testimony,  and  its  value 
could  have  been  tested  upon  cross-examination,  or  by 
other  recognized  means. 

n.  A  baffle  plate  belonged  to  the  engine  of  the 
defendant,  but  whether  it  was  in  its  proper  place  at  the 
time  of  the  fire  was  a  disputed  question.  The  plain- 
tiffs offered  testimony  to  show  that  it  was  not,  and 
among  the  witnesses  who  were  examined  in  regard  to 
its  condition  was  Alexander  Chisholm.  He  saw  the 
engine  of  the  defendant  after  it  had  fallen  from  the 
bridge,  and  was  permitted  to  state  that  he  did  not 
find  any  appliance  for  arresting  sparks  from  the  top  of 

the  smokestack,  and  did  not  see  a  baffle  plate. 
2         Of  that  the  appellant  complains  on  the  ground 

that  the  engine  was  not  in  the  condition,  when 
Chisholm  saw  it,  that  it  was  at  the  time  of  the  fire. 
That  is  true,  but  the  testimony  for  the  defendant 
shows  that  he  did  not  use  the  cone  screen  for  the 
smokestack,  and  that  the  baffle  plate  was  taken  out 
after  the  fire,  and  not  replaced,  and  that  it  was  broken 
by  the  fall  from  the  bridge.  Therefore  the  defendant 
could  not  have  been  prejudiced  by  Chisholm's  testi- 
mony on  that  point    Some  objection  is  made  to  his 
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competency  to  testify  in  regard  to  certain  other  mat- 
ters, but,  we  think,  without  suflBcient  grounds. 

III.  A  witness  for  the  defendant  was  shown  to 
be  familiar  with  the  illustrated  and  descriptive  cata- 
logues furnished  by  the  manufacturers  of  the  engine 

in  question,  and  he  was  then  asked  if  they  did 

3  not    give    certain    instructions,    which   were 
included  in  the  question,  for  the  management 

of  their  engines.  An  objection  to  the  question  was 
properly  sustained.  It  referred  to  printed  instruc- 
tions, which,  if  competent,  should  have  been  intro- 
duced as  printed.  Whether  they  were  competent 
evidence  for  any  purpose,  we  do  not  decide. 

IV.  The  appellant  complains  most  of  a  paragraph 
of  the  charge  of  which  the  following  is  a  copy:  "(18) 
If  you  find  that  there  was  no  baflle  plate  in  the  engine 
while  the  same  was  being  operated  when  the  fire 
occurred,  and  that,  in  view  of  the  direction  of  the 
wind,  and  dryness  of  the  oats,  and  other  circumstances 
under  which  it  was  being  operated  on  that  day,  it  was 
negligent  to  so  operate  it,  and  find  that  there  was  no 
danger,  and  the  fire  would  not  have  occurred,  had  said 
engine  been  operated  with  the  baflBie  plate,  with  coal 
for  fuel,  when  the  wind  was  blowing  from  the  engine 
towards  the  oats  stack  while  they  were  operating  it, 
and  the  plaintiffs  did  not  know  that  it  was  being  oper- 
ated without  a  baffle  plate,  then  the  plaintiffs  would 
not  be  guilty  of  contributory  negligence  in  requesting 

it  to  be  located  as  it  was  located  on  that  day,  if 

4  you  find  they  did  request  it."    Some  of  the  evi- 
dence tends  to  show  that  the  employes  of  the 

defendant  in  charge  of  the  machine  at  the  time 
of  the  fire  desired  to  set  it  in  such  a  manner 
that  the  wind  would  not  have  blown  from  the 
smokestack  of  the  engine  towards  a  certain  stack 
of  oats,  and  that  the  plaintiffs  requested  that 
it  be  set  as  it  was.     But  the  mere  fact  that  the 
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engine  was  set  where  the  plaintiffs  desired  it  to  be 
placed,  and  which  proved  it  to  be  a  dangerous  loca- 
tion, does  not  show  that  the  plaintiffs  were  negligent. 
Under  the  conditions  assumed  by  a  part  of  the  charge 
in  question,  that  a  baffle  plate  and  coal  for  fuel  had 
been  used,  it  would  not  have  been  a  dangerous  loca- 
tion. The  evidence  shows  that  the  plaintiffs  were 
careful  and  solicitous  in  regard  to  danger,  and  fre- 
quently spoke  of  it,  and  were  assured  by  the  employes 
of  the  defendant,  that  there  was  none.  The  place 
where  the  defendant  proposed  to  set  the  engine 
was  within  ten  feet  or  less  of  a  stack  of  hay,  and  the 
plaintiffs  asked  to  have  it  set  ten  feet  farther  from 
the  stack,  to  lessen  the  danger  from  fire.  The  defend- 
ant was  charged  with  the  duty  of  using  reasonable 
diligence  to  avoid  danger.  He  could  not  avoid  that 
responsibility  by  setting  the  engine  in  the  place  pointed 
out  by  the  plaintiffs,  if  he  knew,  or  had  reasonable 
ground  to  believe,  that  the  place  was  a  dangerous  one, 
and  that  the  plaintiffs  were  ignorant  of  the  fact, 
without  fault  on  their  part,  and  had  selected  it  in  the 
belief  that  it  would  lessen  the  danger.  In  that  case 
he  should  have  informed  the  plaintiffs  of  the  fact,  in 
order  to  release  himself  from  liability.  The  case  of 
Kesee  v.  Railroad  Co.,  30  Iowa,  82,  relied  upon  by  the 
defendant,  is  not  in  point  on  this  branch  of  the  case. 
The  evidence  justified  the  conclusion  that  the  defend- 
ant should  have  known  that  the  place  where  the 
engine  was  set  was  a  dangerous  one,  and  that  the 
plaintiffs  were  not  only  ignorant  of  the  fact,  but  had 
reason  to  believe,  from  the  statements  made  by 
employes  of  the  deifendant  in  charge  of  the  engine, 
that  it  was  entirely  safe.  As  applied  to  the  facts  of 
the  case,  the  portion  of  the  charge  in  question  was 
not  erroneous. 

V.    It  is  claimed  that  the  plaintiffs  are  not  the 
owners  of  the  oats  in  controversy,  but  that  they  are 
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owned  by  two  Bells,  known  as  "Bell  Bros./^  as  tenants 
of  Richardson.  The  evidence  shows  clearly  that  the 
oats  were  the  property  of  Richardson  and  the  two 
Bells,  and  that  they  were  co-partners,  and  transacted 
business  under  the  name  of  Richardson  &  Bell  Bros. 
The  evidence  is  ample  to  sustain  the  verdict,  and  we 
find  no  ground  on  which  to  disturb  the  judgment  of 
the  district  court.    It  is  therefore  affibmsd. 


100   945 

W.  M.  Peatman,  et  al.^  Appellants,  v.  The  Center-   loo^^ 
viLLE  Light,  Heat  and  Power  Company.  ^^^^ 

Corporatioiig:  signatubb  to  note:  Secretary,  Under  bjlawa 
2  wMch  require  all  contracts  and  agreements  entered  into  by  the 
corporation  to  be  signed  by  the  president,  and  also  require  the 
secretary  to  issue  and  countersign  all  orders  drawn  on  the  treas- 
urer, the  signature  of  the  secretary  is  not  essential  to  the  validity 
of  a  note  made  by  the  corporation,  and  signed  by  the  president. 

Ultra  tibbs  act:    ConHdercUion.    An  indebtedness  incurred  by  a 
4   private  corporation  in  excess  of  the  authority  conferred  by  its 
articles  of  incorporation,  is,  nevertlu^less,  valid  and  enforceable  to 
the  extent  of  the  consideration  received  therefor. 

nsmanagement:  pebmitting  default  to  be  taken.  Where  the 
-  8  minority  of  the  stockholders  of  a  corporation  move  for  the 
appointment  of  a  receiver,  on  the  ground  of  mismanagement,  in 
that  the  board  of  directors  had  authorized  a  defense  to  be  made 
in  an  action  on  the  corporation  note,  but  that  default  was  fraudu- 
lently made,  fraud  will  not  be  presumed,  where  it  is  not  shown 
that  a  defense  could  have  been  successfully  made. 

Save.    The  failure  of  cori>oration  directors  to  do  certain  things,  is  not 

7    a  ground  for  the  appointment  of  a  receiver  at  the  instance  of  a 

minority  of  the  stockholders,  where  it  does  not  appear  that  the 

things  omitted  could  have  been  done  with  reasonable  effort,  with 

advantage  to  the  company. 
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of  the  corporation  are  not  being  managed  for  the  best  interests  of 
the  stockholders,  and  that  a  different  policy  should  be  adopted. 

Courts  of  iquUy,    A  court  of  equity  will  interfere  with  the  manage- 
6    ment  of  a  majority  of  the  stockholders  of  a  corporation,  at  the 
instance  of  the  minority,  only,  when  such  Interference  is  abso- 
lutely necessary  to  the  attainment  of  Justice. 

Demurrer:    admission  Br.    While  the  facts  aUeged  in  a  pleading 
1    which  was  demurred  to,  must  for  the  purpose  of  the  demurrer, 
be  taken  as  true,  only  such  facts  as  are  well  pleaded,  will  be 
deemed  to  be  admitted. 

Appeal  from  Appanoose  District  Court. — Hon.  T.  !£• 

Fee,  Judge. 

Friday,  December  11, 1896. 

Action  in  equity  for  the  appointment  of  a  receiver, 
and  for  other  relief.  A  demurrer  to  the  petition  was 
sustained,  and,  the  plaintiffs  refusing  to  plead  further, 
judgment  was  rendered  in  favor  of  the  defendants  for 
costs.    The  plaintiffs  appeal. — Affirmed. 

Porter  &  Porter  for  appellants. 

Baker  &  Moore  for  appellee, 

Robinson,  J. — ^This  action  was  originally  com- 
menced by  W.  M.  Peatman,  as  plaintiff,  against  the 
Centerville  Light,  Heat  and  Power  Company  and  D. 
C.  Campbell,  as  defendants.  Subsequently,  ten  per- 
sons, some  of  whom  had  been  described  in  the  petition 
as  stockholders,  filed  an  application,  the  body  of  which 
was  in  words  as  follows:  *' We,  the  undersigned,  ask 
to  be  made  party  plaintiffs,  and  unite  in  the  .prayer  of 
the  plaintiff  for  a  receiver  in  said  cause,  and  ask  that 
our  rights  as  stockholders  be  protected  by  the  court." 
By  an  amendment  to  the  petition,  the  persons  named 
in  the  application  were  made  parti  os  plaintiff.    Sev- 
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following  facts:  The  defendant  company  is  a  corpo- 
ration organized  under  the  laws  of  Iowa,  its  principal 
place  of  business  being  at  CentervUle.  The  plaintiff 
and  persons  named,  most  of  whom  afterwards  became 
parties  plaintiff,  are  the  owners  of  about  fifteen  thou- 
sand dollars  of  the  paid-up  capital  stock  of  the  com- 
pany, and  "D.  C,  J.  A.,  C,  P.,  Jennie  M.,  L.  0*,  and 
Agnes  Campbell;  T.  P.,  Elma,  and  M.  N.  Shontz  claim 
to  own  and  hold  about  eighteen  thousand  dollars  of 
stock,  all  of  said  parties  being  non-residents  of  the 
state  of  Iowa,  and  all  near  relatives."  The  capital 
stock  of  the  company  is  thirty-five  thousand  dollars, 
and  the  amount  of  the  stock  paid  up  is  about  thirty- 
four  thousand  dollars.  The  plaintiff,  Peatman,  is  the 
secretary  of  the  company,  and  has  for  five  years  per- 
formed all  the  duties  of  the  oflBce,  and  managed  the 
company;  and  his  services  were  reasonably  worth  four 
thousand  five  hundred  dollars,  all  of  which  is  alleged 
to  be  due  and  unpaid.  The  plaintiff  owns  six 
thousand  dollars  of  the  paid-up  capital  stock,  and 
alleges  that  he  is  financially  interested  in  the  com- 
pany in  the  sum  of  ten  thousand  five  hundred 
dollars.  The  articles  of  incorporation  provide  that 
the  indebtedness  shall  not  at  any  time  exceed  one- 
half  of  the  capital  stock.  However,  on  the  first 
day  of  July,  1892,  the  company  issued  gold  bonds 
on  its  property  to  the  amount  of  fifty  thousand  dol- 
lars, and  the  petition  alleges  that  it  was  done  without 
right  or  authority.  On  the  tenth  day  of  August,  1894, 
a  promissory  note  was  issued  to  D.  C.  Campbell  for  the 
sum  of  twenty-one  thousand  three  hundred  and  sixty- 
five  dollars  and  forty  cents.  It  was  signed  in  the 
name  of  the  company,  "by  T.  P.  Shontz,  President," 
but  it  is  alleged  to  have  been  illegal,  because  made 
without  authority.  To  secure  its  payment,  the  gold 
bonds  were  deposited  with  the  payee.  In  September, 
1895,  D.  C.  Campbell  recovered  judgment  against  the 
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company  for  the  amount  which  appeared  to  be  due  on 
the  note,  and  an  execution,  issued  for  the  satisfaction 
of  the  judgment,  was  levied  on  all  the  property  of  the 
company,  and  it  has  been  advertised  for  sale.  The 
persons  constituting  the  board  of  directors  of  the 
company  are  J.  A.  Campbell,  C.  P.  Campbell,  T.  P. 
Shontz,  S.  W.  Livingston,  and  the  plaintiff  Peatman. 
The  petition  further  alleges  that  there  is  a  conspiracy 
between  the  Campbells  and  Shontz  to  wreck  the  prop- 
erty of  the  company,  and  to  defraud  its  creditors  and 
stockholders.  Shontz  is  a  brother-in-law  of  the 
defendant  Campbell,  and  J.  A.  and  C.  P.  Campbell  are 
his  sons.  Those  three,  and  Livingston,  who  was 
appointed  a  director  by  them,  are  managing  the 
affairs  of  the  company.  It  is  charged  that  notice  of 
the  action  on  the  note  described  was  served  on  Liv- 
ingston only;  that  the  directors  instructed  Shontz 
to  act  as  attorney,  or  to  employ  an  attorney  to  make 
defense  to  the  note,  and  to  an  action  brought  by  the 
First  National  Bank  of  Lima,  Ohio;  that,  in  pursu- 
ance of  the  conspiracy,  Shontz  employed  counsel  to 
defend  against  the  bank,  but  failed  to  employ  counsel 
to  defend  against  Campbell,  and,  with  fraudulent 
intent,  permitted  a  default  to  be  entered,  well  know- 
ing that  there  was  a  good  defense  to  the  note.  In 
1893,  there  was  due  D.  C.  Campbell  about  one  thou- 
sand three  hundred  dollars,  as  interest,  "and,  for  the 
purpose  of  obtaining  a  controlling  interest  in  the 
company,  procured  the  issuing  of  about  $5,200  worth 
of  stock,  by  paying  twenty-five  cents  on  the  dollar  for 
said  stock,  for  the  purpose  of  controlling  said  com- 
pany, and  for  the  purpose  of  collecting  an  illegal 
indebtedness."  It  is  further  averred  that  the  other 
stockholders  paid  the  par  value  for  their  stock,  and 
^that  it  is  a  fraud  on  them  to  permit  D.  C.  Campbell  to 
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offer  for  the  purchase  of  the  plant  of  the  company; 
that  the  company  is  insolvent,  bat  Uiat,  with  proper 
management,  its  debts  would  be  paid,  and  a  dividend 
could  be  paid  on  the  stock;  that  the  directors  refuse 
to  make  efforts  to  borrow  money,  and  have  aided  the 
defendant  Campbell,  to  recover  his  judgment,  to  cheat 
and  defraud  the  minority  stockholders.  There  are 
other  less  important  averments  in  the  petition,  but 
the  alleged  fraud  is  finally  stated  to  be  as  follows:  **In 
truth  and  fact,  the  mismanagement  consists  in  doing 
nothing  to  protect  the  minority,  for  the  purpose  of 
letting  the  same  be  sold  by  said  Campbell,  to  abso- 
lutely own  and  control  the  property.  The  fraud  con- 
sisted in  purposely  not  doing  anything  to  protect  the 
valuable  property."  The  plaintiffs  ask  that  a  receiver 
of  the  property  of  the  company  be  appointed;  that  the 
judgment  of  the  defendant,  Campbell,  be  canceled,  and 
the  sale  thereunder  be  restrained;  that  Campbell  be 
required  to  deliver  to  the  receiver,  for  cancellation,  the 
bonds  transferred  to  him  as  security ;  that  the  issue  of  the 
five  thousand  two  hundred  dollars  stock  to  him  be 
canceled;  and  for  general  equitable  relief.  The  argu- 
ment for  the  appellants  is  devoted  almost  wholly  to 
the  question  of  the  power  of  the  court  to  appoint  a 
receiver  to  protect  the  interest  of  the  minority  stock- 
holders against  the  fraud  of  the  majority. 

For  the  purposes  of  this  case,  it  may  be  conceded 
that  the  power  to  appoint  a  receiver  in  such  an  action 
as  this  exists;  and  we  are  then  required  to  determine 
whether  the  petition  shows  facts  which  would  justify 
such  an  appointment.  The  averments  of  fraud  and 
illegal  action  contained  in  the  petition  are  numerous, 
but  many  of  them  are  in  the  nature  of  conclusions, 

without  a  statement  of  facts  upon  which  to 
1         base  them,  and  may  therefore  be  disregarded. 

The  demurrer  only  admits  facts  which  are  well 
pleaded.     The  petition  alleges  that  the  note  upon 
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which  the  judgment  in  question  was  rendered  was 

made  without  authority,  but  the  only  defect  alleged 

is  that  it  should  have  been,  but  was  not,  signed 

2  by  the  secretary.    The  articles  of  incorporation 
authorize    the    company   to    establish    such 

by-laws,  rules,  and  regulations  as  shall  be  deemed 
necessary  for  the  management  of  its  business.  The 
by-laws  adopted  require  all  contracts  and  agreements 
entered  into  by  the  company  to  be  signed  by  the  pres- 
ident, and  also  require  the  secretary  to  issue  and 
countersign  all  orders  drawn  on  the  treasurer.  The 
note  made  to  the  defendant  Campbell  was  not  an 
order  drawn  on  the  treasurer,  but  was  a  promissory 
note,  and  was  suflBcient  with  the  signature  of  the 
president.  Livingston,  upon  whom  the  notice  of  the 
action  on  the  note  was  served,  was  a  director  of 

3  the  company,  and  in  actual  control  of  its  busi- 
ness.     The  board    of  directors  authorized   « 

defense  to  be  made  to  the  action,  and  the  fact  that 
none  was  made  does  not  show  that  the  default  was 
fraudulent.  It  is  not  shown  that  a  defense  could  have 
been  successfully  made,  and,  if  it  could  not,  it  should 
not  have  been  attempted.  The  petition  fails  to  show 
that  the  judgment  was  illegal,  or  to  set  out  any  facts 
which  would  justify  any  interference  with  it. 

If  we  understand  the  averments  of  the  petition, 

it  is  claimed  that  the  fifty  thousand  dollars  in  gold 

bonds  are  illegal,  because  issued  in  excess  of  the 

amount  of  indebtedness  which  was  authorized 

4  by  the  articles  of  incorporation.  It  is  not  shown 
that  the  bonds  were  issued  without  considera- 
tion, and  it  is  well  settled  that  the  indebtedness  of  a 
private  corporation  in  excess  of  the  limit  fixed  by  the 
articles  of  incorporation  is  valid  to  the  extent  of  the 
consideration  received  for  it.  Ileupr  v.  Curmichael,  82 
Iowa,  290  (47  N.  W.  Rep.  1034),  and  cases  therein 
cited.    Moreover,  it  is  stated    by  the  appellants  in 
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argument,  that  the  property  of  the  company  has  been 
sold  for  the  full  amount  of  the  Campbell  judgment, 
with  interest  and  costs.  Campbell's  interest  in  the 
bonds  is  therefore  at  an  end,  and  it  is  not  shown  that 
he  or  any  other  person  is  likely  to  put  them  into  circu- 
lation. Nor  is  sufficient  ground  shown  for  canceling 
the  stock  issued  to  the  defendant  CampbelL 

5  The  averments  in  regard  to  it  are  ambiguous, 
but,  assuming  that  it  was  issued  at  his  instance, 

it  is  shown  that  he  has  paid  for  it  twenty-five'  per 
cent,  of  its  par  value,  at  least;  and,  if  anything  remains 
unpaid,  the  company  and  its  creditors  have  an  ample 
remedy  to  recover  the  amount  due.  The  real  com- 
plaint which  the  plaintiffs  make  is  that  the  affairs  of 
the  company  are  not  managed  for  the  best  interests  of 
its  stockholders,  and  that  a  difTerent  policy 

6  should  be  adopted.  But  a  minority  of  the 
stockholders  cannot  dictate  the  policy  of  a  cor- 
poration, and  no  interference  with  its  management  in 
their  behalf  can  be  justified  "unless  such  interference 
be  absolutely  necessary  to  the  attainment  of  justice.'* 
1  Morawetz  Priv.  Corp.,  section  281;  2  Cook,  Stock  and 
Stockholders  and  Corp.  Law,  section  746;  Id.  p.  1414, 
section  863. 

The  affairs  of  the  defendant  company  are  being 
managed  by  a  board  of  five  directors,  four  of  whom 
seem  to  act  harmoniously  together.  The  fact  that 
three  of  them  are  related  to  the  defendant  Campbell, 
while  worthy  of  attention  in  connection  with  the 
charge  of  conspiracy  and  fraud,  does  not  afford  the 
plaintiffs  any  ground  for  relief.  The  charges  of  con- 
spiracy and  mismanagement  are,  on  the  whole,  indefi- 
nite, and  fail  to  show  that  the  oflBcers  of  the  company 
are  not  discharging  their  duties  with  reasonable 

7  diligence.    They  are  shown  not  to  have  done 
certain  things,  but  it  does  not  appear  that  the 

things  omitted  could  have  been  done  by  reasonable 
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effort,  with  advantage  to  the  company.  We  conclude 
that  the  facts  well  pleaded  in  the  petition  do  not  show 
any  ground  upon  which  the  plaintiffs  are  entitled  to 
relief  in  this  action.  The  judgment  of  the  district 
court  is  therefore  affibmbi) 


x^m  C.  H.  Qatoh  v.  W.  C.  Garrbtson,  et  al..  Appellants. 

100    252 

[loo  252'         Censtractloii  of  Lease:    bvidbnoe:    CorUraetB,    Under  a  lease  of  a 
I  f  126  02|  building  which  Axes  a  certain  rent  and  provides  that  the  rent  shall 

8  be  a  lesser  sum  until  the  landlord  shall  cause  the  premises  to  be 
heated  by  steam,  there  is  no  obligation  to  furnish  the  steam,  except 
as  a  condition  precedent  to  recovering  the  higher  rental.  Nothing 
is  reqmred,  at  all  events,  except  sufficient  heat  to  make  the  prem- 
ises comfortable,  and  the  burden  of  showing  that  this  was  not 
furnished,  is  on  lessee. 

AaKBKMBNT  TO  FURNISH  HK at:  Evidence.  Defendants  leased  a  por- 
tion of  a  building  for  use  as  a  lodging  house,  the  building  to  be 
heated  by  steam,  by  the  lessor.  Experts  testified  that  the  radia- 
tion provided  by  the  lessor  was  sufficient  to  keep  the  rooms  oom- 
8  fortable  for  sleeping  purposes,  and  it  appeared  that  other  tenants 
in  the  same  building  received  sufficient  heat  Held^  that  the  evi- 
dence justified  the  finding  that  the  lessor  had  substantially  com- 
plied with  the  obligation  to  heat  the  leased  premises. 

Law  and  Equity:  consolidation:  Waiver  by  Pleading,  An  action 
at  law  and  a  suit  in  equity  for  the  collection  of  rent  were  consoli- 
dated as  a  cause  in  equity,  with  a  proviso  that  the  consolidation 

1  should  not  prejudice  the  defendants*  right  to  a  jury  trial  upon  the 
matters  set  out  in  his  answer  to  the  law  action.  A  substituted 
petition  asking  equitable  relief  in  the  law  action  was  filed,  and 
after  the  consolidation,  defendants  filed  an  amended  and  substi- 
tuted counter-claim,  triable  in  equity.    Held,  that  it  was  not  error 

2  to  refuse  to  permit  the  trial  of  the  issues  by  the  jury.  Where  an 
issue  ordinarily  triable  at  law,  is  presented  by  answer  to  an  action 
properly  commenced  in  equity,  plaintiff  is  entitled  to  have  it  tried, 
as  in  equity. 

Appeal  from  Polk  District  Court. — ^Hon.  W.  A.  Spub- 
BiEB,  Judge. 


Fbiday,  Deoembeb  11«  1896L 
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This  is  a  consolidation  of  two  actions,  the  purpose 
of  which  was  the  collection  of  rent  due.  The  first 
action  was  commenced  at  law,  and  was  aided  by  a 
landlord's  attachment.  The  second  was  brought  in 
equity,  to  foreclose  a  lien  given  by  the  lease  upon  all 
property  of  the  defendants  used  or  kept  in  the  leased 
premises,  whether  it  was  exempt  from  execution  or 
not.  On  the  application  of  the  plaintiff,  the  action  at 
law  was  transferred  to  the  equity  docket,  and  the  two 
were  consolidated,  and  heard  as  in  equity,  on  their 
merits.  A  decree  was  rendered  in  favor  of  the  plain- 
tiff, for  two  hundred  and  forty  dollars,  with  interest, 
attorney *s  fees,  and  costs,  and  ordering  the  proceeds 
of  the  attached  property  to  be  paid  to  him.  The 
defendants  appeal. — Affirmed. 

Merritt  &  Bunting  and  J  as.  A.  Merritt  for  appel- 
lants. 

Gatchj  Connor  &  Weaver  for  appellee. 

Robinson,  J. — On  the  fifteenth  day  of  July,  A.  D. 
1892,  the  plaintiff  leased  to  the  defendants  the  entire 
second  floor  of  a  certain  building  in  the  city  of  Des 
Moines,  for  the  term  of  fourteen  months  and  fifteen 
days.  The  lease,  which  was  in  writing,  required  the 
defendants  to  pay  a  rent  of  fifty-six  dollars  each 
month,  but  contained  a  proviso  that,  until  the  plain- 
tiff should  cause  the  premises  to  be  heated  with  steam, 
the  monthly  rent  should  be  forty-five  dollars.  The 
premises  were  to  be  used  "for  a  lodging  house,"  and 
for  no  other  purpose,  excepting  that  the  defendants 
were  permitted  to  do  the  family  cooking  necessary  for 
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parties  had  some  conversation  in  regard  to  another 
lease,  and  one  was  drawn,  but  never  signed.  In  the 
month  of  October,  1892,  steam  heat  was  furnished  for 
the  leased  premises,  and,  thereafter,  the  defendants 
paid  fifty-six  dollars  each  month  as  rent,  until 
August,  1893.  Nothing  was  paid  after  July  of  that 
year,  excepting  forty  dollars.  Therefore,  if  the 
defendants  are  responsible  for  rent  at  the  rate 
of  fifty-six  dollars  per  month  from  the  first  day 
of  August,  1893,  to  January,  1894,  they  were 
owing  to  the  plaintiff  the  amount  fixed  by  the 
decree  of  the  district  court.  The  defendants  claim 
that  the  plaintiff  agreed  to  furnish  good  and  suffi- 
cient steam  heating  for  the  leased  premises,  but  failed 
to  do  so,  and  that,  for  that  reason,  they  were  not  required 
to  pay  more  than  forty-five  dollars  per  month  as  rent 
As  further  defense,  the  defendants  claim  that,  by  rea- 
son of  the  alleged  failure  of  the  plaintiff  to  furnish  the 
heat  for  the  premises,  as  agreed,  eight  of  the  seventeen 
rooms  included  therein  could  not  be  used,  and  were  of 
no  value  to  them  during  cold  weather,  and  that  the 
other  rooms  were  not  adequately  warmed;  that,  in 
consequence  of  the  failure  of  the  plaintiff  to  furnish 
the  necessary  heat,  the  defendants  were  unable  to  let 
the  rooms  during  cold  weather;  that,  relying  upon  the 
agreement  of  the  plaintiff,  they  furnished  the  rooms 
at  a  great  expense,  and  continued  to  occupy  the  prem- 
ises from  month  to  month,  believing  that  the  plaintiff 
would,  within  a  short  time,  fulfill  his  agreement;  that 
the  money  they  have  paid  as  rent  is  more  than  the  rea- 
sonable value  of  the  premises  during  the  time  they 
were  occupied  by  the  defendants;  and  that,  by  reason 
of  the  facts  stated,  the  rent  has  been  fully  pttid. 
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that  he  agreed  to  furnish  the  necessary  steam  heatfw 
warming  the  premises,  but  failed  to  do  so;  that  the 
defendants  were  unable  to  warm  them  by  using 
stoves,  for  the  reason  that  they  were  in  a  two-story 
building,  the  chimneys  of  which  were  without  proper 
draughts,  because  they  were  not  in  good  order,  and 
because  of  the  proximity  of  a  seven-story  building; 
that  the  value  of  the  premises  was  much  less  than  it 
would  have  been  had  the  plaintiff  fulfilled  his  agree- 
ment; that,  while  the  defendants  were  occupying  them, 
he  promised  repeatedly  that  he  would  fulfill  his  agree- 
ment, and  that,  relying  upon  these  promises,  the 
defendants  continued  to  occupy  the  premises,  and  to 
pay  rent  therefor;  that,  by  reason  of  the  failure  of  the 
plaintiff  to  furnish  the  required  amount  of  steam,  the 
reasonable  value  of  the  premises  during  the  time  they 
were  occupied  by  the  defendants  was  but  two  hundred 
and  twenty-five  dollars;  that,  by  reason  of  the  alleged 
failure  of  the  plaintiff,  and  the  consequent  inability  of 
the  defendants  to  let  the  rooms,  they  were  damaged 
in  the  sum  of  four  thousand  and  forty  dollars.  The 
Gounter-claim  further  alleges  that  the  attachment  was 
wrongful,  and  that  the  plaintiff  wrongfully  converted 
to  his  own  use  attached  property  of  the  value  of  five 
hundred  and  sixty-nine  dollars,  by  reason  of  which  the 
defendants  have  sustained  damages  to  that  amount; 
that  the  defendant,  W.  C.  Garretson,  sustained  dam- 
age in  the  further  sum  of  one  hundred  dollars  by  rea- 
son of  an  alleged  wrongful  levy  of  the  attachment  on 
his  property  whiv.h  was  exempt  from  execution.  In 
another  division  of  the  counter-claim,  the  defendants 
claim  to  have  sustained  damages  to  a  large  amount  by 
reason  of  the  seizure  of  personal  property  under  a 
special  attachment  which  was  issued  in  the  action  in 
equity. 

I.    The  order  of  the  district  court  which  sustained 
the  application  of  the  plaintiff  to  consolidate  the  two 
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actions  provided  that  the  consolidation  should  not  "in 
any  way  prejudice  whatever  right  defendants 
2  may  have  to  a  jury  trial  of  the  matter  set  out  in 
their  answer."  When  the  order  was  made,  the 
pleadings  which  had  been  filed  were  the  original  petition 
of  the  plaintiff,  and  the  answer  thereto  (which  included 
counter-claims  for  the  alleged  failure  of  the  plaintiff 
to  perform  his  agreement  for  heating  the  building, 
and  for  the  alleged  wrongful  conversion  of  property 
taken  under  the  landlord's  attachment),  an  amended 
and  substituted  petition  to  which  an  answer  had  not 
been  filed,  and  the  petition  in  the  action  in  equity. 
The  answer  to  which  the  order  of  consolidation  referred, 
was  the  one  filed  to  the  original  petition.  After  the. 
order  was  made,  the  defendants  filed  an  answer  to  the 
substituted  petition,  and  on  the  same  day  the  "amended 
and  substituted  counter-claim,"  which  was,  in  terms, 
made  to  apply  in  both  cases.  To  the  final  answer,  the 
plaintiff  filed  a  reply.  When  the  consolidated  actions 
were  reached  for  trial,  the  defendants  demanded  a 
trial  by  jury,  of  the  issues  made  on  their  counter- 
claims. The  demand  was  refused,  the  district  court 
holding  that  the  defendants  had  a  right  to  a  jury 
trial  on  their  counter-claim  as  it  stood  when  the 
cases  were  consolidated,  but  that  the  issues  as  pre- 
sented by  the  amended  and  substituted  counter-claim 
were  triable  in  the  action  in  equity,  and  not  in 
the  action  at  law.  The  defendants  excepted  to  the 
ruling,  but,  after  consultation  with  counsel,  elected 
"not  to  dismiss  any  item  of  the  counter-claim."  They 
now  complain  of  the  rulings  of  the  court  in  refusing 
to  allow  them  a  jury  trial.  The  action  in  equity  was 
commenced  to  foreclose  the  lien  given  by  the  lease 
upon  certain  personal  property  used  in  the  leased 
premises,  but  claimed  by  the  defendant,  W.  C.  Garret- 
son,  to  be  exempt  from  execution.  The  substituted 
petition  in  the  action  at  law  asked  the  foreclosoie  of 
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the  lien  given  by  the  lease  npon  all  property  of  the 
defendants  used  and  kept  in  the  leased  premises 
during  the  term  of  the  lease,  whether  exempt  from 
sale  on  execution  or  not.  It  will  be  noticed  that, 
after  the  filing  of  the  substituted  petition,  equitable 
relief  was  being  asked  in  each  action.  The  right  of 
the  plaintiff  to  thus  change  the  action  commenced  at 
law,  and  to  have  the  two  actions  consolidated,  does  not 
appear  to  have  been  questioned.  It  is  the  right  of 
either  party  to  an  action  properly  commenced  by 
ordinary  proceedings,  to  have  issues  exclusively  cog- 
nizable in  equity  tried  in  equity,  by  the  court,  without 
a  jury.  Code,  section  2517;  Morris  v.  MerritU  52  Iowa, 
601  (3  N.  W.  Rep.  504).  As  a  rule,  issues  of  fact  in  an 
action  in  an  ordinary  proceeding  must  be  tried  by  a 
jury,  unless  a  jury  is  waived.  Code,  section  2740.  But, 
when  an  issue  which  would  ordinarily  be  tried  as  at 
law  is  presented  by  answer  in  an  action  prop- 
erly commenced  in  equity,  the  plaintiff  is  entitled 
to  have  it  tried  as  in  equity.  Ryman  v.  Lynchy 
76  Iowa,  588  (41  N.  W.  Rep.  320);  Wilkinson  v. 
Pritchard,  93  Iowa,  308  (61  N.  W.  Rep.  965).  See, 
also,  Marquis  v.  Blshy,  99  Iowa,  135  (68  N.  W.  Rep. 
589).  Therefore,  it  was  the  right  of  the  plaintiff  to 
insist  that  the  issues  presented  by  the  substituted 
counter-claim  in  the  action,  commenced  in  equity 
should  be  tried  in  equity.  The  substituted  counter- 
claim was  intended  to  be  considered  as  in  each  case, 
and,  therefore,  the  issues  which  it  tendered,  were  the 
same  in  both  cases.  But  the  defendant  was  not  enti- 
tled to  have  two  trials  of  the  same  issues, — one  at 
law,  and  Uie  other  in  equity.  Although  the  first 
action  was  commenced  by  ordinary  proceedings,  yet, 
by  the  filing  of  the  substituted  petition,  its  character 
was  changed  to  that  of  an  action  in  equity;  and,  it 
was,  for  all  practical  purposes,  the  same  as  though  it 
had  been  commenced  in  equity.  As  both  actions 
Vol.  100  la— 17 
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"were  pending  in  equity,  and,  by  reason  of  the  consoli- 
dation, were,  virtually,  but  one  case,  the  district  court 
rightfully  refused  to  permit  a  trial  of  any  of  the  issues 
by  jury. 

II.  It  is  claimed  by  the  appellants  that  the  lease 
given  by  the  plaintiff  required  him  to  furnish  steam 
heat  v^hen  it  should  be  needed,  and  sufficient  in  amount 

to  keep  all  of  the  rooms  in  the  leased  premises 
6         comfortable  for  use  at  all  times.    We  have 

examined  the  lease  with  much  care,  but  we  do 
not  find  that  it,  in  terms,  required  him  to  furnish 
steam  heat.  The  only  provision  in  regard  to  heating 
is  contained  in  a  portion  of  the  lease,  of  which  the  fol- 
lowing is  a  copy:  "Provided,  that,  until  said  Gatch 
shall  cause  said  premises  to  be  heated  by  steam  heat 
by  the  Des  Moines  Steam  Heating  Company,  the 
monthly  rent  shall  be  $45.'*  There  is  a  further  pro- 
vision to  the  effect  that  the  plaintiff  should  not  be 
under  any  obligation  to  make  repairs  during  the  term 
of  the  lease.  We  are  of  the  opinion,  however,  that,  to 
entitle  the  plaintiff  to  the  full  rent  of  fifty-six  dollars 
per  month,  he  was  required  to  furnish  sufficient  steam 
heat  to  make  the  premises  comfortable  for  the  purpose 
for  which  they  were  leased ;  that  is,  for  a  lodging  house. 
He  placed  in  them  steam  radiators,  which  he  caused 
to  be  supplied  with  steam  by  the  Columbus  Buggy 
Company,  for  the  reason  that  he  was  unable  to  secure 
a  connection  with  the  works  of  the  Des  Moines  Steam 
Heating  Company.  The  source  of  supply  was  not, 
however,  a  matter  of  consequence  to  the  defendant  so 
long  as  the  supply  was  sufficient.  Whether  it  was 
sufficient  is  the  question  of  chief  importance  in  the 
case.    The  burden  of  showing  that  it  was  not,  is  on 
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and  it  shows  that  there  were  times  when  the  rooms 
were  not  warm  enough  for  persons  to  sit  in  them 
at  all  times  of  every  day,  with  comfort.    Four  of 
the  rooms  were  occupied  by  the  defendants.    Twelve 
were  to  let  all  of  the  time,  and   another,  a   part 
of  the  time.    All  of  the  rooms  which  were  intended 
for  letting,  opened  upon  a  hall  which  was  supplied 
from  two  steam  radiators.    Six  of  those  rooms  were 
supplied  with  radiators.    Two  rooms  which  did  not 
have  radiators  opened  into  rooms  which  were  supplied 
with  them,  and  four  rooms  were  warmed,  only,  from 
radiation  in  the  hall.    It  is  shown  by  expert  testi- 
mony, that  the  radiation  furnished  was  of  sufficient 
•capacity  to  make  all  of  the  rooms  comfortable  for 
sleeping  purposes,  and  that  it  was  more  than  is  usually 
furnished  for  the  same  space  in  ordinary  hotels.    The 
plaintiff  employed  a  janitor,  who  was  instructed  to  so 
manage  the  regulator  as  to  keep  the  temperature  at 
from   seventy   to   seventy-five   degrees,    and   made 
arrangements  by  which  the  defendants  and  other 
tenants  who  occupied   portions    of   the   same   and 
another  building  could  procure  additional  heat,  and 
make  proper  complaint  if  it  was  not  furnished.    The 
defendants  complained  a  few  times  that  the  heat  was 
insufficient,  but  always  paid,  without  objection,  the 
full  rent  of  fifty-six  dollars  after  the  steam  heat  was  fur- 
nished, until  the  next  August.    At  one  time,  when 
complaint  was  made  that  some  of  the  rooms  were  not 
sufficiently  warmed,  the  plaintiff  offered  to  furnish 
additional  radiation  for  an  increase  of  four  dollars  a 
month  in  the  rent,  but  hia  offftr  wn-Q  nnf  nnpAnfAfl 
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all  of  the  evidence  with  regard  to  the  amount  of  heat 
needed  and  the  amount  furnished.  We  are  satisfied, 
however,  that  the  rooms  were  suflBciently  warmed  for 
the  purpose  for  which  the  plaintiff  leased  them,  and 
he  complied,  substantially,  with  all  the  obligations 
imposed  upon  him  by  the  lease. 

III.  We  have  disposed  of  the  controlling  ques- 
tions in  this  case.  Some  are  suggested  by  the  record, 
but  are  not  presented  in  argument.  Others,  in  view 
of  the  conclusions  announced,  are  immaterial.  The 
appellants  complain  that  there  were  irregularities  in 
the  issuing  of  the  attachment,  but,  as  the  claim  is 
made  for  the  first  time  in  reply,  it  will  not  be  further 
noticed.  The  decree  of  the  district  court  appears  to . 
be  correct,  and  is  affibmsd. 


State  of  Iowa  v.  W.  J.  Wabnbb,  Appellant. 

Hanslaaghter:  jubt  question.  It  appeared  that  defendant  took  up 
some  posts  set  by  deceased  for  a  division  fence,  on  what  deceased 
believed  was  the  line  between  their  farms,  but  which  defendant 
claimed  was  not  such  line;  that  soon  afterward,  as  defendant  was 
driving  his  seeder  over  the  line,  and  on  that  land  claimed  by 
deceased,  the  latter  stopped  it;  that  defendant  went  where  deceased 
was;  that,  during  a  fight  which  ensued,  defendant  stabbed 
deceased  with  a  pocketknife,  killing  him;  that  the  trouble  about 
the  division  line  had  existed  about  a  year;  that  defendant  had 
been  acquitted  of  trespass,  for  which  deceased  had  him  arrested; 
that  defendant  was  a  much  smaller  and  younger  man  than  deceased; 
and  that,  as  defendant  knew,  a  few  days  before  the  fight,  deceased 
1  put  his  shotgun  in  his  wagon,  and  drove  to  the  disputed  line. 
There  was  evidence  that,  before  such  dispute  arose,  deceased  car- 
ried a  revolver,  that  he  was  quarrelsome,  and  in  the  habit  of  mak- 
ing threats  of  violence  to  others.  Defendant  knew  his  character. 
He  testified  that,  after  he  was  acquitted  of  trespass,  he  was  told 
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in  the  leg,  somewhere;  that,  while  he  was  getting  out  his  knife, 
deceased  was  following  him  up;  that  he  had  his  knife  in  his  right 
hand,  and  was  warding  off  the  blows  with  his  left;  and  that,  if  he 
had  run,  he  might  have  got  away.  Deceased  had  no  weapon. 
Held^  that  the  evidence  supported  a  verdict  for  manslaughter. 

Bulb  as  to  sblf  dbfbnsb.    The  killing  of  an  assailant  is  excusa- 
ble on  the  ground  of  self  defense,  only,  when  it  is,  or  reasonably 
8   appears  to  be,  the  only  means  of  saving  one's  own  life  or  prevent- 
ing great  bodily  injury,  and,  if  the  danger  can  be  ayoided  by 
retreat,  or  otherwise,  the  killing  is  not  excusable. 

Appeal  from  O^Brien  District  Court. — ^Hon.  Soott  M. 
Ladd,  Judge. 

Fbiday,  Dboembbb  11, 1896. 

The  defendant  was  indicted  for  the  crime  of  mur- 
der in  the  second  degree.  He  was  tried  and  convicted 
of  manslaughter.  From  a  judgment  or  sentence  of 
imprisonment  in  the  penitentiary,  he  appeals. — 
Affirmed. 

C.  A.  Bahcock  and  W.  D.  Boies  for  appellant. 

Milton  Bemley,  attorney  general,  for  the  state. 

BoTHBOCK,  C.  J. — ^It  is  conceded  that  on  the  sec- 
ond day  of  April,  1894,  the  defendant  killed  C.  W. 
Inman,  by  stabbing  him  with  a  pocketknife  in  the 
lower  part  of  the  left  side  of  his  body.  The  defendant 
pleaded  not  guilty,  and  his  defense  was  that  his  act 
was  excusable  upon  the  ground  of  self  defense.  In 
other  words,  he  claimed  that  he  was  not  guilty,  under 
the  &miliar  doctrine  of  the  law  that  a  person  is  excus- 
able for  taking  the  life  of  a  person  who  attacks  him, 
when  th^  facts  and  circumstances  attending  the 
encounter  are  such  as  to  lead  an  ordinarily  cau- 
1  tious  and  prudent  man  to  believe  that  the  act 
he  did  was  necessary  to  save  his  own  life,  or  to 
protect  his  person  from  great  bodily  injury.    The 
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defendant  and  deceased  were  owners  of  adjoining  farms. 
There  was  a  dispute  between  them  as  to  the  true 
location  of  the  line  between  the  two  tracts  of  land. 
This  contention  had  been  existing  for  about  a 
year.  There  was  no  partition  fence  between  them 
until  a  few  days  before  the  tragedy,  when  the 
deceased  set  some  posts,  and  stretched  a  barbed-wire 
on  them,  for  some  distance.  The  defendant  took  up 
and  removed  one  or  more  of  the  posts,  and,  on  the 
evening  of  the  fatal  encounter,  he  was  engaged 
with  a  seeder  and  team  in  sowing  oats  on  land  along 
his  boundary  line.  He  crossed  over  the  place  where 
deceased  claimed  the  line  was,  and,  while  driving  and, 
riding  on  his  seeder,  the  deceased  came  from  his  house, 
and  went  in  front  of  the  team,  and  took  hold  of  the 
bridle  bits,  and  stopped  the  horses.  The  defendant 
left  his  seat  on  the  seeder,  and  went  to  where  the 
deceased  was,  and  the  parties  engaged  in  a  fight.  The 
defendant  claims  that  the  deceased  struck  at  him  two 
or  three  times,  and  that  he  warded  ofE  the  blows  with 
one  arm,  and  with  his  other  hand  he  took  his  pocket- 
knife,  and  made  the  fatal  stab.  He  testified  that  he 
did  not  intend  to  kill  Inman.  The  conflict  was.  of 
very  short  duration,  and,  while  it  was  transpiring,  the 
team  ran  away.  When  Inman  was  stabbed,  he  took  a 
few  steps,  and  laid  down,  and  died  within  a  few  min- 
utes afterwards.  As  we  understand  the  evidence,  it 
was  ascertained  by  a  survey  of  the  land  made  after 
the  tragedy,  that  the  true  line  was  where  the  defend- 
ant claimed  that  it  was.  But,  so  far  as  appears,  the 
deceased  believed  that  he  was  right  about  the  bound- 
ary of  his  land.  Inman  was  fifty-seven  years  of  age, 
and  of  large  size.    The  defendant  was  a  much  smaller 


Digitized  by 


Google 


Dec.  1896]  State  of  Iowa  v.  Warnbb.  263 

effect  that  he  was  a  man  of  violent  temper  and  over- 
bearing disposition,  and  in  the  habit  of  making  threats 
of  violence  to  others.    A  few  days  before  he  was 
killed,  and  when  the  dispute  was  pending,  he  put  his 
shotgun  in  his  wagon,  and  drove  to  the  disputed  line, 
where  the  defendant  had  taken  up  a  post  set  by  the 
deceased;  and  there  is  evidence  that  he  at  one  time, 
before  this  contention  about  the  boundary  line,  carried 
a  revolver.    In  short,  he  was  contentious,  quarrelsome, 
abusive,  and    profane.    The    defendant    knew    that 
Inman  had  a  gun  in  his  wagon  when  he  drove  over  to 
the  disputed  line,  and,  in  his  controversies  with  him, 
he  had  learned  by  observation  and  by  information 
from  others  what  the  true  character  of  Inman  was. 
After  the  death  of  Inman,  the  defendant  went  to  his 
own  home.    He  made  no  attempt  to  escape,  but  sur- 
rendered himself,  and  submitted  to  an  arrest  without 
a  warrant.    He  laid  his  pocket  knife  on  the  shelf,  and 
said,  "I  never  will  carry  a  knife  again."    There  were 
no  witnesses  near  to  the  parties  at  the  time  of  the 
collision  between  them,  in  front  of  the  horses.    Two 
or  three  saw  the  affray  at  a  distance,  but  they  could 
not  describe  it  more  particularly  than  to  say  it  was 
a  "scrap"  or  a  fight.    Both  of  the  men   were  in  a 
standing  position  until  Inman  went  down,  after  he 
was  stabbed.    The  defendant  was  a  witness  in  his 
own  behalf,   lie    gave  a  history  of  the  contention 
and  trouble  between  him  and  Inman.    Much  of  this 
had  reference  to  stock    passing  over  the  unfenced 
line.    It  appears  that  Inman  had  moved  on  his  farm 
the    year    before,    and    the    defendant    had    raised 
crops,  and  cut  hay,  and  stacked  it  on  the  land,  having 
farmed  it  as  a  tenant.    Inman  had  the  defendant 
arrested  for  trespassing  on  the  land  by  removing  the 
hay,  and  refused  to  allow  defendant's  stock  to  pasture 
in  the  com  stalks.    The  defendant  was  tried  before  a 
]  Qstice  of  the  peace,  and  was  acquitted.    The  defendant 
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testified  that  after  that  trial  was  over,  and  on  the 
same  day,  he  was  told  that  Inman  threatened  that,  if 
he  could  not  keep  defendant  off  his  land  by  law,  he 
could  keep  him  off  with  a  shot  gun,  and  he  was  then 
warned  that  Inman  would  kill  him.    The  defendant, 
in  his  testimony,  related  the  facts  immediately  attend- 
ing the  killing  of  Inman  as  follows:    "I  was  driving 
down  from  the  north  end  when  I  saw  Inman  coming 
up  the  road  towards  me,  but   I   had   no  idea  he 
intended  any  trouble.    The  first  I  knew  about  any 
trouble  was  that  he  stepped  up,  and  grabbed  my 
horses  by  the  bits,  and  he  said,  •Damn  you,  are  you 
going  to  sow  there?'    And  I  told  him  to  get  away, 
and  let  my  horses  alone.    He  did  not  let  go,  and  I  got 
down  off  the  seeder,  and  went  around  to  where  he 
was,  to  the  head  of  the  horses.     He  let  go  of  the 
horses,  and  struck  at  me  two  or  three  times,  and  I 
pulled  out  my  knife,  and  stuck  it  into  him.    The  rea- 
son I  stuck  it  into  him  was  because  the  threats  that 
he  had  made  against  me  came  into  my  mind,  and  I 
did  not  know  but  what  he  had  something  in  his 
pocket,  a  weapon  of  some  kind,  and  I  supposed  I 
would  be  killed,  or  I  would  be  hurt  seriously,  if  I  did 
not  defend  myself;   and,  in  sticking  him  with  the 
knife,  I  did  not  intend  to  kill  him,  but  I  did  it  to  pro- 
tect myself,  or  to  keep  him  from  killing  me,  or  from 
doing  me  great  bodily  harm.    I  aimed  to  strike  him 
in  the  leg  somewhere,  and  struck  low  on  purpose.    My 
intention  was  to  keep  him  from  making  assaults  on 
me.    *    ♦    ♦>*    Further  on  in  his  testimony,  he  said 
"that,  while  I  was  getting  out  the  knife,  he  was  fol- 
lowing me  up,  and  was  pretty  close  to  me.    I  had  the 
knife  in  my  right  hand,  and  was  warding  off  his  blows 
with  my  left.    I  do  not  think  I  struck  at  him  before  I 
drew  out  my  knife,  for  he  was  firing  his  blows  at  me, 
and  I  was  warding  them  off.    *    *    *    If  I  had  run, 
I  might  have  got  away  from  him.*' 
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We  have  stated  the  leading  facts,  for  the  reason 
that  the  only  doubt  we  have  in  the  case  is  whether 
the  evidence  warranted  the  jury  in  finding  the  defend- 
ant guilty  of  manslaughter.  After  a  careful  examina- 
tion of  the  whole  of  the  evidence,  our  conclusion  is 
that  it  was  a  fair  question  for  the  jury  to  determine, 
and  that  the  district  court  did  not  err  in  overruling 
the  motion  for  a  new  trial,  on  this  ground.  The  fact 
is  that  Inman  had  no  knife,  revolver,  or  other  weapon 
upon  his  person  at  the  time. 

n.  We  have  stated  the  rule  applicable  to  the 
law  of  self  defense.  In  the  late  case  of  State  v.  Jones, 
89  Iowa,  183  (56  N.  W.  Rep.  427),  it  is  said  "that  the 
killing  of  an  assailant  is  excusable  on  the 
2  ground  of  self  defense  only,  when  it  is,  or  rea- 
sonably appears  to  be  the  only  means  of  saving 
one's  own  life,  or  preventing  some  great  bodily  injury. 
If  the  danger  which  appears  to  be  imminent  can  be 
avoided  in  any  other  way,  as  by  retiring  from  the  con- 
flict, the  taking  of  the  life  of  the  assailant  is  not 
excusable.''  The  instructions  of  the  court  upon  thia 
branch  of  the  case  are  assailed  as  erroneous.  We  will 
not  set  them  out.  They  are  in  accord  with  the  rule 
above  announced,  and  with  many  other  cases  deter- 
mined by  this  court. 

III.  It  is  said  that  the  indictment  is  fatally  defect- 
ive. This  position  is  not  well  taken.  It  is  not  materi- 
ally different  from  indictments  which  have  been  held 
good  for  murder  in  the  second  degree,  by  this  court 
This  is  so  manifest  that  we  will  not  set  out  the  indict- 
ment. 

rV.  Other  objections  are  urged,  which  demand 
no  special  consideration.  The  whole  record  shows 
that  the  defendant  was  fairly  tried.  The  rulings  of 
the  court  all  through  the  trial  were  liberal  towards 
the  defense.  And  the  j  ury  were  evidently  in  sympathy 
with  the  defendant.    Each  one  of  the  twelve  jurymen 
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signed  a  request  that,  in  fixing  the  sentence,  the  court 
should  be  merciful  to  the  defendant.  The  judgment 
was  that  the  imprisonment  in  the  penitentiary  should 
be  for  two  years  and  three  months.  We  discover  no 
ground  for  interfering  with  the  judgment,  and  it  is 

AFFIBMSD. 


The  Citizens*  National  Bank,  Appellant,  v.  C.  0. 

LooMis. 

Assignment  of  Judgment:  what  passes  bt.  Where  a  landlord's 
attachment  is  issued,  and  the  property  of  the  tenant  is  seized,  and 
Judgment  is  rendered  for  the  landlord,  on  assignment  of  the  judg- 
2  ment,  all  right  of  the  judgment  creditor  to  recover  damages 
against  the  sheriff  for  negligence  in  the  care  of  the  property  seized, 
passes  to  the  assignee. 

Care  of  Attached  Property:    direction  of   plaintiff.    Where  a 
sheriff,  levying  an    attachment,   delivered  the  property  to   a 

0  receiptor,  by  direction  of  the  plaintiff  in  the  attachment,  he  is  not 
liable  for  the  negligence  of  the  receiptor. 

DiEECTiON  OF  attoeney:    **Agreeinent   by  attorney^  defined.    An 

order  by  an  attorney  to  a  sheriff  to  turn  over  property  attached,  to 

8    a  third  person  for  safe  keeping,  is  not  an  agreement,  within  Code, 

section  ^18,  providing  that  no  evidence  of  an  agreement  of  an 

7  attorney  shall  be  received  except  the  statement  of  the  attorney,  or 
his  written  agreement,  or  an  entry  thereof  on  the  records  of  the 
oourt. 

Betarn  of  Officer:     oonolusivenrss:     Parol  evidence.     Where  a 

1  sheriff,  to  his  return  on  a  writ  issued  in  a  landlord's  attachment, 
annexed  a  receipt  of  a  third  person  for  the  property  attached,  and, 

8  also  recited  that  he  held  the  property  subject  to  the  order  of  the 
court,  he  can  show  by  parol  that  the  property  was  delivered  to 

4  such  third  person  by  the  direction  of  the  attorney  for  the  plaintiff 
in  the  attachment.    The  return  was  not  required  to  show  that  the 

6  property  had  been  delivered  to  a  third  person  on  the  direction  of 
plaintiff,  and  as  to  matters  not  authorized  to  be  returned,  the 
return  is  not  conclusive. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Friday,  Decembeb  11, 1896. 
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In  March,  1889,  one  Smith  commenced  an  action 
against  Hess,  in  the  district  court  of  Polk  county,  Iowa, 
for  the  recovery  of  rent,  and  asking  the  issue  of  a  land- 
lord's attachment.  The  writ  was  issuance  and  placed 
in  the  hands  of  the  defendant,  then  sheriff  for  service. 
On  April  12,  1889,  the  writ,  with  the  following  return 
thereon,  was  filed  with  the  clerk  of  said  court:  "State 
of  Iowa,  Polk  County— ss:  I  hereby  certify  that  the 
annexed  writ  of  attachment  came  into  my  hands  the 
first  day  of  March,  1889,  at  —  o'clock,  —  m.  of  said  day, 
and  by  virtue  thereof  I  levied  on  the  following 
described  personal  property:  All  of  the  furniture,  fix- 
tures, carpets,  beds,  bedding,  kitchen  and  dining  room 
furniture,  dishes,  etc.,  in  the  Windsor  Hotel  (formerly 
the  Given  House),  in  Des  Moines,  Polk  County,  Iowa, 
as  the  property  of  said  defendant;  said  levy  being 

made  on  the  first  day  of  March,  1889,  at  — ^^ 
1         o'clock,  —  M.  of  said  day.    And  I  now  hold  said 

property  subject  to  the  order  of  the  court,  and 
now,  the  seventh  day  of  March,  1889,  return  this  writ, 
with  my  doings  in  the  premises.  C.  C.  Loomis,  Sheriff 
of  Polk  County,  by  L.  A.  Shaw,  Deputy."  On  the  back 
of  the  writ,  the  following  appears:  "  Received  of  0. 0. 
Loomis,  sheriff,  for  safe  keeping,  all  the  furniture,  fix- 
tures, carpets,  beds,  bedding,  kitchen  and  dining  room 
furniture,  dishes,  etc.,  being  all  the  furniture,  etc.,  in 
the  Windsor  (formerly  the  Given)  House,  and  I  agree 
to  deliver  the  same  to  said  sheriff  on  his  demand  or 
order.  March  1, 1889.  J.  M.  Griffith."  Such  proceed- 
ings were  had  in  that  case  as  that  a  judgment  was 
entered  in  plaintiff's  favor  for  six  hundred  and  eighty- 
aix  dollars  and  ninety-eight  cents  and  costs,  including 
forty-two  dollars  and  ninety-three  cents  attorney's 
fees;  and  an  order  was  entered  that  a  special  execution 
issue  for  the  sale  of  the  attached  property.  Thereafter, 
upon  an  appeal  taken  by  the  defendant  to  this  court, 
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the  judgment  below  was  aflBrmed;  83  Iowa,  238  (48  N. 
W.  Rep.  1030),  and  on  J  uly  10, 1891,  and  a  special  execu- 
tion issued  for  the  sale  of  the  attached  property.  This 
execution  was  returned  by  the  sheriff,  unsatisfied,  no 
property  being  found.  Thereafter,  the  judgment  was 
assigned  to  plaintiff,  and  in  March,  1892,  it  instituted 
this  action  against  the  defendant  for  the  recovery  of 
the  amount  of  said  judgment,  and  costs.  The  cause 
was  tried  to  the  court  and  a  jury,  and  a  verdict  returned 
for  the  defendant,  upon  which  judgment  was  entered. 
It  appeared  on  the  trial,  that  the  property  levied  upon 
was  sufficient  to  have  satisfied  the  judgment,  interest, 
and  costs;  and  that  at  the  time  the  judgment  was 
affirmed  by  the  supreme  court  against  Hess,  he  was, 
and  ever  since  has  been,  insolvent.  Plaintiff  appeals. 
— Affirmed. 

Gatchy  Connor  A  Weaver  and  J.  A.  McCall  for 
appellant. 

Bead  A  Read  and  D.  F.  Callender  for  appellee. 

EiNNB,  J. — ^I.  Appellee  insists  that,  even  if  there 
was  error  in  the  ruling  of  the  court  in  the  respects 
hereafter  spoken  of,  the  same  was  without  prejudice, 
for  the  reason  that  plaintiff  has  no  right  to  prosecute 
this  suit.  The  claim  is  that  the  assignment  of  the 
judgment  alone  did  not  carry  with  it  to  plaintiff  the 
right  to  sue  the  sheriff  for  damages  arising  by  reason 

of  his  alleged  negligence  in  permitting  the 
2         property  levied  upon  to  be  disposed  of.    Just 

what  rights  will  pass  by  the  assignment  of  a 
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negligence.  It  is  because  snch  right  passed  by  the 
assignment  of  the  judgment,  as  an  incident  to  it.  If 
appellee's  daim  is  sound,  then  no  right  of  action,  as 
against  the  sheriff,  for  damages,  passed  to  the  plaintiff 
bank,  by  the  assignment.  Now,  the  right,  if  any,  to 
lecover  damages,  existed  and  was  vested  in  Smithy 
the  possessor  of  the  judgment,  prior  to  the  time  the 
assignment  was  made.  If  it  did  not  pass  by  the 
assignment  of  the  judgment,  it  must  still  remain  in 
Smith.  It  can  hardly  be  successfully  contended  that 
Smith  might  pari}  with  all  his  interest  in  the  judgment, 
and  still  reserve  to  himself  the  right  to  sue  the  sheriff 
for  damages  arising  out  of  failure  to  do  Ms  duty  in 
relation  to  the  disposition  of  the  property  which 
had  been  taken  on  a  writ  issued  by  virtue  of  the  very 
claim  upon  which  the  judgment  itself  was  based.  Nor 
can  it  be  said  that  the  assignment  of  the  judgment 
bad  the  effect  of  absolving  the  sheriff  from  liability 
for  negligence  in  caring  for  the  attached  property. 
Hence  we  think,  if  a  cause  of  action  existed  against 
the  sheriff  for  damages  for  such  negligence,  prior  to 
the  assignment  of  the  judgment,  it  must  be  held  to 
still  exist  in  favor  of  some  one,  inasmuch  as  there  is 
no  claim  that  it  has  been  satisfied,  or  been  barred  by 
the  statute  of  limitations.  As  we  have  indicated, 
Smith,  having  parted  with  his  interest  in  the  judg- 
ment, could  not  maintain  an  action  against  the  sheriff, 
because  it  was  the  interest  in  the  judgment,  alone, 
which  entitled  him  tx)  claim  damages  for  the  negligent 
loss  of  the  property  upon  which  he  relied  for  the  sat- 
isfaction of  the  3ame.  Now,  the  original  case  was  by 
the  defendant  appealed  to  this  court,  where  the  judg- 
ment was  aflBrmed.  A  special  execution  properly 
issued  for  the  sale  of  the  attached  property.  That  the 
right  to  this  execution  passed  by  the  assignment  of 
the  judgment  cannot  be  doubted.  So,  also,  the 
assignee  would  have  the  right  to  have  the  property 
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8old,  and  the  proceeds  applied  in  payment  of  the  judg- 
ment. Now,  if  the  sheriff  has,  by  negligence,  per- 
mitted the  property  to  be  lost,  destroyed,  or  disposed 
of,  so  that  it  cannot  be  reached  by  this  special  execu- 
tion, he  has  thereby  deprived  the  present  holder  of 
the  judgment  of  a  substantial  right,  for  which,  in  a 
proper  case,  he  should  be  held  liable  to  make  restitu- 
tion. It  is  the  general  rule  that  the  "assignment  of  a 
judgment  necessarily  carries  with  it  the  cause  of 
action  on  which  it  is  based,  together  with  all  the  bene- 
ficial interest  of  the  assignor  in  the  judgment  and  all 
its  incidents/'  2  Freeman,  Judgm.  section  481;  Ull- 
man  v.  Kline,  87  111.  268;  Rt/all  v.  Bowles,  2  White 
&  T.  Lead.  Cas.  Eq.  p.  1667;  Schlieman  v.  Bowlin,  86 
Minn.  198  (30  N.  W.  Rep.  879),  In  the  Minnesota  case 
above  cited,  which  was  an  action  upon  a  replevin  bond 
by  the  assignee  of  the  judgment,  the  court  said:  "It 
is  a  familiar  rule  in  equity,  of  universal  application, 
that  the  assignment  of  a  demand  entitled  the  assignee 
to  every  assignable  remedy,  lien,  or  security  available 
by  the  assignor  as  a  means  of  indemnity  or  payment, 
unless  expressly  excepted  or  reserved  in  the  transfer 
of  the  demand.  The  assignment  of  the  demand,  which 
is  the  principal  thing,  operates  as  an  assignment  of  all 
securities  for  its  recovery  or  collection,  and  upon  such 
securities  the  assignee,  as  the  real  party  in  interest, 
may  maintain  an  action  in  his  own  name.'*  2  Jones, 
Mortg.  sections  829, 1816,  1377.  In  the  Illinois  case  it 
was  held  that  an  appeal  bond  was  but  an  incident  of 
the  debt,  and  a  right  to  sue  thereon  was  vested  in  the 
assignee  of  the  judgment.  As  supporting  the  general 
rule  above  stated,  see  1  Am.  &  Eng.  Enc^  Law,  p.  884; 
2  Black,  Judgm.  sections  948,  952.    So,  it  has  been  held 
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do  not  go  to  the  extent  of  those  above  cited.  Thus, 
in  Michigan  it  has  been  held  that  where  an  attach- 
ment was  issued  and  levied  upon  property,  and  a 
statutory  bond  given  to  the  sheriff  by  the  defendant, 
who  retained  possession  of  the  property,  and  the  judg- 
ment was  afterwards  assigned  by  an  instrument  that 
did  not  mention  the  bond,  such  assignment  did  not 
authorize  the  assignee  to  sue  upon  the  bond  in  his  own 
name.  Forrest  v.  O'Donnell,  42  Mich.  556  (4  N.  W.  Rep. 
259).  And  see  Timherlake  v.  Powell,  99  N.  C.  233  (5  S. 
E.  Rep.  410).  We  think  that  the  assignment  of  the 
judgment  in  the  case  at  bar  carried  with  it  the  right 
to  the  assignee  to  avail  himself  of  any  remedy  or 
means  of  indemnity,  security,  or  payment  possessed 
by,  or  which  could  have  been  made  available  tg,  the 
assignor,  as  against  the  sheriff. 

n.    On  the  trial,  the  defendant  introduced  evi- 
dence tending  to  show  that,  at  the  time  the  property 
was  levied  upon,  the  attorney  for  the  plaintiff  in  that 
action,  directed  the  deputy  sheriff,  who  made  the  levy, 
to  place  the  goods  in  the  custody  of  one  Griffith,  as 
receiptor,  and  that  it  was  done.    The  receipt  of  Grif- 
fith for  the  goods  appears  on  the  writ,  but  not  in  the 
retura.    This  evidence,  and  more  of  a  similar  charac- 
ter, was  objected  to,  on  the  ground  that  it 
3        tended  to  contradict  the  return  of  the  officer. 
The  court  held,  that  the  return  could  not  be 
contradicted  by  parol,  but  said:    "The  fact  that,  by 
direction  of  plaintiff,  it  [the  property}  was  turned  over 
to  the  receiptor,  if  it  was,  does  not  contradict  the 
levy."    It  may  be  conceded  to  be  the  general  rule. 
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Drake,  Attachm.  sections  204,  206;  1  Shinn,  Attachm. 
sections  226,  227;  22  Am.  &  Eng.  Enc.  Law,  pages,  683, 
684.  By  an  examination  of  the  foregoing  authorities, 
and  the  cases  therein  referred  to,  it  will  be  seen  that 
there  are  many  exceptions  to  this  rule.  Our  statute 
provides:  "The  sheriff  shall  return  upon  every  attach- 
ment what  he  has  done  under  it.  The  return  must 
show  the  property  attached,  the  time  it  was  attached, 
and  the  disposition  made  of  it.  *  *  *'*  Code,  sec- 
tion 3010.  It  is  also  well  settled,  that  return  upon  a 
writ  of  attachment  is  evidence  only,  of  what  can 
properly  be  embraced  in  the  return.  In  Aultman  v. 
McGrady,  58  Iowa,  118  (12  N.  W.  Rep.  233),  it  is  ^d: 
"There  is  no  provision  for  a  return  showing 
the  q>cts  of  any  one  but  the  officer.  A  statement 
in  the  return  purporting  to  show  the  acts  of 
some  one  other  than  the  officer,  is  without  authority 
of  law,  and  surplusage."  The  provisions  as  to  returns 
on  executions  are  substantially  the  same  as  those 
relating  to  a  return  on  a  ymi  of  attachment.  There- 
fore, a  return  embracing  matters  not  required  by  stat- 
ute, or  which  relate  to  acts  done  outside  of  the  officer's 
duty,  would  not  be  receivable  as  evidence  of  such 
fewjts,  nor  would  it  in  any  way  conclude  the  parties. 
1  Shinn,  Attachm.  section  227;  Freeman,  Ex'ns,  sections 
864,  366;  Plow  Co.  v.  Jones,  71  Iowa,  238  (32  N.  W. 
Eep.  280);  Murfree,  Sher.  section  867.  Under  the 
authority  of  Aultman  v.  McOrady,  supra,  the  sheriff 
was  not  required  to  set  out  in  his  return  the  fact,  if 
such  it  was,  that  he  had  delivered  the  attached  prop- 
erty to  Griffith,  the  receiptor,  in  pursuance  of  the 
directions  of  the  plaintiff.  That  would  have  been  the 
recital  of  the  acts  of  persons  other  than  the  officer, 
which  the  statute  does  not  require  to  appear  in  the 
return.  Now,  it  might  be  proper  to  show  in  the 
return  the  fact  that  the  officer  had  turned  the  goods 
over  to  a  party  named  as  a  receiptor,  but  to  set  out 
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that  snch  action  was  taken  at  the  request  or  direction 
of  some  one  is  not  within  the  requirements  of  the  stat- 
ute. While  the  fact  of  the  placing  of  the  property 
in  the  hands  of  GriJBSth  as  a  receiptor  did  not  appear 
in  the  return,  it  did  appear  from  GriflBth's  receipt  on 
the  back  of  the  writ.  Surely,  no  prejudice  could  arise 
because  the  naked  fact  that  the  property  had 
been  placed  in  the  hands  of  some  one  as  receiptor  did 
not  appear  in  the  return.  So  far  as  the  plaintiff  was 
concerned,  that  fact,  if  stated  in  the  return,  would  not 
have  advised  it  that  the  property  was  placed  in  the 
receiptor's  hands  by  the  direction  of  its  assignor. 

Counsel  for  appellant  says:    "We  grant  that  it 
was  not  necessary  to  state  in  the  return  the  simple 
and  unqualified  fact  that  the  ofiBcer  had  left  the  prop- 
erty with  the  receiptor,  but  insist  that,  to  save 
4  himself  from  being  liable  on  his  return  for  its 

negligent  loss,  it  was  necessary  to  state  the  fact, 
if  a  fact,  that  he  did  so  by  direction  of  the  judgment 
creditor.^'  The  contention  appears  to  us,  in  view  of 
the  requirements  of  the  statute,  to  be  unsound.  The 
return  stated  all  that  the  law  required.  To  have  set 
forth  the  fact  that,  by  direction  of  the  judgment  cred- 
itor, the  property  had  been  placed  in  GriflBth's  hands, 
would  have  been  the  recital  of  the  fact  or  direction  of 
one  other  than  the  officer,  and,  as  we  have  seen,  was 
not  proper.  The  evidence  introduced  over  plaintiff's 
objection  was  as  to  a  fact  not  required  to  be  stated  in 
the  return,  and  therefore  properly  no  part  of  it,  and 
hence  it  did  not  tend  to  contradict  the  return. 

It  is  said  that,  because  the  sheriff's  return  shows 

that  he  holds  the  property  subject  to  the  order  of  the 

court,  therefore  evidence  that  it  is  held  by  a  receiptor, 

under  the  direction  of  the  judgment  creditor,  is 

6         a  contradiction  of  the  return.  We  do  not  think 

this  is  so.     In  a  sense,  at  least,  the  property, 

having  been  levied  upon  by  the  officer,  is  in  his 

Vol.  100  la— 18 
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possession,  even  though  in  the  hands  of  a  receiptor 
nominated  by  a  judgment  creditor.    "When  the  prop- 
erty attached  is  by  the  oflBcer  delivered  into  the  hands 
of  a  keeper  or  receiptor,  such  person  is  the  agent  of  the 
oflScer  making  the  attachment,  and  for  his  torts  or 
negligence  in  respect  to  the  property  the  oflBcer  is 
liable.    When,  however,  the  property  is  delivered  to  a 
bailor  named  by  the  plaintiff,  the  oflBcer  is  relieved 
thereafter  from  responsibility  to  the  plaintiff  for  the 
safe  keeping  of  it."    1  Shinn,  Attachm.,  section  392. 
Ordinarily,  and  in  the  absence  of  evidence  to  the  con- 
trary, it  would  be  presumed  that  the  possession  of  the 
receiptor  was  the  possession  of  the  sheriff.    Nor  does 
it  cease  to  be  such  because,  by  reason  of  his  own  acts, 
the  judgment  creditor  is  not  in  a  position  so  that  he 
may  hold  the  oflBcer  personally  liable  for  damages 
which  arise  by  reason  of  the  receiptor's  negligence. 
The  property  attached,  though  left  with  a  receiptor 
by  direction  of  the  judgment  creditor,  is  still  in  the 
custody  of  the  sheriff.    If  it  were  not  so,  the  levy 
would,  in  law,  be  abandoned.    Drake,  Attachm.  (7th 
Ed.),  section  350.    We  are  of  the  opinion  that  the 
evidence  objected  to  was  properly  admitted,  and  that 
it  did  not  contradict  the  return  of  the  oflBcer. 

ni.  There  can  be  no  doubt  that  the  oflBcer  levy- 
ing the  attachment  had  the  right  to  deliver  the  prop- 
erty to  GriflBth,  the  receiptor,  by  direction  of  the 
judgment  creditor,  the  plaintiff  in  that  action; 
6  and,  if  he  did  so  by  the  direction  of  said  plain- 
tiff, or  his  attorney,  he  would  be  relieved  from 
personal  liability.  Davis  v.  Maloney^  79  Me.  110  (8 
Atl.  Rep.  350);  Shepherd  v.  Hall,  77  Me.  569  (1  AtL 
Rep.  696);  Drake,  Attach.  (7th  Ed.)  section  361;  Jen- 
ney  v.  Delesdernier,  20  Me.  183;  Willard  v.  Goodrich^ 
81  Vt.  597;  Strong  v.  Bradley,  14  Vt.  55;  Donham  v. 
Wild.  19  Pick.  520;  1  Shinn,  Attachm.  section  892.    It 
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is  said  in  Freeman  on  Executions  (2d  Ed.,  section  108): 
**One  inquiry  will  be  answered  here.  Who  is  entitled 
to  control  the  writ?  The  oflBcer  should  always  bear 
in  mind  that  the  writ  is  intended  for  the  benefit  of 
the  plaintiff,  who  alone  is  interested  in  its  enforce- 
ment. The  interests  and  wishes  of  the  plaintiff  should 
at  all  times  be  respected.  *  *  *  But  all  directions 
of  the  pJaintiff  not  savoring  fraud  nor  undue  rigor 
and  oppression  must  be  obeyed,  or  the  oflBcer  will  be 
held  i table  for  injuries  flowing  from  his  disobedi- 
ence." 

IV.  It  is  said  that  the  testimony  admitted  showed 
an  agreement,  and  that  parol  evidence  should  not 
have  been  admitted  to  establish  it.    Our  Code  (section 

213)  provides  that  an  attorney  and  counselor 
7         has  power  "to  bind  his  client  to  any  agreement^ 

in  respect  to  any  proceeding  within  the  scope 
of  his  proper  duties  and  powers;  but  no  evidence  of 
any  such  agreement  is  receivable,  except  the  state- 
ment of  the  attorney  himself,  his  written  agreement 
signed  and  filed  with  the  clerk,  or  an  entry  thereof 
upon  the  records  of  the  court."  It  is  claimed  in  this 
case  that  the  direction  to  turn  the  property  over  to 
GriflSth,  the  receiptor,  was  given  by  the  attorney  for 
the  judgment  creditor.  He  denies  so  doing;  hence  it 
is  said  the  evidence  of  the  deputy  sheriffs  was  not 
admissible.  If  this  direction  of  the  attorney  to  plac^e 
the  property  in  GriflSth's  hands  as  a  receiptor  wasi 
given,  and  if  it  can  be  said  to  constitute  an  agreement, 
within  the  meaning  of  the  statute,  then  the  testimony 
should  not  have  been  admitted.  That  it  was  not  an 
agreement  in  a  statutory  sense  seems  too  clear  to 
admit  of  a  doubt.  It  was  simply  an  order  or  direc- 
tion given  to  the  sheriff,  which  it  is  claimed,  he  com- 
plied with. 
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We  have  considered  every  question  raised  which 
is  deemed  of  importance,  and  reach  the  conclusion 
that  there  was  no  error  in  the  respects  complained  of. 
— Affikmed. 


M^       M.  A.  Cbeolow,  Appellant,  v.  Cbeolow  Brothers,  et  al. 


GeBend  Assignmeiit:  preferences:  Validity.  Evidence  that  a 
father  sold  to  his  sons  their  partnership  stock  in  trade,  taking  their 
notes  for  the  price;  that  they  had  no  other  property  subject  to 
execution,  and  the  father  knew  it;  that,  after  conducting  business 
at  a  loss,  the  sons,  knowing  themselves  bankrupt,  through  false 
statements  to  a  commercial  agency,  obtained  goods  on  credit,  for 
the  purpose  of  stocking  up  and  then  failing;  that  the  sons  then 
1    executed  a  chattel  mortgage  on  their  entire  stock  to  their  father 

•  for  their  entire  debt  to  him,  and,  about  an  hour  afterward,  on  the 
advice  of  the  father's  attorney,  made  an  assignment  for  the  bene- 
fit of  creditors  to  theii  brother-in-law.  warrants  a  finding  that  the 
mortgage  and  assignment  constitute  one  transaction,  in  effect.  A 
general  assignment  for  the  benefit  of  creditors,  with  a  preference, 
which,  under  Code,  section  2115,  is  void. 

Mortgage  orbatinq  pkbfbrenob.  Under  Code,  section  2116,  declar- 
ing a  general  assignment  by  an  insolvent  for  the  benefit  of 
creditors  invalid,  if  not  made  for  creditors  equally,  a  mortgage 

S  constituting  a  part  of  and  rendering  a  general  assignment  invalid 
because  it  creates  a  preference,  is  itself  void  as  against  creditonof 
the  insolvent. 


Appeal  from   Franklin   District  Court. — Hon.  D.  fi. 
HiNDMAN,  Judge. 

Friday,  Deobmber  11,  1896. 

Suit  in  equity  to  foreclose  a  chattel  mortgage 
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J.  M.  Hemingway^  D.  D.  Murphy^  D.  J".  Murphy, 
and  J.  H.  Trewin  for  appellant. 

Taylor  &  Evans^  E.  P.  Andrews^  and  BlythCj  Mark" 
ley  &  Smith  for  appellees. 

Rothroob:,  C.  J. — On  the  seventeenth  day  of 
November,  1894,  the  defendants,  Creglow  Bros.,  were, 
engaged  in  keeping  a  general  store  at  Hampton,  in 
Franklin  county.  On  that  day  they  executed  and 
delivered  to  the  plaintiff  a  chattel  mortgage  upon  all 
of  their  stock  in  trade  to  secure  the  payment  of  a 
promissory  note  of  that  date  for  fourteen  thousand 
three  hundred  and  thirty-two  dollars.  The  note  was 
made  payable  in  one  month  after  its  date.  On  the 
same  day,  and  within  a  short  time  after  the  execution 
of  the  mortgage,  said  defendants  executed  an  assign- 
ment of  their  property  for  the  benefit  of  their  credit- 
ors. Both  instruments  describe  the  same  property. 
The  said  firm  of  Creglow  Bros,  had  then  no  property 
excepting  their  said  stock  of  goods.  Within  a  short 
time  after  the  execution  of  said  mortgage  and  assign- 
ment, the  other  defendants  in  this  ca^e,  being  credit- 
ors of  said  partnership,  commenced  actions  on  their 
claims,  and  attached  the  property,  thus  disregarding 
the  mortgage  and  assignment.  Thereupon  this  action 
was  commenced  against  the  creditors,  and  the  question 
involved  in  the  case  requires  a  determination  of  the 
validity  of  the  mortgage.  The  plaintiff  claims  thatitwas 
taken  to  secure  a  just  debt,  and  the  defendants  insist  it 
is  void  upon  several  grounds.  If  the  mortgage  is  held 
to  be  void  on  any  issue  raised  by  the  answer,  there  is 

then  no  question  that  the  liens  of  the  attaching 
1         creditors  are  valid.    The  partnership  of  Creglow 

Bros,  consisted  of  Charles  Creglow  and  Gteorge 
Greglow.    At  the  time  the  mortgage  and  assignment 
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were  made,  George  was   twenty-four    and    Charles 
twenty-seven  years  old.    The  plaintiff  is  their  father. 
The  two  sons  had  been  in  the  mercantile  business  for 
several  years.    Their  first  venture  in  that  line  of  bus- 
iness was  at  Quttenburg,  in  Clayton  county,  in  the 
year  1891.    There  is  evidence  which  tends  strongly  to 
show  that  their  father  was  then  a  partner  in  the  busi- 
ness.   That  business  was  closed  out  by  a  sale  of  the 
stock  in  trade  in  April,  1892.    The  plaintiff  was  a  part- 
ner with  one  Millan  in  a  store  at  Glen  Haven,  Wis., 
and  the  partnership  was  dissolved  by  a  division  of  the 
stock  in  trade,  and  the  two  sons  of  the  plaintiff  took 
their  father's  share  of  the  property  and  started  a  store 
at  Northwood,  in  this  state,  where  they  continued  in 
business  until  March,  1893,  when  they  moved  their 
store  to  Waseca,  Minn.,  and  they  remained  there  until 
July,  1894.    In  the  month  of  August  in  the  same  year, 
they  removed  to  Hampton,  where  they  continued  in 
the  same  business  until  they  closed  out  by  executing 
the  mortgage  and  the  assignment  in  controversy  in 
this  case. 

n.  The  defendants  claim  that  the  mortgage  was 
void,  as  against  them  as  creditors,  on  the  following 
grounds:  (1)  That  the  instrument  is  without  consid- 
eration, and  was  made  to  hinder,  delay,  and  defraud 
creditors;  (2)  that  the  plaintiff  was  a  secret  member 
of  the  firm  of  Creglow  Bros.;  (3)  that  the  plaintiff  and 
Creglow  Bros,  and  one  Beddow,  whom  they  made 
assignee,  entered  into  a  conspiracy  to  secure  a  large 
quantity  of  goods  on  the  credit  of  Creglow  Bros.,  and 
that,  when  so  secured,  they  should  be  transferred  to 
the  plaintiff  to  pay  his  claim;  (4)  that  the  mortgage 
was  a  part  of  a  general  assignment  made  by  Creglow 
Bros.,  and  is  void,  in  law,  because  it  prefers  the  plain- 
tiff. It  is  not  our  purpose  to  set  out  the  evidence.  To 
do  so  would  unduly  extend  this  opinion.  We  do  not 
believe  that  the  facts  as  disclosed  in  the  testimony^ 
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would  sustain  a  finding  of  the  alleged  secret  partner- 
ship, and  it  would  be  error  to  hold  that  the  mortgage 
was  without  consideration;  and,  while  there  is  evi- 
dence tending  to  show  that  there  was  an  understand- 
ing between  the  father  and  sons  that  the  store  was  to 
be  stocked  up  so  as  to  be  sufficient  in  value  to  secure 
the  debt  due  to  the  plaintiff,  yet  we  do  not  think  the 
decision  of  the  case  should  be  put  upon  that  ground. 
But  we  believe  that  the  decree  should  be  affirmed  upon 
the  ground  that  the  mortgage  is  void  because  it  was 
part  of  the  transaction  which  culminated  in  the 
assignment,  and  in  so  holding,  we  think  all  of  the  evi- 
dence which  it  is  claimed  support  the  other  defenses 
should  be  considered. 

nX  Section  2115  of  the  Code  is  as  follows:  "No 
general  assignment  of  property  by  an  insolvent,  or  in 
contemplation  of  insolvency,  for  the  benefit  of  cred- 
itors shall  be  valid  unless  it  be  made  for  the  benefit  of 
all  his  creditors,  in  proportion  to  the  amount  of  their 
respective  claims."  This  provision  of  the  statute  has 
many  times  been  under  consideration  by  this  court,  in 
connection  vnth  cases  involving  the  validity  of  a 
mortgage,  or  mortgages,  and  a  general  assignment  of 
the  property  of  the  mortgagor.  It  has  uniformly  been 
held  that,  if  the  mortgage  is  executed  vnthout  any 
reference  to  a  general  assignment,  and  afterwards, 
and  as  an  independent  transaction,  in  no  manner 
connected  vnth  the  mortgage,  and  upon  an  intention 
formed  after  the  making  of  the  mortgage,  a  general 
assignment  is  made,  the  mortgage,  if  taken  without 
fraud  and  in  good  faith,  for  the  payment  of  an  hon- 
est debt,  is  valid.  See  Bradley  v.  Bailey,  95  Iowa,  745 
(64  N.  W.  Rep.  758),  and  cases  there  cited.  The 
same  case,  and  many  others,  hold  that  if  the  two 
acts, — the  making  of  the  mortgage,  and  the  general 
assignment, — are  one  transaction,  and  both  made 
in   pursuance   of  an  intention  to  make  a  general 
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assignment,  they  amount  to  a  general  assignment  with 
preference,  and  the  mortgage  is  void  under  the  statute. 
See  Elwell  v.  Kimball,  ♦  (69  N.  W.  Rep.  286).  The 
question  to  be  determined,  under  the  &ctB  and 
circumstances  disclosed  in  evidence,  is  whether  the 
plaintiff's  mortgage  is  a  valid  instrument.  We  will 
not  recite  the  testimony  of  the  witnesses.  It  will  be 
suflBcient  to  state,  in  a  general  way,  the  facts  which 
we  regard  as  established  by  the  evidence.  When  the 
plaintiff  sold  his  sons  the  stock  of  goods  which  was 
removed  to  Northwood,  the  consideration  of  the  sale 
was  about  four  thousand  dollars,  which  was  evidenced 
by  promissory  notes.  The  business  at  Northwood 
and  at  Waseca  resulted  in  a  loss,  and  when  the  old 
stock  was  removed  from  the  last-named  place  to 
Hampton,  the  sons  had  no  other  property  liable  to 
execution.  All  of  their  business  enterprises  were 
failures.  The  debt  to  the  father  was  increased  by 
drafts  upon  him,  until,  at  the  time  they  removed  to 
Hampton,  it  amounted  to  nearly  the  sum  for  which 
the  mortgage  was  given.  It  quite  satisfactorily  appears, 
from  the  acts  of  the  sons,  that  they  did  not  at  any 
time  contemplate  to  continue  in  business  at  Hampton. 
The  plaintiff  was  at  the  place  about  the  time  of  the 
removal.  They  were  unable  to  pay  the  freight  charges 
for  the  shipment  of  the  goods,  and  the  plaintiff  fur- 
nished them  with  one  hundred  and  fifty  dollars  for 
that  purpose.  When  they  removed  to  Hampton,  one 
of  them  sent  his  family  and  his  household  furniture 
to  South  Dakota,  where  they  remained,  and  he  went 
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proper  and  requisite  for  the  trade  in  that  locality. 
They  were  indbbted  in  the  sum  of  nearly  fifteen 
thousand  dollars  to  wholesale  merchants  when  the 
mortgage  and  the  assignment  were  made.  These 
debts  were  contracted  with  about  ninety  whole- 
sale dealers  in  different  parts  of  the  country,  and 
the  debts  were  contracted  within  a  short  time 
before  the  failure.  They  knew  they  were  bank- 
rupt, and  could  not  make  payment  for  the  goods. 
In  short,  the  debts  were  contracted  by  a  gross  fraud 
and  misrepresentation,  and  the  plain  inference,  from 
all  the  facts,  is  that  they  intended  to  accumulate  a 
large  stock  in  trade,  and  then  fail.  Now,  as  we  have 
said,  the  plaintiff  must  have  known  that  this  was  their 
purpose.  It  is  true  they  all  testified  as  witnesses  that 
such  was  not  the  intention.  But  the  testimony  of  the 
sons  in  reference  to  their  acts  in  the  matter  is  unwor- 
thy of  credit,  and  the  father,  being  a  business  man 
and  a  banker,  must  have  known  tha,t  his  sons  were 
pursuing  a  fraudulent  course  of  dealing.  He  ought  to 
be  held  to  have  known  that  no  wholesale  dealer  would 
have  extended  credit  to  his  sons  if  it  had  been  known 
that  they  were  indebted  to  their  father  greatly  in 
excess  of  any  property  which  they  owned.  This  being 
the  condition  of  affairs,  the  father  procured  his  son- 
in-law,  named  Beddow,  and  an  attorney,  to  go  to 
Hampton  and  take  the  mortgage.  In  a  very  short 
time  after  that,  the  assignment  was  made.  The 
acknowledgements  of  both  instruments  were  taken 
before  the  same  oflBcer,  and  he  testified  that  the 
acknowledgement  of  the  assignment  was  taken  &om 
twenty  to  thirty  minutes  after  the  acknowledgement 
of  the  mortgage.  The  parties  to  the  transaction  tes- 
tified that  the  time  was  about  an  hour,  and  they 
9  further  testified  that  there  was  no  intention 
to  execute  the  assignment  until  after  the 
mortgage  was  acknowledged  and  filed  for  reconL 
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Beddow,  the  son-in-law  of  the  plaintiff,  was  made 
assignee.  The  taking  of  the  assignment  was  advised 
by  the  attorney  of  the  plaintiff.  It  was  plainly  a 
part  of  the  same  transaction  as  the  mortgage.  It  was 
taken  as  a  protection  to  the  mortgagee;  and,  consid- 
ering all  the  facts  which  we  have  stated,  we  think  the 
court  rightly  held  that  the  two  instruments  consti- 
tuted a  general  assignment  vnth  a  preference,  and 
that  the  mortgage  is  void.    The  decree  of  the  district 

court  is  AFFIRMED. 


Heman  Hemstreet  v.   Melvina   C.   Wheeler   and 
Ellen  Hemstreet,  Appellants. 

Deed  from  Parent:  fraud  and  undue  influence:  Evidence,  A 
deed  made  by  a  father  and  mother  to  their  daughter,  of  property 
of  the  value  of  six  thousand  to  seven  thousand  dollars,  on  a  con- 
sideration approximating  three  thousand  dollars,  and  a  further 
agreement  to  support  the  grantors,  who  were  both  over  seventy 
years  old,  during  the  remainder  of  their  lives,  will  not  be  set  aside 
at  the  suit  of  another  heir  of  the  grantors,  where  the  evidence  fails 
to  establish  fraud  or  undue  influence  on  the  part  of  the  grantee, 
or  the  incapacity  of  the  grantors. 

Appeal  from  Polk  District  Court. — Hon.  S.  P.  Ballibt, 

Judge, 

Feiday,  December  11, 1896. 

Suit  in  equity  to  partition  cerbain  real  estate,  of 
which  it  is  claimed  one  Nicholas  Hemstreet  died 
seized.  The  defendant  Melvina  C.  Wheeler  claims  to 
own  the  property  by  virtue  of  a  conveyance  thereof 
to  her  by  Nicholas  Hemstreet  and  EUol  Hemstreet, 
during  the  lifetime  of  the  said  Nicholas.  The  plain- 
tiff, in  reply,  admits  the  conveyance  relied  upon  by 
the  defendant  Wheeler,  but  says  that  the  same  was 
without  consideration,  or,  if  for  any  consideration, 
that  the  same  was  nominal  only;  and  this  con- 
veyance was  obtained  through  fraud  and  undue 
influence.    Plaintiff  further  alleges  th^'t  ^\t  the  time 
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the  conveyance  was  made,  Nicholas  Hemstreet 
was  so  weak  in  body  and  mind  as  to  be  incapacitated 
from  making  the  deed,  and  that,  by  reason  thereof, 
and  of  the  fraud  and  undue  influence  practiced  by 
defendant  Wheeler,  the  deed  relied  upon  by  her  is 
void,  and  of  no  effect.  On  these  issues  the  case  was 
tried  in  the  court  below,  resulting  in  a  judgment  and 
decree  for  plaintiff  as  prayed.  Defendants  appeal. — 
Beversed. 

Gatch,  Connor  &  Weaver  for  appellants. 

Dudley  &  Coffin  for  appelleu 

Debmeb,  J. — The  real  issue  in  the  case,  as  will  be 
observed  from  the  foregoiug  statement,  is  as  to  the 
validity  of  the  conveyance  from  Nicholas  and  Ellen 
Hemstreet  to  the  defendant,  Mrs.  Wheeler.  This  con- 
veyance was  made  on  the  ninth  day  of  January,  1889, 
and  recorded  on  the  eleventh  day  of  January  of  the 
same  year;  and  the  expressed  consideration  for  the 
same  is  four  thousand  six  hundred  dollars.  For 
reasons  hereafter  to  be  stated,  another  deed  was  after- 
ward executed  between  the  same  parties,  bearing  date 
September  9, 1891,  recorded  September  10,  1891,  cov- 
ering the  property  in  controversy.  Nicholas  Hem- 
street died,  intostate,  on  the  third  day  of  October, 
1891.  He  left  surviving  him,  plaintiff,  a  son,  Mrs. 
Melvina  C.  Wheeler,  a  daughter,  and  Ellen  Hemstreet, 
Ins  widow.  But  for  the  deeds  to  which  we  have 
referred,  plaintiff  and  each  of  the  defendants  would  be 
entitled  to  an  undivided  one-third  of  the  property  in 
controversy,  as  only  heirs  of  the  said  Nicholas 
Hemstreet.  The  only  question  in  the  case  relates  to 
the  validity  of  these  deeds.  The  exact  claim  made  by 
the  plaintiff,  with  reference  to  them,  is  that  they  are 
inoperative  and  void,  for  want  of  consideration,  or,  if 
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any  consideration,  only  a  nominal  and  inadequate 
one;  that  the  conveyances  were  obtained  by  the 
importunity,  overpersuasion,  and  undue  influence  of 
defendant,  Melvina  C.  Wheeler;  that  the  grantors,  by 
reason  of  age  and  sickness,  were  incapacitated  to 
transact  business;  that  they  were  living  vnth  Mrs. 
Wheeler,  and  had  no  opportunity  to  act  independ- 
ently; and  that  the  conveyances  were  secured  for  a 
selfish  purpose,  and  said  conveyances  would  not  have 
been  executed  except  for  the  importunity  and  over- 
persuasion  of  the  daughter,  Melvina  C.  Wheeler.  At 
the  time  of  the  making  of  the  first  deed,  the  Hem- 
streets  also  conveyed  to  Mrs.  Wheeler,  one  hundred 
and  sixty  acres  of  land  in  Polk  county,  Iowa,  and  two 
lots  in  the  town  of  Altoona.  The  legal  title  to  the 
property  was  in  the  name  of  Ellen  Hemstreet,  and 
the  expressed  consideration  in  the  deed  was  one  dol- 
lar. The  real  consideration,  however,  seems  to  have 
been  an  agreement  on  the  part  of  the  grantee  to  care  for 
and  support  the  grantor  during  her  life.  This  con- 
veyance is  not  attacked  by  the  plaintiff,  and,  as 
defendant,  Mrs.  Hemstreet  makes  no  complaint,  but 
seems  to  be  satisfied  with  it,  there  is  no  occasion  for 
referring  to  it  further. 

The  first  question  to  be  considered  is  as  to  the 
consideration  for  the  conveyance  to  Mrs.  Wheeler. 
This  inquiry  is  not  for  the  purpose  of  defeating  the 
conveyance  because  of  an  entire  lack  of  consideration, 
for  the  reason  that  it  is  elementary  that  a  deed 
expressing  a  consideration  cannot  be  defeated,  nor  a 
trust  established  by  evidence  of  this  character.  Jones, 
Real  Prop,  sections  301,  302,  309.  This  feature  of  the 
case  is  material,  as  it  bears  upon  the  question  of  fraud 
and  undue  influence,  for,  if  it  be  found  that  the  elder 
Hemstreet  was  weak  in  mind,  and  easily  susceptible 
to  the  influences  of  those  in  whom  he  placed  his  confi- 
dence, the  adequacy,  or  inadequacy,  of  the  consideration 


Digitized  by 


Google 


Dec,  1896]  Hbmstrbkt  y.  Wheeleb.  285 

for  the  conveyance  is  a  question  of  much  moment* 
The  facts,  as  disclosed  by  the  record,  are  as  fol- 
lows: Mrs.  Wheeler  was  married  in  the  year  1859. 
She  did  not  live  agreeably  with  her  husband,  and  in 
the  year  1878,  was  divorced  from  him.  See  Wheeler  v. 
Wheeler,  63  Iowa,  511  (5  N.  W.  Rep.  689).  Some  time 
before  she  obtained  her  divorce,  she  quit  living  with 
her  husband,  and  took  up  her  abode  with  her  parents, 
with  whom  she  lived,  and  for  whom  she  worked,  until 
the  time  of  the  conveyance  in  question.  In  the 
divorce  proceedings  she  obtained  certain  alimony 
from  her  husband.  The  lots  so  obtained  she  sold, 
and  the  proceeds  she  loaned,  to  her  father,  Nicho- 
las Hemstreet.  She  also  loaned  him  other  amounts 
of  money  in  1884  and  1886,  and  she  also,  at  her 
father's  request,  paid  some  of  plaintiff's  notes,  the 
amount  of  which  the  father  agreed  to  repay  her.  At 
the  time  of  the  conveyance  in  question,  the  estimated 
amount  due  Mrs.  Wheeler  from  her  father  by  reason 
of  these  loans  and  advances  was  eight  hundred  dollars. 
At  the  time  of  the  conveyance,  the  value  of  the 
daughter's  services  to  her  parents  was  estimated  at 
two  thousand  one  hundred  and  forty-four  dollars,  and, 
as  a  part  of  the  transaction,  Nicholas  Hemstreet  exe- 
cuted the  following  paper:  "Des  Moines,  January  9, 
1889.  Received  of  Melvina  Wheeler  $2,144.00  on  work 
and  services  from  January,  1878,  to  January,  1889, 
same  to  apply  on  and  in  payment  of  the  property 
deeded  to  her  this  day,  we  having  settled  upon,  and 
both  of  us  agreed  on,  that  amount  as  compensation  for 
her  services  for  the  time  above  refened  to.  [Signed] 
Nicholas  Hemstreet.'*  Upon  her  part,  and  on  the 
same  date,  Mrs.  Wheeler  gave  to  her  father  the  fol- 
lowing: "In  part  consideration  for  certain  real  estate 
deeded  to  me  on  this  9th  day  of  January,  1889,  by 
Nicholas  Hemstreet,  I  hereby  agree  to  faithfully  care 
<or  and  support  my  father,  Nicholas  Hemstreet,  and 
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my  mother,  Ellen  Hemstreet,  daring  their  natuml  lives, 
and  I  hereby  enjoin  my  children,  in  case  of  my  death, 
that  they  fully  carry  out  this  agreement.  [Signed]  Mel- 
vina  C.  Wheeler."  These  various  matters  constituted 
the  consideration  for  the  deed.  Nicholas  Hemstreet  was 
seventy-four  years  of  age,  and  his  wife  about  seventy- 
eight,  at  the  time  these  conveyances  were  made,  and 
their  expectancies  were  six  and  five  years,  respectively. 
The  value  of  the  property  conveyed  is  not  clearly 
shown.  At  the  time  of  the  trial,  all  of  the  property 
conveyed  to  Mrs.  Wheeler  by  her  parents  was  worth 
probably  fifteen  thousand  dollars,  and  we  are  inclined 
to  believe  that  the  property  covered  by  the  deed  in 
question  was  worth,  at  the  time  of  the  transfer,  from 
six  thousand  to  seven  thousand  dollars.  If  these  be 
the  facts,  was  the  consideration  inadequate?  It  seems 
to  us,  in  view  of  all  the  circumstances  above  recited, 
that  it  will  not  do  to  say  that  it  was  so  inadequate,  of 
itself,  as  to  raise  even  a  suggestion  of  fraud  or  undue 
influence.  It  is  said,  however,  that  at  the  time  the . 
conveyance  was  made,  Nicholas  Hemstreet  was  so 
weak  in  body  and  mind  that  he  was  incapable  of  mak- 
ing the  deed;  or,  if  this  be  not  true,  that  hia  faculties 
were  so  weak  as  to  render  him  easily  susceptible  to 
the  influence  and  machinations  of  others.  It  appears 
from  the  evidence  that  Hemstreet  had  an  attack  of  la 
grippe  some  time  during  the  fall  of  the  year  1890,  and 
that  from  that  time  until  his  death  he  was  somewhat 
indisposed.  The  immediate  cause  of  his  death  was 
cancer  of  the  stomach.  He  was  around,  attending  to 
the  ordinary  duties  of  life,  until  a  few  weeks  before  his 
death,  but  had  evidently  suffered  from  the  fatal  mal- 
ady for  two  or  three  years  before  he  succumbed. 
There  is  some  evidence  to  the  effect  that  his  mental 
faculties  were  impaired  as  early  as  1889,  but  it  is 
entirely  from  non-experts,  most  of  whom  were  but 
slightly  acquainted  with  him,  and  few  of  whom  saw 
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him  often.  Quite  a  number  of  plaintiff's  own  witnesses 
gave  it  as  their  opinion  that  he  was  perfectly  sane,  and 
capable  of  attending  to  his  business.  On  the  other 
side,  we  have  the  testimony  of  all  the  physicians  who 
were  called  upon  to  treat  him,  men  who  are  eminent 
in  their  profession,  and  whose  attention  was  specific- 
ally directed  to  his  condition  of  body  and  mind;  the 
evidence  of  many  non-experts,  who  knew  him  well, 
and  were  intimately  associated  with  him;  and  the  pre- 
sumptions in  favor  of  sanity  which  always  obtain  in 
such  cases.  Without  setting  forth  any  of  the  evidence 
upon  which  we  rely,  it  is  suflBcient  to  say  that  we  are 
constrained  to  believe  that  the  plaintiff  has  failed  to 
prove  the  allegations  of  incompetency  relied  upon  by 
him. 

It  is  argued,  however,  that  while  Hemstreet  may 
have  been  competent,  in  a  legal  sense,  to  execute  the 
conveyance,  yet  that  his  mind  was  so  enfeebled  on 
account  of  age  and  sickness  that  he  was  easily  influ- 
.enced,  and  that  Mrs.  Wheeler  took  advantage  of  this 
fact,  and  by  her  persuasion,  importunity,  and  coercion 
secured  the  conveyance.  We  have  examined  the  evi- 
dence relating  to  this  issue  with  great  care,  and  do  not 
find  that  the  claim  is  sustained.  Plaintiff's  counsel 
argue  that  the  conveyance  was  made  under  a  misap- 
prehension of  the  facts,  arising  from  the  fact  that  Mrs. 
Wheeler  supposed  that  plaintiff  had  received  his  full 
share  of  his  father's  estate,  which  was,  in  fact,  untrue, 
and  they  refer  to  the  evidence  relating  to  a  certain 
two  thousand  dollar  transaction,  which  Mrs.  Wheeler 
claims  was  given  by  Nicholas  Hemstreet  to  his  son  in 
the  year  1885,  and  insist  that  no  such  gift  was  made. 
This  circumstance,  even  if  found  in  favor  of  the  plain- 
tiff, is  by  no  means  conclusive.  But  we  are  not  pre- 
pared, in  view  of  the  evidence  submitted,  to  find  that 
plaintiff  did  not  receive  this  money.  The  circum- 
stances point  very  strongly  to  the  conclusion  that  he 
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did  receive  it.  But,  be  this  as  it  may,  we  do  not,  as  we 
have  said,  regard  it  as  controlling,  for  the  evidence 
shows  aflBrmatively,  as  we  think,  that  no  undue,  or 
unfair,  advantage  was  taken  of  Nicholas  Hemstreet. 
Nor  do  we  think  the  defendant,  Wheeler,  used  any 
such  influence  to  induce  him  to  make  the  conveyance 
as  will  vitiate  the  transaction.  A  very  potent  circum- 
stance in  the  case  is  the  making  of  the  second  deed  by 
Nicholas  Hemstreet  and  wife  to  their  daughter,  Mrs. 
Wheeler,  in  September,  1891.  A  man  by  the  name 
of  Crawford  is  the  scrivener  who  drew  this  deed. 
Crawford  was  requested  by  Hemstreet  to  call  at  his 
house.  Pursuant  to  this  request,  Crawford  went  to 
the  place  where  deceased  was  living,  and  was 
informed  by  him  that  he  wanted  to  leave  his  prop- 
erty to  Mrs.  Wheeler,  and  wished  to  know  how  he 
should  do  it.  Crawford  suggested  the  making  of  a 
will,  but  Hemstreet  said  in  reply  that  he  had 
already  deeded  all  his  real  estate  to  Mrs.  Wheeler 
upon  the  advice  of  an  attorney;  that  this  was  better 
than  to  make  a  will.  Hemstreet  said  that  all  the 
property  he  had  left  was  a  few  promissory  notes,  and 
at  the  suggestion  of  Crawford,  these  notes  were  trans- 
ferred to  Mrs.  Wheeler.  At  the  same  interview 
Hemstreet  asked  Crawford  to  look  over  some  deeds 
that  an  attorney  had  drawn  a  year  or  two  before. 
This  Crawford  did,  and  on  examination  discovered 
that  the  description  in  one  was  written  upon  a  separ- 
ate piece  of  paper,  and  attached  to  the  deed.  This 
was  the  one  of  June  9,  conveying  the  property  to  Mrs. 
Wheeler.  Hemstreet  inquired  of  Crawford  if  the 
deed  "was  all  right."  Crawford  suggested  the  making 
of  a  new  one,  and  to  confirm  his  opinion  telephoned 
to  Des  Moines,  and  asked  the  advice  of  an  attorney 
there,  who  also  advised  the  making  of  a  new  instru- 
ment. Pursuant  to  these  suggestions,  Nicholas  Hem- 
street and  wife  executed  to  Mrs.  Wheeler  the  deed  of 
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date  September  3,  1891.  This  last-named  deed  was 
witnessed  by  two  witnesses,  and  was  filed  for  record, 
as  before  stated.  Mrs.  Wheeler  was  present  at  the 
time  this  deed  was  made,  but  she  had  no  particular 
part  in  the  transaction,  and  the  conversation  had  at 
the  time  clearly  indicates  that  the  grantor  understood 
well  the  nature  of  the  business  he  was  transacting, 
the  character  and  extent  of  his  property,  and  the  dis- 
position he  wished  to  make  of  it.  He  also  recognized 
the  former  deed  made  to  Mrs.  Wheeler  as  binding, 
and  made  the  new  one  in  order  that  there  might  be 
no  question  regarding  its  validity.  As  we  have  said, 
we  do  not  think  that  Nicholas  Hemstreet  was  at  any 
time  incapacitated,  by  reason  of  his  mental  condition, 
from  transacting  business.  We  are  well  satisfied  that 
he  made  the  conveyances  to  his  daughter  upon  an 
adequate,  although  perhaps  not  a  full,  consideration, 
understanding  full  well  the  nature  and  effect  of  the 
deeds.  We  are  also  constrained  to  believe  that  they 
were  made  voluntarily,  and  without  fraud,  over-per- 
suasion, or  undue  influence.  Finding  these  convey- 
ances valid,  It  follows  that  the  judgment  and  decree 
of  the  district  court  must  be,  and  it  is,  revbrsbd. 
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Hem  AN  Hbmstrbet,  Appellant,  v.  Melvina  Wheelbb, 
Hbmstbeet,  W.  T.  iNGTiB,  and 
Prunty,  Intervener,  Appellees. 


1128   23  Ellen  Hbmstbeet,  W.  T.  iNOTiB,  and  Susan 


Trogts*  An  assignor  of  a  judgment  of  foredosuro  cannot,  under 
McClain's  Code,  section  8105,  requiring  all  declarations  of  trusts 
relating  to  real  property  to  be  executed  in  the  same  manner  aa 
deeds,  establish  a  resulting  trust  in  the  property,  by  p<irol  proof  of 
an  agreement  by  the  assignee  of  the  judgment,  to  hold  it  for  him. 

Same:  Parol  evidence.  Parol  evidence  is  Inadmissible  to fihow  that 
the  assignee  of  a  decree  of  foreclosure,  under  a  written  assignment 
absolute  on  its  face,  agreed  to  buy  in  the  property  on  the  sale 
under  the  decree,  and  hold  it  for  the  assignee.  Compare  PaUerson 
V,  Mills,  69  Iowa,  755. 

Appeal  from  Polk  District  Court. — ^Hon.  S.  F.  Ballxxt, 

Judge. 

Friday,  Dbobmbbr  11, 1896. 

Stht  in  equity  to  establish  and  enforce  a  trust  in 
certain  lots  in  the  town  of  Altoona,  Polk  county,  Iowa, 
and  to  recover  the  rents  and  profits  thereof.    The' 
court  below  found  in  favor  of  the  defendants,  and  the 
plaintiff  appeals. — Affirmed. 

Dudley  dk  Coffin  for  appellant 

Gatch,  Connor  <&  Weaver  and  W.  Q.  Harvison  for 
appellees  Melvina  Wheeler  and  Ellen  Hemstreet. 

Read  dk  Bead  for  appellees  W.  T.  Ingle  and  Susan 
Prunty. 

Dbembr,  J. — The  material  facts,  as  disclosed  by 
the  record,  are  as  follows:  In  or  about  the  month  of 
February,  1870,  plaintiff,  as  the  owner  of  certain  lands 
in  Polk  county,  Iowa,  sold  and  conveyed  the  same  to 
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one  Blakesley,  who,  to  secure  the  purchase  price,  gave 
plaintiff  some  notes  and  a  mortgage  upon  the  prop- 
erty. Blakesly  failed  to  pay  the  notes  when  due,  and 
plaintiff  brought  suit  thereon  to  foreclose  his  mortgage, 
and  obhained  judgment  and  decree  in  the  sum  of  one 
thousandnine  hundred  and  thirty-fourdollars.  Plaintiff 
was,  at  the  time  of  obtaining  judgment,  having  trouble 
with  his  wife.  A  separation  had  taken  place  between 
them,  and  a  division  of  their  property  had  been  agreed 
upon.  And  plaintiff  claims  that,  to  avoid  trouble  and 
complications  likely  to  arise  from  taking  title  to  the 
property  in  his  own  name  at  foreclosure  sale,  he,  act- 
ing on  the  advice  of  an  attorney,  assigned  his  claim  and 
cause  of  action  on  the  notes,  without  consideration,  to 
his  mother,  Ellen  Hemstreet.  After  the  assignment, 
Mrs.  Hemstreet  purchased  the  property  at  foreclosure 
sale,  bidding  the  amount  of  the  judgment  therefor, 
and  on  or  about  April  22, 1872,  she  sold  or  exchanged 
the  saiiJ  reivl  estate,  with  the  consent  of  plaintiff,  to 
one  Gre^y  fcr  the  lots  in  question.  The  title  to  the 
lots,  however,  was  taken  in  the  name  of  Mrs.  Hem- 
street. On  January  9,  1889,  Mrs.  Hemstreet  con- 
veyed the  premises  to  her  daughter  for  the  expressed 
consideration  of  one  dollar.  This  conveyance  is 
referred  to  in  the  case  of  Hemstreet  v.  Wheeler^  ante^ 
282  (69  N.  W.  Eep.  518).  It  is  claimed  that  Mrs. 
Wheeler  acquired  title  to  the  lots  with  full  knowledge 
of  plaintiff's  rights,  and  that  the  conveyance  was 
obtained  through  fraud  and  undue  influence  practiced 
by  Mrs.  Wheeler  upon  her  mother,  who,  it  is  claimed, 
was.  old  and  feeble,  and  subject  to  imposition  and 
wrong.  Afterwards  the  property  was  conveyed  by 
Mrs.  Wheeler  to  defendant  Ingle,  and  Ingle  conveyed 
an  undivided  one-half  interest  therein  to  the  inter- 
vener, I^unty.  Both  Ingle  and  Prunty  claim  to  be 
Kood  faith  purchasers  without  notice.  The  defendants 
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Weeler  and  Hemstreet  deny  the  claims  made  by  plain- 
tiffy  and  also  plead  the  statute  of  limitations. 

Counsel  for  appellant  now  concede  that  defend- 
ant Ingle,  and  intervener,  Prunty,  were  good-faith 
purchasers  of  the  lots  for  value,  and  they  admit  that  a 
trust  cannot  be  enforced  against  them.  They  do 
insist,  however,  that  under  the  facts  established,  they 
are  entitled  to  a  judgment  against  Mrs.  Wheeler  for 
the  full  value  of  the  premises,  which  they  allege  to  be 
one  thousand  dollars,  and  for  the  rents  and  profits  of 
the  lots.  The  assignment  of  the  Blakesley  claim  and 
decree  to  Hemstreet,  before  referred  to,  was  in  writ- 
ing, and  is  as  follows:  "Heman  S.  Hemstreet  vs.  Jacob 
Blakesley,  et  al.,  Messrs.  Goode  &  St.  John,  Attorneys: 
I  assign  and  transfer  all  my  rights,  title,  and  interest 
in  and  to  the  judgment  obtained  in  the  above  case  at 
the  January  term  of  the  circuit  court  of  said  county, 
the  notes  secured  by  mortgage,  all  made  exhibits  to 
the  petition,  and  also  the  mortgage  made  an  exhibit 
herein,  meant  to  secure  said  indebtedness,  the  origi- 
nals of  which  are  all  in  your  hands  as  my  attorneys, 
to  Mrs.  Ellen  Hemstreet,  and  you  will  be  governed  by 
her  and  in  accordance  to  the  same.  February  26, 
1872.  [Signed]  Heman  S.  Hemstreet.''  Plaintiff's 
version  of  the  transaction,  as  given  by  him  on  the 
witness  stand,  is  as  follows:  "The  notes  and  mortgage 
had  been  foreclosed,  and  the  sheriff's  sale  was  about 
to  take  place.  My  wife  was  then  living  in  Wisconsin, 
and  a  written  article  of  separation  had  been  entered 
into  between  us.  My  father  advised  the  assignment 
in  thi?  form  to  mother  for  the  purpose  of  not  having 
it  in  my  hands  in  the  trouble  with  my  wife.  It  was 
done  to  avoid  diflBculty  in  transferring  real  estate.  I 
talked  with  my  mother  about  her  taking  the  title  to 
this  property  before  it  was  transferred.  When  I 
talked  about  transferring  the  property,  mother  said  to 
transfer  to  her;  she  would  keep  it;  and  I  could  have  it 
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in  the  future,  when  I  got  a  divorce.  Subsequently, 
my  wife  and  I  were  divorced,  and  this  property  was 
conveyed  to  David  Cree  for  other  property.  I  talked 
with  father  about  it.  Father  said  Mr.  Cree  could  use 
it,  and  he  would  trade  it  to  Mr.  Cree  for  his  house  and 
property, — for  lots  1  and  2,  block  2,  of  Ensign's  addi- 
tion. That  trade  took  place  before  I  went  to  Kansas, 
and  the  property  was  conveyed  to  David  Cree.  The 
title  to  the  property  conveyed  by  Mr.  Cree  for  the 
hotel  property  was  taken  in  the  name  of  my  mother, 
Ellen  Hemstreet."  His  claim,  from  this  evidence,  is 
that  a  resulting  trust  is  established  in  the  lots,  which 
he  is  entitled  to  establish  and  enforce. 

Now,  while  there  is  no  direct  evidence  disputing  the 
plaintiff's  testimony,  yet  we  are  by  no  means  satisfied 
that  he  has  given  us  the  correct  version  of  the  trans- 
action. But,  if  it  be  conceded  that  he  has,  we  are  not 
prepared  to  hold  that  he  is  entitled  to  judgment 
against  either  Mrs.  Wheel6r  or  Mrs.  Hemstreet.  The 
assignment  of  the  judgment  and  decree  was  absolute 
on  its  face,  and  imported  a  consideration;  and  plain- 
tiff cannot  recover  unless  he  be  permitted  to  show  by 
parol  that  this  assignment  was  without  consideration, 
or  was  in  trust  for  his  use  and  benefit.  To  show  that 
he  furnished  the  consideration  for  the  Cree  lots, 
he  must  establish  an  express  trust  in  the  property 
exchanged  for  them.  This  he  is  not  permitted  to  do. 
Hain  v.  Robinson,  72  Iowa,  735  (32  N.  W.  Rep.  417); 
McClain  v.  McClain,  57  Iowa,  167  (10  N.  W.  Rep.  883); 
McGinness  v.  Barton,  71  Iowa,  644  (33  N.  W.  Rep.  152); 
Kellum  V.  Smith,  33  Pa.  St.  158;  Dunn  v.  Zwilling,  94 
Iowa,  233  (62  N.  W.  Rep.  746);  Acker  v.  Priest,  92  Iowa, 
610  (61  N.  W.  Rep.  235);  Thorp  v.  Bradley,  75  Iowa,  50 
(89  N.  W.  Rep.  177).  It  may  be  that,  if  the  evidence 
related  solely  to  the  judgment,  and  if  the  trust  to  be 
established  had  no  connection  with  real  estate,  the 
evidence    would    be    admissible    under    the   rule 
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announced  in  Patterson  v.  Mills^  69  Iowa,  755  (28  N. 
W.  Rep.  63).  But  to  establish  a  trust  in  the  Cree  lots 
it  is  necessary  for  the  plaintiff  to  show  that  his 
mother  took  the  Blakesly  property  also  in  trust.  To 
do  this  he  must  prove  that  when  she  took  the  assign- 
ment of  the  decree  she  agreed  to  purchase  the  prop- 
erty at  sheriff's  sale,  take  a  deed  to  the  same,  and  hold 
it  for  the  use  and  benefit  of  the  plaintiff.  This  would 
be  a  clear  violation  of  section  3105  of  McClain's  Code, 
which  requires  all  declarations  or  creations  of  trust  in 
relation  to  real  estate,  to  be  executed  in  the  same 
manner  as  deeds  of  conveyance.  It  was  not  the  mere 
chose  in  action  plaintiff  held  against  Blakely  that 
was  assigned  to  Mrs.  Hemstreet,  for  it  was  in  contem- 
plation by  both  parties  that  she  should  take  title  to 
the  real  estate  covered  by  the  mortgage,  and  hold  it 
for  the  benefit  of  the  plaintiff.  Again,  the  assignment, 
as  we  have  said,  is  in  writing,  and,  on  its  face,  is  abso- 
solute.  To  permit  the  plaintiff,  as  against  Mrs.  Hem- 
street, to  prove  the  claims  he  now  makes,  would 
allow  him  to  change,  vary,  and  modify  this  written 
instrument  by  parol.  This  cannot  be  done  without 
overturning  one  of  the  most  elementary  principles  of 
evidence.  The  decree  of  the  district  court  is  right, 
and  it  is  affirmed. 
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Joseph  Vbnatob  v.  Nbls  Swenson  and  Sarah  Swen-   J^  ggl 
BON,  Appellants.  [wTlS 

Speciflo  Perfonnanoe:  oonditional  land  sale.  A  contract  for  the 
exchange  of  lands,  entered  into  by  one  of  the  parties  thereto,  upon 
condition  that  his  wife  should  consent  and  join  with  him  in  the 
conveyance  to  be  made  under  the  contract,  is  conditional,  and 
cannot  be  specifically  enforced,  against  husband  or  wife,  unless 
the  wife  consents  so  to  do. 

Appeal  from   Wapello  District    Court. — Hon.  F.   W. 
EiOHBLBERGER,  Judge. 

Friday,  Dbobmbbr  11, 1896. 

Action  for  a  specific  performance  of  a  contract  to 
convey  real  estate.  Decree  for  plaintiff,  and  the 
defendants  appealed. — Reversed. 

W.  8.  Goen  and  W.  W.  Cory  for  appellants. 

Steck  dk  Smith  and  W.  H.  C.  Jaques  for  appellee. 

Granger,  J. — The  petition  shows  that  the  plain- 
tiff and  the  defendant,  Nelson  Swenson,  entered  into 
an  agreement  for  the  exchange  of  lands,  the  plaintiff 
to  pay  a  difference  of  three  hundred  and  fifty  dollars; 
that  Nelson  and  Sarah  Swenson  are  husband  and  wife; 
that  deeds  of  conveyance  of  the  respective  lands  were 
to  be  made  and  delivered  about  February  1, 1893;  that 
the  plaintiff  has  complied,  or  was  ready  to,  in  all 
respects,  comply  with  the  terms  of  the  agreement  on 
his  part,  and  that  the  defendants  have  neglected  and 
refused  so  to  do  on  their  part,  and  a  specific  perform- 
ance is  asked,  and  there  is  a  prayer  for  general  relief. 
The  defendants  answered  jointly,  denying  the  making 
oi  such  a  contract,  but  admitting  that  a  proposition 
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for  such  an  exchange  was  made  by  plaintiff,  and 
accepted  by  defendant  Nelson  Swenson,  on  condition 
that  his  wife  should  consent  thereto,  and  sign  the 
deed.  It  is  made  to  appear  from  the  answer  that 
Sarah  Swenson  would  not  consent  to  the  sale,  and 
would  not  sign  a  deed  in  pursuance  of  it,  and  that 
the  land  in  question  constituted  the  homestead  of  the 
defendants.  The  answer  charges  fraud  on  the  part  of 
plaintiff  in  representing  the  value  of  the  real  estate 
he  proposed  to  exchange,  and  that  he  clandestinely 
and  fraudulently  entered  upon  the  land  in  question, 
and  matter  is  presented  by  way  of  counter-claim.  A 
reply  puts  in  issue  the  averments  of  the  answer  as  to 
a  liability  on  the  counter-claim.  The  district  court 
entered  a  decree  for  performance  by  both  defendants, 
and  providing  that,  in  case  of  a  failure  to  execute 
a  conveyance,  the  decree  should  have  that  effect. 
There  is  no  claim  that  Mrs.  Swenson  was  a  party 
to  the  contract  of  sale.  We  do  not  think  it  import- 
ant to  consider  the  question  of  homestead  right 
or  fraudulent  representations  as  to  value.  This  case, 
in  most  of  the  essential  facts,  is  like  that  of  Zundelowitz 
V.  Webster,  96  Iowa,  587  (65  N.  W.  Rep.  835).  We 
think  that  appellees  do  not  seriously  contend  that  a 
decree  of  performance  should  be  against  Mrs.  Swen- 
son. She  is  so  plainly  within  the  rule  of  this  court, 
where  such  relief  is  denied,  that  we  need  not  do  more 
than  cite,  in  addition  to  the  above  case.  Leach  v.  For- 
ney, 21  Iowa,  271;  Presser  v.  Hildenbrand,  23  Iowa,  483; 
Zebley  v.  Sears,  38  Iowa,  507;  and  Mining  Co.  v. 
McAdam,  38  Iowa,  663.    More  than  this,  we  think 


Digitized  by 


Google 


Dec  1896]  Ybkatob  t.  Swbkbov.  897 

from  plaintiff's  evidence,  that  he  asked  Swenson 
about  his  wife,  and  Swenson  said:  "What  I  agree  to 
do,  she  does."  A  witness  for  plaintiff  said:  "Heard 
Swenson  say  to  Joe,  that  his  wife  would  not  sign  the 
deed  for  less  than  three  hundred  and  fifty  dollars. 
Swenson  said:  'What  I  do  is  all  right  with  my  wife/ '' 
This  evidence  shows  that  the  parties  understood  that 
the  wife  was  to  sign  the  deed.  On  the  other  side, 
there  is  much  evidence  to  the  effect,  that  the  accept- 
ance of  the  proposition  for  an  exchange  of  lands  was 
made  on  condition  that  Swenson's  wife  was  satisfied, 
and  would  unite  in  the  deed.  It  is  a  fact,  that  the 
twenty  dollars  were  paid  to  Swenson  on  the 
contract,  but  there  is  also  evidence  tending  to 
show  that  Swenson  took  it  conditionally.  One 
Spoosler,  a  witness  for  defendants,  after  stating 
other  facts,  said:  "Mr.  Venator  throwed  a  gold  piece 
— ^ten  or  twenty  dollars — on  the  counter,  asked  Mr. 
Swenson  to  take  it,  and  that  would  bind  the  deal.  It 
laid  there  quite  a  bit,  probably  ten  minutes.  Then  Mr. 
Venator  went  over  to  the  counter  and  took  the  gold 
piece,  and  put  it  into  Swenson's  hand, and  says,  'Take 
that.'  Mr.  Swenson  says,  *No,  I  can't  take  it  as  a  for- 
feit, because  I  can't  make  the  deed  without  my  wife's 
consent.'"  The  testimony  of  the  plaintiff  and  his  son 
is  to  the  effect  that  Swenson  did  not  want  to  take  the 
money,  or  trade,  until  he  saw  his  wife,  and  that  he 
offered  the  money  back,  and  plaintiff  would  not  take 
it,  but  agreed  to  go  to  Swenson's  home  and  talk  the 
matter  over  with  his  wife.  It  is  true,  there  is  consid- 
erable testimony  tending  to  show  an  absolute  agree- 
ment, but  the  most  favorable  construction  to  be  placed 
on  all  the  evidence  is  that  plaintiff  and  Swenson 
believed,  from  the  talk,  that  the  trade  would  be  com- 
pleted, because  they  agreed  as  to  the  terms,  and  they 
believed  that  Mrs.  Swenson  would  sign  the  deed.  Because 
ol  tills  belief,  many  statements  were,  likely,  made  as  if 
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the  trade  was  complete.  Such  statements  are  not 
unusual  under  such  circumstances.  It  seems  to  us  that 
this  case  is  like  hundreds  of  others*  where  men  meet 
and  fix  the  terms  of  sale  of  land,  and  fix  a  time  of 
performance,  tacitly,  if  not  otherwise,  understanding 
that  the  wives  will  concur,  and  with  no  expectation 
of  the  transaction  being  completed  without  such  con- 
currence. Such  experience  is  a  matter  of  common 
knowledge  among  men  of  affairs,  so  that  it  may  be 
considered  in  reaching  conclusions  from  particular 
facts  in  evidence.  We  should  hesitate  before  grant- 
ing a  decree  for  specific  performance  from  plaintiff's 
own  evidence,  because  it  appears  therefrom  that  the 
matter  of  the  wife's  signing  the  deed  was  considered; 
and  we  do  not  conclude  from  Swenson's  statement, 
that  his  wife  would  do  as  he  did,  that  he  designed  to 
be  bound  that  she  would  do  so,  but  only  that,  from 
past  experience,  he  had  no  doubt  she  would  in  this 
case.  There  is  not  a  word  in  the  evidence  to  show  an 
intention  on  his  part  to  trade  unless  she  concurred, 
nor  do  we  think  that  the  plaintiff  thought,  or  had 
reason  to  think,  Swenson  so  intended.  The  defend- 
ant's have  not  appealed,  and  no  question  arises  on  the 
counter-claim.  Our  conclusion  is  that  the  judgment 
should  be  reversed,  and  that  plaintiff's  petition  should 
be  dismissed. — Rbvbesbd. 
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Edwabd  H.  Pbiob  v.  John   Sohmhtsbb   and   Mabt 
SoHMEisRB,  Appellants. 

GmitraelBt  substantial  psbformancb:  Consiruolion,  A  contract 
for  a  monumeat,  after  giinng  the  exact  dimensions  of  various 
parts,  provided  for  a  **cap,  the  same  as  cap  on  the  T  monument," 
wh'ch  was  of  larger  dimensions  than  the  one  called  for  by  such 
contract  Eeld,  that  the  contract  did  not  oall  for  a  cap  of  the  pre- 
cise dimensions  of  that  on  the  T  monument,  but  one  substantially 
the  same  as  that,  in  material,  design,  style,  and  workmanship,  and 
dimensions  suited  to  the  smaller  monument  ordered. 

Ajppealfrom  Clayton  District  Court.— Boisi.  h.  E.  Fel- 
lows, Judge. 

Fbidat,  Dbobmbbb  11,  1896, 

AonoN  to  recover  upon  a  contract,  whereby 
plaintiff  agreed  to  furnish  and  place  a  monument,  as 
specified,  for  the  defendants,  in  the  cemetery  at  Coun- 
cil Hill,  Iowa,  for  three  hundred  dollars.  Defendant's 
admit  the  contract,  and  that  a  monument  was  fur- 
nished and  placed,  but  deny  that  it  is  such  as  is  called 
for  by  the  contract.  Verdict  and  judgment  were  ren- 
dered in  favor  of  the  plaintiff.  Defendants  appeal. — 
Aj^rmed. 

James  E.  Corlett  and  James  0.  Crosby  for  appel* 
lants. 

D.  D.  Murphy  for  appellee. 
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the  same  as  the  cap  on  the  Tapper  monument.  This 
monument  to  be  made  of  the  same  kind  of  granite  as 
Chas.  Snell's  monument."  The  only  fault  found  by 
the  defendants,  in  their  answer,  with  the  monument 
furnished  and  placed  is  "that  the  cap  placed  upon  said 
monument  is  much  smaller  in  dimensions  and  size, 
of  less  value,  and  of  inferior  workmanship  and  finish 
to  the  one  on  Tapper's  monument."  The  evidence 
shows  without  conflict  that  Tapper's  monument  is  of 
larger  dimensions  than  the  one  called  for  in  this  con- 
tract, and  that  the  cap  furnished  by  plaintiff  is  the 
same  in  material,  workmanship,  and  design,  as  the 
cap  on  Tapper's  monument,  but  is  somewhat  smaller 
in  dimensions,  and  the  molding  is  not  cut  so  deep. 
The  court,  after  stating  the  issues,  instructed  as  fol- 
lows: "To  entitle  the  plaintiff  to  recover,  it  is  not 
necessary  that  the  cap  on  the  monument  in  question 
should  be  of  the  exact  proportions  or  size  as  that  upon 
the  Tapper  monument.  It  is  suflScient  if  it  be  shown 
to  be  substantially  the  same  in  style  and  finish,  and  of 
such  proportions  as  to  present  the  same  general 
appearance,  as  that  upon  the  Tapper  monument,  and 
so  be  of  such  proportions  as  to  properly  correspond 
with  the  monument  on  which  it  was  placed.  If  from 
the  evidence  you  find  plaintiff  has  thus  substantially 
complied  with  the  contract,  you  will  find  for  plaintiff 
for  three  hundred  dollars.  If  you  do  not  so  find,  you 
will  find  for  the  defendant."  It  was  the  province  of 
the  court  to  construe  the  contract,  and  to  tell  the  jury 
just  what  must  be  shown  to  constitute  a  performance 
of  it. 

II.  This  action  is  upon  the  contract,  and  to 
recover  thereon  the  plaintiff  must  show  that  he  has 
performed  the  contract  in  the  particular  in  issue, 
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an  acceptance  or  stipulation  is  pleaded,  and,  therefore, 
many  of  the  authorities  cited  are  not  applicable.    In 
construing  the  contract,  we  must  seek  for  the  inten- 
tion of  the  parties.    It  was  clearly  their  intention 
that  the  monument  should  be  in  proper  proportions 
in  all  its  parts,  and  symmetrical  as  a  whole.    It  will 
be  observed  that,  while  the  contract    specifies  the 
dimensions  of  the  two  bases,  it  does  not  specify,  in 
feet  or  inches,  the  dimension  of  the  cap.    The  evi- 
dence shows,  what  is  manifestly  true,  that,  to  have  a 
symmetrical  monument,  the  several  parts  must  be  in 
proper  proportions.    It  also  shows  that  the  Tapper 
monument  was  somewhat  larger  than  the  dimensions 
called  for  in  this,  that  the  cap  thereon  was  in  proper 
proportion,  and  somewhat  larger  than  this  cap.    Evi- 
dence was  introduced  showing   the  rule  or   usage 
among  monument  builders  as  to  the  proportions  that 
the  several  parts  should  bear  to  each  other.  Appellant 
contends  that  this  evidence  is  inapplicable;  that  it 
seeks  to  change  the  contract;  and  quotes  from  Chicago 
V.  Tilley,  103  U.  S.  155,  as  follows:    "Proof  of  usage 
can  be  received  only  to  shown  the  intention  or  under- 
standing of  the  parties  in  the  absence  of  a  special 
agreement,  or  to  explain  the  terms  of  a  written  con- 
tract.    In    all  cases   where   evidence   of   usage   is 
received,  the  rule  must  be  taken  with  this  qualifica- 
tion: that  the  evidence  is  not  repugnant  to  or  incon- 
sistent with  the  contract.'*    As  these  parties  contem- 
plated a  symmetrical  monument,  and  as  the  contract 
does  not  specify  the  dimensions  of  the  cap,  we  may 
resort  to  usage  in  arriving  at  their  intention  with 
respect  to  the    dimensions  of  the  cap.    In  Eastern 
Granite  Go.  v.  Heim,  89  Iowa,  698  (57  N.  W.  Rep.  437), 
the  contract  provided  that  the  inscription  on  the 
monument  should  be  in  German.    It  was  in  German 
words,  but  in  Latin  lettering,  and  this  court  said:  "It 
is  claimed  this  is  not  in  compliance  with  the  contract; 
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but  the  court  has,  we  think,  correctly  permitted  the 
plaintiff  to  prove  that  it  was  usual  to  use  the  Latin 
lettering  in  German  inscriptions  on  granite  monu- 
ments." It  is  urged  that,  as  the  cap  was  to  be  the 
same  as  the  cap  on  the  Tapper  monument,  the  parties 
must  have  intended  that  it  should  be  so  in  dimensions 
as  well  as  in  all  other  respects,  regardless  of  whether 
or  not  it  would  be  in  proper  proportions  vpith  the 
monument  to  be  furnished.  The  defendants  are 
entitled  to  just  what  their  contract  calls  for,  but  we 
think  it  was  not  understood  as  calling  for  a  cap  of  the 
precise  dimensions  of  that  on  the  Tapper  monument, 
but  one  the  same  as  that  in  material,  design,  style,  and 
workmanship,  and  of  dimensions  suited  to  the  monu- 
ment which  it  was  to  crown.  If  A  contracted  for  a 
hat  for  his  own  wear,  to  be  the  same  as  B's  hat,  and 
B^s  hat  was  too  large  or  small  for  A,  it  would  hardly 
be  contended  that  the  contract  was  not  performed  by 
furnishing  a  hat  like  B's  of  the  size  to  fit  A.  If  plain- 
tiff had  furnished  a  cap  of  the  dimensions  of  the  cap 
on  the  Tapper  monument,  and  it  was  out  of  propor- 
tion to  the  monument  for  which  it  was  furnished,  he 
'  would  not  be  heard  to  say  that  it  was  the  same  as 
Tapper's  and  to  compel  the  defendants  to  take  the 
monument  crowned  with  a  disproportioned  and  con- 
sequently unsightly  cap. 

Defendants  complain  of  the  use  of  the  word  "sub- 
stantially,'* in  the  instruction  quoted  above.  The 
same  complaint  was  made  in  Loftus  v.  Rilet/f  88  Iowa, 
505  (50  N.  W.  Rep.  18),  and  this  court  said:  "We 
think  it  was  rightly  used.    It  did  not  justify  any 
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first-class  trees,  and  this  court  said:  ^'Substantial 
performance  of  its  contract  was  what  the  plaintiff  was 
bound  to  prove;  not  a  technical,  exact,  and  perfect 
performance,  but  such  a  performance  as  the  parties 
contemplated  at  the  time  they  made  the  contract." 
We  think  there  was  no  error  in  admitting  the  evi- 
dence complained  of,  nor  in  giving  the  instruction 
quoted  above,  and  that  the  verdict  has  ample  support 
in  the  evidence.  The  judgment  of  the  district  court 
is  therefore  avvibmsd. 


Qeobob  Engieb  &  CoMPAmr,  Appellees,  v.  Chables  Lof- 
LAND,  Trustee,  Appellee,  A.  W.  Swalm  and  Thb 
Ebatzbb  Cabbiagb  CoMPAmr,  Appellees,  S.  B. 
JoNBS  AKD  The  Oskaloosa  National  Bane,  Inter- 
veners, Appellants,  Joseph  A.  Jones,  Defendant, 
Appellant. 

Scrrlees  bj  Child:    presumptions  as  to  compensation.    Before  a 

son  can  recover  for  servioes  rendered  to  his  father,  while  a  mem- 

1   ber  of  his  father's  family,  he  must  rebut  the  legal  presumption 

that  such  services  were  rendered  gratuitously,  by  satisfactory 

evidence. 

Saks:  Evidence.  On  the  issue  of  a  father's  liability  for  wages  for 
services  rendered  by  a  son  wliile  a  member  of  the  family,  the  pre- 
sumption that  such  services  were  rendered  gratuitously,  and  the 
father's  denial  of  any  agreement  to  pay  wages,  are  not  overcome 
1  *  by  the  son's  testimony  and  a  book,  kept  by  him  without  his  fath- 
er's knowledge,  which  shows  that  accounts  had  been  altered,  that 
the  entries  were  not  made  at  the  time  they  purported  to  be,  and 
that  the  memoranda  of  alleged  settlements  were  made  at  one 
time. 

I^sereet  who  mat  benefit  bt:    Pleading,    a  creditor  who  has  not 
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Appeal  from  Mahaska  District  Court. — ^Hon.  D.  Byan, 

Judge. 

Feidat,  Dboembbr  11, 1896. 

Joseph  Jones,  the  father  of  the  appellant,  Joseph 
A.  Jones,  on  November  4,  1893,  executed  to  appellee, 
Lofland,  trustee,  a  chattel  mortgage  on  his  personalty 
to  secure  an  indebtedness  to  appellant,  the  Oskaloosa 
National  Bank,  also  a  claimed  indebtedness  of  two 
thousand  five  hundred  dollars  on  a  note  to  his  son, 
Joseph  A.  Jones.  At  the  time  of  the  execution  of  this 
mortgage,  Joseph  Jones  was  insolvent.  On  the  day 
on  which  said  mortgage  was  executed,  plaintiffs  com- 
menced an  action  in  the  district  court  of  Mahaska 
county,  Iowa,  against  Joseph  Jones,  on  certain  prom- 
issory notes,  aggregating  about  seven  hundred  dollars, 
the  action  being  aided  by  attachment,  and  the  Oska- 
loosa National  Bank  and  Lofland  being  attached  as 
garnishees.  Thereafter,  and  in  the  order  named,  A. 
W.  Swalm  and  the  Kratzer  Carriage  Company  com- 
menced suits  in  the  same  court  against  Joseph  Jones, 
aided  by  attachment,  and  garnished  the  same  parties. 
Judgment  was  entered  against  Joseph  Jones  in  each 
of  said  cases.  November  20,  1893,  the  defendant,  Lof- 
land, trustee,  foreclosed  his  chattel  mortgage  by 
notice  and  sale,  realizing  therefrom  about  two  thou- 
sand eight  hundred  dollars.  Plaintiffs,  in  their  peti- 
tion, alleged  the  insolvency  of  Joseph  Jones  and 
Joseph  A.  Jones.  They  charged  that  the  note  for 
two  thousand  five  hundred  dollars,  given  by  Joseph 
Jones  to  Joseph  A.  Jones,  was  fraudulent  as  to  the 
creditors  of  said  Joseph  Jones,  and  asked  that  the  trus- 
tee be  restrained  from  paying  any  portion  of  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property  to  Joseph  A. 
Jones,  and  that  he  be  directed  to  apply  that  portion 
which  would  have  gone  to  Joseph  A.  Jones,  on  the 
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claims  of  the  plaintiffs.  They  also  asked  and  secured  a 
temporary  injunction  restraining  the  payment  of  any 
money  to  Joseph  A.  Jones.  Thereafter  A.  W.  Swalm 
and  the  Kratzer  Carriage  Company  intervened  in  said 
suit,  and  claimed  the  same  relief.  Appellant,  the  Oska- 
loosa  National  Bank,  intervened  in  said  cause,  and 
alleged  that  Joseph  Jones  was  indebted  to  it  in  the  sum 
of  two  thousand  one  hundred  and  fifty  dollars,  and  inter- 
est on  two  notes,  and  the  further  sum  of  three  thousand 
dollars,  as  guarantor  of  certain  notes  which  he  had  sold 
to  said  bank;  that  he  had  executed  to  Lofland,  trustee,  a 
chattel  mortgage  to  secure  the  two  notes  first  mentioned, 
and  also  to  secure  the  bank  to  the  extent  of  two  thousand 
dollars  from  damage  or  loss  by  reason  of  the  non-pay- 
ment of  the  guarantied  notes;  that  the  property  had 
been  sold,  and  the  proceeds  were  held  by  the  trustee 
for  distribution.  It  prayed  that  all  the  proceeds 
might  be  paid  to  it.  Appellant  S.  B.  Jones  inter- 
vened, alleging  that  Joseph  Jones  executed  a  note  to 
the  Oskaloosa  National  Bank  (being  one  of  the  two 
notes  on  which  the  bank  claims);  that  she  signed  said 
note  as  surety  for*  said  Joseph  Jones,  and  that  one 
thousand  seven  hundred  dollars,  with  interest,  was 
due  thereon;  that  Joseph  Jones  executed  the  mort- 
gage heretofore  mentioned,  to  Lofland,  trustee,  to 
secure  the  payment  of  said  note;  that  it  had  been 
foreclosed,  and  the  proceeds  were  in  the  hands  of  said 
trustee;  that  said  proceeds  were  insuflBcient  to  satisfy 
the  sums. secured  by  said  mortgage;  that  the  mort- 
gage from  Joseph  Jones  to  Joseph  A.  Jones  was 
fraudulent.   Joseph  A.  Jones  answered  plaintiff's  peti- 
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that  he  held  a  mortgage  for  two  thousand  five  hun- 
dred dollars,  that  he  secured  the  appointment  of  the 
trustee,  and  denied  all  other  allegations  of  said  peti- 
tion. He  asks  that  the  entire  amount  in  the  hands  of 
the  trustee  be  turned  over  to  him  in  payment  of  his  mort- 
gage. From  the  answers  of  the  garnishees  it  appears 
that  Trustee  Lofland  sold  the  mortagaged  property, 
and  that,  after  paying  expenses,  there  remained  in  his 
hands  about  two  thousand  eight  hundred  and  thirty- 
two  dollars,  to  be  paid  to  whoever  is  entitled  thereto. 
The  attachment  proceedings  were  all  consolidated 
with  the  main  case,  and  tried  as  one  action.  The  dis- 
trict court  found  that  the  note  given  by  Joseph  Jones 
to  Joseph  A.  Jones,  and  secured  by  the  chattel  mort- 
gage, was  fraudulent  and  void  as  against  plaintiff  and 
the  interveners  Swalm,  the  Kratzer  Carriage  Company, 
and  S.  B.  Jones;  that  Joseph  Jones  was  not  indebted 
to  Joseph  A.  Jones  when  said  note  was  given;  that 
Joseph  A.  Jones,  at  the  time  of  the  alleged  debt,  was 
living  with  his  father  as  a  member  of  his  father's 
family,  and  was  supported  and  maintained  by  his 
father;  and  that  no  agreement  existed  between  them 
that  the  father  should  pay  for  the  son's  services.  The 
court  also  finds:  That  the  attaching  creditors  and  S. 
B.  Jones  are  entitled  to  that  portion  of  the  funds  in 
the  hands  of  the  trustee  arising  from  the  sale  of  the 
mortgaged  property,  which  would  have  gone  to  Joseph 
A.  Jones  had  the  mortgage  not  been  fradulent  as  to 
him,  to  be  paid  to  them  in  the  following  order: 
Firstj  to  plaintiffs;  second,  to  Swalm;  thirdy  to  the 
Katzer  Carriage  Company;  and,/owr<A,  to  S.  B.  Jones. 
That  the  bank  is  entitled  to  that  portion  of  the  fund 
in  the  hands  of  the  trustee  that,  under  the  terms  of 
said  mortgage,  it  would  have  been  entitled  to  as 
against  Joseph  A.  Jones  had  the  mortgage  been  valid 
as  to  him.  Further  orders  were  made  as  to  the  basis 
of  prorating  the  funds  of  the  trustee,  not  now  necessary 
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to  be  more  fully  noticed.  From  this  decree,  Joseph 
A.  Jones,  S.  B.  Jones,  and  the  Oskaloosa  National 
Bank  appeal— 4l??^«wed. 

J.  B.  Bolton  for  appellant  Joseph  A.  Jones. 

Geo.  W.  Seevers  for  appellants  Oskaloosa  National 
Bank  and  S.  B.  Jones. 

5.  C.  Morgan  for  appellees. 

KiNNB,  J. — ^I.  As  to  the  appeal  of  Joseph  A.  Jones: 
The  court  below  found  that  Joseph  Jones  was  not 
indebted  to  his  son,  Joseph  A.  Jones,  at  the  time  the 
note  was  executed  by  the  father  to  the  son,  and  that 
said  note  was  fraudulent  and  void  as  against  creditors 
heretofore  mentioned.  The  appellants  insist  that  this 
finding  is  not  in  accordance  with  the  evidence.  The 
senior  Jones  had  for  a  great  many  years,  and  up  to 
the  time  of  his  failure  in  1893,  been  engaged  in  the 
business  of  manufacturing  carriages  in  Oskaloosa, 
Iowa.  Joseph  A.  Jones  entered  his  father's  service  in 
said  business  when  about  sixteen  years  of  age,  and 
continued  to  work  in  the  business  until  shortly  before 
his  father's  failure.  During  all  of  these  years,  until 
1891,  Joseph  A.  Jones  was  a  member  of  the  family  of 
his  father,  lodging  and  boarding  with  the  family,  and 
being  clothed  by  his  father.  It  appears  that  the 
father,  from  time  to  time,  gave  the  son  money, 
and  paid  his  bills,  of  which  no  account  was  kept. 
When  the  son  was  sixteen  years  of  age,  he  began 
working  in  the  father's  factory  at  the  agreed 
price  of  seventy-five  cents  per  day.  That  agree- 
ment, however,  is  not  relied  upon  by  the  par- 
1  ties  in  this  controversy.  The  son  claims 
that,  when  he  was  twenty  years  of  age,  the 
father  agreed  to  pay  him  thereafter  one  dollar  per  day 
and  board.    This  arrangement,  it  is  claimed,  was  made 
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January  1,  1878.  The  son  also  claims  that  on  October 
11, 1883,  he  had  a  settlement  with  his  father,  at  which 
time  there  was  found  due  the  son,  after  allowing  all 
proper  credits,  the  sum  of  nine  hundred  dollars.  He 
also  claims  that  this  balance  due  him  was  to  be  paid 
by  transferring  to  him  a  one-third  interest  in  the  busi- 
ness after  his  father  got  out  of  debt.  Another  settle- 
ment is  claimed  to  have  been  had  on  January  1, 1886, 
when  the  father  executed  a  note  to  the  son  for  one 
thousand  one  hundred  and  fifty-nine  dollars  and  eighty- 
five  cents,  the  balance  then  claimed  by  the  son.  A 
new  agreement  is  claimed  to  have  been  entered  into 
at  that  time  as  to  the  wages  to  be  paid  the  son,  and  a 
further  arrangement  on  January  1,  1887,  which  con- 
tinued until  August,  1892,  when  a  settlement  was  had, 
and  a  note  for  two  thousand  five  hundred  dollars  exe- 
cuted by  the  father  to  the  son,  which  is  the  note  in 
controversy  in  this  action.  The  father  denies  all  of 
these  agreements  and  settlements  testified  to  by  the 
son,  except  he  admits  the  execution  of  the  two  notes 
mentioned.  Up  to  January  1,  1891,  Joseph  A.  Jones 
kept  his  father's  books,  which  showed  the  details  of 
the  business,  including  the  employes'  accounts  and  the 
amounts  paid  each  of  them  as  wages.  During  all  of 
these  years,  from  January,  1878,  up  to  January,  1891, 
no  account  appears  in  the  father's  books  with  the  son, 
excepting  a  few  items  in  the  year  1880,  aggregating 
about  five  dollars.  After  January  1,  1891,  the  father 
kept  the  books,  and  opened  an  account  with  the  son, 
to  whom  he  was  then  paying  wages;  and,  as  appears, 
from  that  time,  until  he  ceased  working  for  his  father, 
he  received  in  money  more  than  his  wages  amounted 
to.  The  only  account  kept  of  the  work  claimed  to 
have  been  done  by  Joseph  A.  Jones  for  his  father  prior 
to  1891,  or  of  the  money  paid  him,  was  entered  in  a 
small  pass  book  by  Joseph  A.  Jones  himself;  and  we 
think  it  appears  that  it  was  never  examined  by  the 
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father,  and  for  a  long  time  he  had  no  knowledge  that 
such  a  book  was  being  kept  by  the  son. 

The  rule  was  laid  down  in  Scully  v.  Scully^s  ExW^ 
28  Iowa,  548,  that  "when  it  is  shown  that  the  person 
rendering  the  service  is  a  member  of  the  family  of  the 
person  served,  and  receiving  support  therein,  a  pre- 
sumption of  law  arises  that  such  services  were  gratui- 
tous; and  in  such  a  case,  before  the  person  rendering 
the  service  can  recover,  the  express  promise  of  the 
party  served  must  be  shown,  or  such  facts  and  circum- 
stances as  will  authorize  the  jury  to  find  that  the  ser- 
vices were  rendered  in  the  expectation  by  one  of 
receiving,  and  by  the  other  of  rendering,  compensa- 
tion therefor."    See,  also,  Saar  v.  Fuller,  71  Iowa,  425 
(32  N.  W.  Rep.  405);  Manufacturing  Co.  v.  Mastin,  75 
Iowa,  112  (39  N.  W.  Rep.  219);  Chadwick  v.  Devore,  69 
Iowa,  640  (29  N.  W.  Rep.  757);  Magarrell  v.Magarrell, 
74  Iowa,  380  (37  N.  W.  Rep.  961).    The  appellant, 
Joseph  A.  Jones,  having  rendered  the  services,  for 
which  it  is  claimed  the  note  in  controversy  was  given* 
while  a  member  of  the  family  of  his  father,  the  bur- 
den is  on  the  son  to  overcome  the  presumption  which 
the  law  raises,  that  such  services  were  rendered  gra- 
tuitously.   The  claim  of  appellant  is  that  the  services 
were  rendered  under  an  express  agreement  to  pay 
therefor,  and  he  so  testifies.    In  support  of  this  claim, 
he  introduced  a  pass  book  which  he  kept,  and  which 
contains  entries  purporting  to  show  the  number  of  days 
he  worked  for  his  father,  and  the  amount  of  money 
paid  him  by  his  father.    All  the  entries  in  it,  except 
those  touching  claimed  settlements,  are  in  pencil,  and 
have  the  general  appearance  of  being  made  at  one  time. 
Many  of  them  show  clearly  that  the  figures  have  been 
changed,  and  others  substituted.    The  entries  relating 
to  settlements,  though  referring  to  settlements  claimed 
to  have  been  made  with  an  interval  of  years  interven- 
ing, appear  to  have  beeij  made  with  the  same  ink  a44 
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pen,  and  at  the  same  time.  These  alleged  settle- 
ments the  father  expressly  denies,  and  says  he  never 
saw  the  entries.  Some  evidence  was  introduced  on 
both  sides  as  to  statements  made  by  the  father  to  vari- 
ous parties,  touching  an  indebtedness  to  the  son. 
These  statements  are  conflicting.  The  father  explains 
giving  the  one  thousand  one  hundred  and  fifty-nine 
dollar  note,  saying  he  did  it  to  save  having  a  fuss  in 
the  family.  As  to  the  note  now  in  controversy,  he 
said:  "Well,  I  couldn't  settle  with  him  without 
having  some  kind  of  a  statement  of  the  account,  and 
told  him  to  that  effect;  and  he  went  to  work  and 
made  the  statement  out  at  once,  in  two  or  three  days 
getting  it  out.  He  finally  brought  it  to  the  shop  one 
afternoon,  when  I  was  very  busy,  working  for  some 
men  at  the  time;  and  he  had  a  roll  of  papers  where 
he  had  made  that  out,  and  he  said  it  was  in  there,  and 
it  was  all  figured  out,  and  said  there  was  a  balance  of 
two  thousand  five  hundred  dollars.  He  left  the  state- 
ment on  my  oflBce  desk  in  there,  and  I  was  to  look 
through  that  when  I  had  the  leisure,  and,  if  there  was 
anything  wrong  about  it,  we  would  rectify  it.  I  signed 
the  note,  and  the  men  waiting  on  me  at  the  time.  I 
went  away,  and  left  the  note  and  that  statement  with 
Joe.  Joe  took  that  statement  with  him,  and  put  it  in 
his  pocket,  and  that  is  the  last  I  ever  saw  of  that 
statement."  He  says  he  never  examined  the  state- 
ment; that  he  did  not  know  how  much  he  owed  the 
son  at  that  time.  All  the  testimony  of  the  father 
relative  to  this  last  note  may  be  entirely  consistent 
with  his  claim,  that  the  only  agreement  he  ever  made 
with  the  son,  was  to  work  for  seventy-five  cents  per 
day;  and  inasmuch  as  no  account  had  been  kept  in  the 
father's  books,  with  the  son,  and  the  father  had  from 
time  to  time  paid  the  son  money,  and  paid  his  store 
bills,  he  had  no  means  of  actually  knowing  the  condi- 
tion of  matters  between  them.    {lowever,  as  we  havg 
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already  said,  the  claim  of  the  son  is  not  based  in  any  man- 
ner on  the  original  arrangement  admitted  by  both  fathei 
and  son,  whereby  the  former  was  to  pay  the  son  sev- 
enty-five cents  per  day.    We  do  not  think  that  it  is 
shown  that  the  father  had  knowledge  of  the  contents 
of  this  book,  kept  by  the  son,  so  that  it  can  be  said  that 
he  in  any  manner  assented  to  the  correctness  of  the 
entries  therein  contained.    The  fact  that  the  son,  who 
was  the  bookkeeper,  did  not  keep  his  account  with  his 
father  in  the  father's  books,  the  manner  in  which  the 
account  has  been  changed,  the  indications  that  the 
entries  were  not  made  at  the  time  they  purport  to  be, 
and  the  fact  that  the  memoranda  of  the  alleged  settle-  ^ 
ments  appear  to  have  all  been  made  at  one  time,  with 
the  same  ink,  as  well  as  many  other  facts  which  might 
be  recited,  convince  us  that,  as  evidence,  the  book  is 
not  reliable.    Nor  is  the  explanation  which  the  son 
gives  as  to  why  he  did  not  keep  his  account  on  the 
father's  books,  satisfactory  or  reasonable.    It  will  not 
do  to  say  that  this  book,  kept  by  the  interested  party, 
and  under  the  circumstances  we  have  in  part  recited, 
and  showing  numerous  changes  and  alterations,  should 
be  deemed  suflBcient,  in  connection  with  the  testimony 
of  Joseph  A.  Jones,  to  overcome  that  of  his  father,  and 
of  the  presumption  which  the  law  raises  against  his 
right  to  recover  for  the  services  which  he  has  rendered. 
A  careful  examination  of  all  the  evidence  fully  war- 
rants the  conclusion  reached  by  the  district  court  as 
to  this  branch  of  the  case. 

II.  As  to  appellant,  the  Oskaloosa  National  Bank: 
The  appellant  claims  that  the  court  erred  in  its  order 
of  distribution  of  the  proceeds  of  the  mortgaged  prop- 
erty in  the  hands  of  the  trustee.  They  claim 
2  that  the  bank  should  first  have  its  claim  paid 
in  full,  regardless  of  the  attaching  creditors. 
The  funds  in  the  hands  of  the  trustee  are  insuflBcient 
to  pay  the  bank's  claim.    It  will  be  remembered  that 
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the  district  court  ordered  paid  to  the  interveners  and 
plaintiff  "that  portion  of  said  funds  which,  under  the 
terms  of  said  mortgage,  would  have  gone  to  the 
defendant,  Joseph  A.  Jones;"  and  that,  "for  the  pur- 
pose of  prorating  the  said  fund,  the  share  going  to 
plaintiff  and  interveners  shall  be  based  on  the  sum  of 
$2,500,  being  the  amount  of  the  alleged  claim  of 
A-  Jones,  the  defendant;  and  that  the  share  going  to 
the  Oskaloosa  National  bank  shall  be  based  on  the 
sum  of  $2,150,  plus  amount  of  notes  on  which  Joseph 
Jones  is  collaterally  liable  to  said  bank  as  guarantor, 
which  are  covered  by  said  mortgage,  and  which  are 
found  uncollectible  and  worthless."  Now,  the  bank 
did  not  attack  the  note  for  two  thousand  five  hundred 
dollars,  given  by  Joseph  Jones  to  Joseph  A.  Jones, 
and  secured  by  the  mortgage,  as  being  fraudulent. 
No  such  issue  was  made  by  it.  So  far,  then,  as  the 
bank  is  concerned,  its  right  to  the  lund  collected 
under  the  mortgage  is  to  be  measured  and  deter- 
mined as  if  the  note  and  mortgage  given  to  Joseph  A, 
Jones  were  valid  and  binding  obligations.  Not  hav- 
ing pleaded  fraud  as  to  the  note  and  mortgage,  the 
bank  is  in  no  situation  to  claim  the  benefit  of  a  decree, 
which,  as  between  other  parties  and  Joseph  A.  Jones, 
finds  said  note  and  mort-^age  fraudulent. 

III.  As  to  the  appeal  of  S.  B.  Jones:  S.  B.  Jones 
signed,  as  surety  for  Joseph  Jones,  one  of  the  notes 
which  he  gave  to  the  Oskaloosa  National  Bank,  and 
which  was  secured  by  the  mortgage  given  to  the 
bank,  and  to  Joseph  A.  Jones.  She  asks  that  the 
fund  in  the  trustee's  hands  be  all  applied  in  payment 
of  the  bank's  claim,  so  that  she  may  be  relieved  of 
liability.  She  claims  she  should  be  preferred  to  the 
claims  of  the  attaching  creditors.    The  trustee  was 
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She  had  not  acquired  any  lien  on  the  fund;  and  we 
discover  no  reason  for  disturbing  the  decree  as  to  her. 
In  view  of  the  disposition  made  of  the  case,  we  do  not 
pass  upon  the  motion  of  appellees.  The  decree  below 
is,  as  to  all  of  the  appellants,  affibmed. 


John  Harpham,  v.  W.  S.  Worthington  and  C.  U. 
Bbadfibld,  Sheriff,  Appellants. 

Bxeentlon  8ale:  canobllation:  Construction  of  statute,  A  Judg- 
ment creditor  who  has  caused  execution  to  be  issued,  and  has  bid 
upon  the  property  levied  upon,  a  larger  amount  than  the  judg* 

1  ment  and  costs,  and  permits  a  return  on  such  sale  to  be  made  by 
the  sheriff,  cannot,  by  a  mere  choice,  treat  the  sale  as  a  nullity  and 
itssue  a  second  execution,  and  have  other  property  seized  and  sold 
thereunder,  even,  though  it  does  not  appear  whether  the  costs 
were  paid  or  hot. 

Same:  Collateral  attfick  of  sale.  In  an  action  to  cancel  a  Judgment 
and  a  levy  on  and  sale  of  land,  it  appeared  that  such  judgment 
had  been  satisfied  by  a  previous  sale  of  land,  under  an  execution 
on  it,  and  the  second  sale  was  void.  It  was  asked  that  the  judg- 
ment be  renewed,  and  made  a  lien  on  the  land,  and  that  the 

2  sheriff  be  ordered  to  resell  the  land,  if  the  court  found  the  second 
sale  void.  Held,  that  defendant  was  not  entitled  to  the  relief 
asked,  even  if  the  allegation  of  the  answer  was  true,  without  pro- 
ceedings to  set  the  first  sale  aside. 

Appeal   from    Wright  District    Court. — Hon.    B.    P. 
BiBDSALL,  Judge. 

Friday,  December  11, 1896. 

Action  in  equity  to  cancel  a  certain  judgment 
against  plaintiff  in  favor  of  defendant  Worthington, 
and  a  levy  and  sale  of  certain  real  estate  under  an 
execution  issued  thereon,  and  to  quiet  the  title  to  said 
real  estate  in  the  plaintiff.  Decree  was  rendered  in 
lavorpf  the  plaintiff.  Defendants  appealed. — Aprmed^ 
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McOrath  dk  Bryan  for  appeUanta. 

Peterson  &  Humprey  for  appellee. 

GflvBN,  J. — I.  There  is  no  controversy  as  to  the 
facts  in  this  case,  and  those  necessary  to  be  consid- 
ered are  as  follows:  On  February,  7, 1877,  the  defend- 
ant, Worthington,  obtained  a  judgment  against  plain- 
tiff, Harpham,  for  two  hundred  and  sixty-one  dollars 
and  twenty-nine  cents,  with  interest  at  —  per  cent, 
per  annum,  and  for  twenty-three  dollars  and  sixty-six 
cents  attorney's  fees,  and  five  dollars  and  seventy-five 
cents  costs.  On  September  18,  1878,  Worthington 
caused  a  general  execution  to  issue  on  said  judgment, 
upon  which  return  was  made  as  follows:  "This  exe- 
cution came  into  my  hands  for  service  on  the  nine- 
teenth day  of  September,  1878,  at  eleven  o'clock  a.  m.; 
and  on  the  twenty-fourth  day  of  Septelnber,  1878,  I 
levied  upon  the  following  described  real  estate,  to-wit: 
The  N.  W.  i  of  N.  E.  i  of  Sec.  10,  Tp.  90,  range  No.  26 
west  of  the  5th  P.  M.,  Iowa;  and  on  the  twenty-fourth 
day  of  October,  1878, 1  sold  said  land  to  W.  S.  Worth- 
ington, for  three  thousand  one  hundred  and  fifty  dol- 
lars. N.  Malvin,  Sheriff."  It  does  not  appear  what 
further,  if  anything,  was  done  under  this  execution 
sale.  On  the  fifth  day  of  December,  1894,  the  defend- 
ant, Worthington,  caused  another  general  execution 
to  issue  on  said  judgment,  which  was  placed  in  the 
hands  of  the  defendant,  Bradfield,  sheriff,  for  service. 
The  sheriff's  returns  show  that  on  the  sixth  day  of 
December,  1894,  he  levied  said  execution  upon  forty 
acres  of  land,  and,  after  giving  the  notices  required, 
did,  on  the  eighth  day  of  January,  1895,  sell  the  same 
to  W.  S.  Worthington  for  seven  hundred  and  eighty- 
six  dollars  and  sixtv-four  cents,  and  executed  to  him 
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by  this  writ  I  am  commanded;   and  said  writ  ia 
returned  satisfied  in  full  by  said  sale." 

II.    Plaintiff  contends  that  the  first  sale  was  a 

satisfaction  of  the  judgment,  and  therefore  asks  that 

it  and  the  second  sale  be  canceled.    Defendant  Worth- 

ington  contends  that  the  first  sale  was  aban- 

1  doned,  and  therefore  the   judgment   was  not 
satisfied,  and  that  he  was  entitled  to  the  second 

execution,  and  is  now  entitled  to  the  land  under  the 
sale  made  on  the  second  execution.  The  first  sale  was 
for  three  thousand  one  hundred  and  fifty  dollars,  an 
amount  suflBcient  to  satisfy  the  judgment,  and  it  must 
be  held  to  have  satisfied  it,  unless  it  appears  that  said 
sale  was,  in  some  authorized  way,  set  aside.  It  does 
not  appear  whether  or  not  the  costs  were  paid  under 
the  first  sale,  nor  whether  a  sheriff's  certificate  or  deed 
was  executed  in  pursuance  of  it,  but  it  is  a  familiar 
rule  that  we  must  presume  that  the  sheriff  did  what 
the  law  required.  Defendants  cite  section  3089  of  the 
Code,  providing  that,  when  the  purchaser  fails  to  pay 
the  money,  the  plaintiff  may  proceed  against  him; 
"otherwise,  the  sheriff  shall  treat  the  sale  as  a  nullity, 
and  may  sell  the  property  on  the  same  day,  or  after  a 
postponement."  They  also  cite  Reese  v.  Dobbins^  61 
Iowa,  282  (1  N.  W.  Rep.  540),  wherein  it  is  held  that 
where  the  plaintiff  in  execution  is  the  purchaser,  and 
fails  to  pay  costs^  the  sheriff  may  treat  the  sale  as  a 
nullity,  and  adjourn  it  until  another  day.  In  this  case 
the  sheriff  did  not  treat  that  first  sale  as  a  nullity,  and 
proceed  to  sell  again,  but,  by  his  return,  treated  it  as 
a  complete  sale.  The  sheriff  having  so  treated  it,  we 
must  presume  that  the  execution  plaintiff  paid  the 
costs,  and  that  the  sale  was  in  all  respects  complete. 
A  plaintiff  in  execution  who  bids  in  the  prop- 

2  erty,  and  permits  a  return  of  the  sale  to  be 
made,  cannot  by  mere  choice,  on  his  part,  treat 

the  sale  as  a  nullity.    If  for  any  cause,  he  would  have 
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the  sale  set  aside,  he  must  do  so  by  proper  proceedings. 
In  Downard  v.  Crenshaw^  49  Iowa,  296,  it  is  said: 
"We  conclude,  therefore,  where  real  estate  has 
been  levied  on  under  an  execution,  that  such  levy 
must  be  disposed  of  by  a  sale  or  abandoned,  as  pro- 
vided by  statute,  or  set  aside  by  a  court,  before  a 
second  execution  can  issue,  except  as  provided  in 
section  3086  of  the  Code,  and  other  property  levied  on 
and  sold.  It  follows  that  the  second  execution,  and 
all  proceedings  thereunder,  must  be  set  aside/'  It  is 
further  said:  "In  the  case  at  bar  the  plaintiff  in  exe- 
cution is  the  purchaser,  and  no  money  except  costs 
was  to  be  paid;  and  it  would  seem  that  in  such  case 
the  execution  debtor,  and  not  the  sheriff,  should  have 
the  right  to  elect  whether  the  sale  should  be  regarded 
as  abrogated  or  not/'  With  the  presumptions  that 
arise  from  the  return  on  the  first  execution,  we  must 
hold  that  a  complete  sale  was  made;  that  the  judg- 
ment was  fully  satisfied  thereby;  and  that  plaintiff  is 
therefore  entitled  to  have  the  judgment  and  second 
sale  canceled.  Defendants,  in  their  answer,  say  that 
said  first  sale  was  abandoned;  that  no  transfer  of  the 
land  has  been  made;  and  ask  that  said  judgment  be 
renewed,  and  made  a  lien  on  the  land,  and  that  the 
sheriff  be  ordered  to  resell  the  land,  "if  the  court  find 
that  said  sale  is  void."  We  do  find  that  the  second 
sale  is  void,  and  it  may  be  true  as  alleged,  though  not 
proven,  that  no  transfer  of  the  land  has  been  made 
under  the  first  sale;  yet  defendants  are  not  entitled 
to  the  relief  asked  merely  by  electing  to  abandon  a 
strictly  legal  sale.  Mr.  Worthington  is  not  entitled 
to  such  relief  until,  by  proper  proceedings,  he  has  that 
first  sale  set  aside. 

Much  is  said  in  the  pleadings  and  argument  as  to 
plaintiff's  homestead  right  in  said  land,  but,  in  the 
view  we  take  of  the  case,  it  is  unnecessary  to  consider 
tih^t  subject^ 
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For  the  foregoing  reasons,  we  conclude  that  the 
decree  of.  the  district  court  is  correct,  and  it  is  there- 
fore AFFIBMBD. 


J.  R.  Rodgebs,  Appellant,  v.  The  Independent  Sohool 
District  of  Colfax. 

SdeetKon  of  School  Site:  bevooation.  A  school  board  selected  aa 
old  site  whereupon  to  erect  a  new  schoolhouse,  which  was  in 
contemplation,  and  ordered  an  election  on  the  question  of  issuing 

1  bonds  to  build  The  resolution  ordering  the  election  used  the 
words  "if  practicable,"  with  reference  to  placing  the  building  on  the 
old  site.  The  notice  of  election  recited  that  it  was  proposed  to 
issue  bonds  to  build  on  the  old  site  and  the  ballots  used,  so  indi- 

8  cated.  Btld,  after  these  bonds  were  voted,  the  board  could  not 
use  the  bonds  voted  to  build  on  a  new  site,  especially  where  it 
does  not  appear  that  the  old  site  was  impracticable. 

CouKTS  AND  COUNTY  SUPERINTENDENT.  McClain's  Codc,  soctlon  2986, 
declaring  that  any  person  aggrieved  by  any  decision  of  the  dis- 

2  trict  board  of  school  directors  may  appeal  to  the  county  superin- 
tendent, does  not  prejudice  the  right  to  an  appeal  to  the  courts, 
upon  questions  involving  the  authority  of  the  board  of  directors. 

Appeal  from  Jasper  District  Court. — Hon.A.R.  Dewey, 

Judge. 

Fbiday,  December  11, 1896. 

This  is  a  suit  in  equity,  by  which  the  plaintiff 
seeks  to  enjoin  the  defendant  district  from  appropri- 
ating the  proceeds  of  certain  schoolhouse  bonds  to 
erect  a  school  building  on  any  other  location  than 
upon  the  same  site  which  has  heretofore  been  used 
for  schoolhouse  purposes.  It  is  admitted  in  the  answer 
that  the  district,  by  its  school  directors,  had  purchased 
a  new  site  for  a  schoolhouse,  and  it  is  averred  that 
said  directors  had  the  legal  right  to  select  the  site  of 
the  proposed  new  building.  A  temporary  injunction 
was  granted,  and,  upon  a  hearing  upon  the  pleadings 
and  evidence,  the  temporary  injunction  was  dissolved^ 
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and  the  petition  was  dismissed.    Plaintiff  appeals. — 
Reversed. 

E.  8.  Winslow  for  appellant. 

J.  C.  Cook  and  C.  0.  McLain  for  appellee. 

RoTHROoK,  C.  J. — I.  The  case  was  submitted  to 
the  district  court  upon  the  pleadings,  and  upon  an 
agreed  statement  of  facts.  No  evidence,  aside  from 
the  agreed  stipulation,  was  introduced  by  either  party. 
It  appears  from  the  pleadings,  and  the  statement  of 
facts,  that  the  plaintiff  is  and  has  been  a  resident,  tax- 
payer, and  voter  in  said  independent  district.  On  the 
twenty-sixth  day  of  April,  1895,  the  board  of  directors 
of  the  district  adopted  a  resolution  submitting  to  the 
voters  a  proposition  to  issue  bonds,  not  exceeding  fif- 
teen thousand  dollars  in  amount,  for  the  purpose  of 
erecting  a  schoolhouse.  In  pursuance  of  this  resolu- 
tion, a  notice  of  the  election  was  properly  given,  in 
which  the  time  for  the  election  was  fixed  for  the  fif- 
teenth day  of  May,  1895.  It  was  recited  in  the  notice 
of  the  election  that  "  an  opportunity  would  be  given 
the  electors  to  vote  on  the  location  of  the  new  school 
building,''  and  that  "a  baUot  box  for  that  purpose 
would  be  provided."  The  result  of  this  election  is  set 
out  in  the  agreed  statement  of  facts  as  follows:  "(4) 
That  the  ballot  used  at  this  election  was  in  accordance 
with  the  terms  of  the  notice  provided  for  the  expres- 
sion of  the  choice  of  the  voter  as  to  the  site  upon 
which  the  schoolhouse  should  be  erected,  and  there 
were  cast  at  the  election  one  hundred  and  sixty-six 
votes  for  bonds,  two  hundred  and  twelve  votes  against 
bonds,  one  hundred  and  fourteen  votes  for  a 
1         new  sit^.  and  two  hundred  and  fiftv-seven  votes 
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by  which  the  question  of  voting  twelve  thousand 
five  hundred  dollars  in  bonds  to  erect  a  school- 
house  "on  the  old  site,  if  practicable,"  was  ordered  to 
be  submitted  to  the  voters.  A  notice  of  this  election 
was  duly  given,  and  the  electors  were  advised  thereby 
that  it  was  proposed  to  issue  "bonds  not  to  exceed 
$12,500  to  build  schoolhouse  on  old  site/'  This  last 
election  was  held  on  the  twelfth  day  of  June,  1895. 
The  ballots  cast  at  this  election  were  in  the  following 
form: 

SPECIAL  ELECTION. 

on 

ISSUING  BONDS  FOR  $12,500.00 

To  build  schoolhouse  on  old  site. 

FOR  BONDS. 

AGAINST  BONDS. 

To  vote  "for  bonds"  scratch  off  the  words, 

"Against  Bonds." 

To  vote  "against  bonds"  scratch  off  the  words, 
"For  Bonds." 

These  ballots  were  so  marked  that  there  were 
two  hundred  and  twenty-eight  votes  cast  "for  bonds," 
and  fifty-eight  votes  "against  bonds."  In  about  one 
week  &,fter  this  last  election,  the  board  of  directors 
passed  a  resolution  by  which  a  committee  of  the 
board  was  appointed  to  purchase  another  site  for  the 
new  building,  and  on  the  twenty-fourth  day  of  July. 
1895,  at  another  meeting  of  the  board,  a  resolution 
was  passed,  by  which  the  board  authorized  a  purchase 
of  three  full  lots,  half  of  another  lot,  and  part  of 
still  another  lot,  for  a  site  for  the  proposed  new 
schoolhouse.  At  the  time  this  resolution  was  passed, 
there  was  no  money  in  the  district  treasury  belonging 
to  the  schoolhouse  fund,  except  the  proceeds  of  the 
bonds  which  had  been  voted,  and  which  the  board  had 
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then  sold.  It  does  not  appear  what  price  was  paid  for 
the  lots  purchased.  It  was,  however,  paid  by  using 
part  of  the  proceeds  of  the  sale  of  the  bonds  which 
were  voted  to  erect  a  new  building  on  the  old  site. 
The  last  paragraph  of  the  agreed  statement  of  facts  is 
as  follows:  "(13)  That  the  board  of  directors,  after 
the  vote  was  taken  and  the  bonds  were  sold,  changed 
their  minds  as  to  the  site,  giving  it  as  their  opinion, 
that  it  was  not  practicable  to  erect  anew  schoolhouse 
upon  the  old  site.'*  It  ought  to  be  stated,  further,  that 
the  resolution  to  buy  the  lots  for  a  new  site  provided 
that,  if  certain  lots  could  not  be  purchased,  then  ihsA 
the  board  "proceed  at  once  to  build  on  the  old  site;'' 
and  no  question  of  the  practicability  of  the  old  site 
was  stated  in  the  notice  of  the  election,  nor  on  the 
ballots,  and  the  vote  was  for  a  building  to  be  erected 
on  the  old  site,  and  not  elsewhere. 

The  contention  of  the  appellee  is  that  the  school 
board  is  the  only  authority  clothed  with  the  power  to 
select  schoolhouse  sites,  and  that  the  vote,  in  so  far 
as  it  was  a  direction  to  build  on  the  old  site,  was  void, 
and  not  binding  on  the  board;  and  it  is  urged  that 
the  district  court  had  no  jurisdiction  of  the  contro- 
versy, because  the  only  remedy  to  which  appellant 

was  entitled  was  an  appeal  to  the  county  super- 
2         intendent  of  schools.    This  last-named  question 

requires  very  brief  consideration.  It  is  pro- 
vided by  section  2985  of  McClain's  Code,  that  "any 
person  aggrieved  by  any  decision  or  order  of  the  dis- 
trict board  of  directors  in  matters  of  law  or  &ct  may 
♦  *  *  appeal  to  the  county  superintendent;'*  and, 
under  section  2991,  "an  appeal  may  be  taken  from  the 
decision  of  the  county  superintendent  to  the  superin- 
tendent of  public  instruction,  •  •  ♦  a^d  the 
decision  when  made  shall  be  final."    It  has  been  held 
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Perkins  v.  Board,  56  Iowa,  476  (9  N.  W.  Rep.  357),  it  is 
said:  "The  courts  of  the  state  are  arbiters  of  all 
questions  involving  the  construction  of  the  statutes, 
conferring  authoritv  upon  oflScers  and  jurisdiction 
upon  special  tribunals.  It  was  certainly  never  the 
intention  of  the  legislature  to  confer  om  school  boards, 
superintendents  of  schools,  or  other  oflBcers  discharg- 
ing quasi  judicial  functions,  exclusive  authority  to 
decide  questions  pertaining  to  their  jurisdiction  and 
the  extent  of  their  power.  All  such  questions  may 
be  determined  by  the  courts  of  the  state."  And  very 
many  such  cases  have  been  determined  by  this  court 
in  which  jurisdiction  was  entertained  without  ques- 
tion. The  very  question  presented  by  this  record  is 
whether  the  board  of  directors  are,  under  the  statute, 
clothed  with  authority  to  change  the  location  of  the 
proposed  schoolhouse  after  the  bonds  were  voted  and 
sold. 

II.  It  is  conceded  by  counsel  for  appellant  that 
the  board  of  directors  have  the  authority  to  fix  the 
location  of  proposed  schoolhouses;  but  it  is  contended 
that,  under  the  facts  of  this  case,  that  power  was  exer- 
cised when  the  last  election  was  held,  and  the 
3  vote  recorded.  It  may  be  that  in  the  absence  of 
the  action  of  the  board  in  taking  the  sense  of 
the  voters  to  issue  bonds  and  build  the  house  on  the 
old  site,  and  if  the  bonds  had  been  voted  without  con- 
dition, the  directors  might  lawfully  select  a  new  loca- 
tion. Of  course  they  were  required  to  make  the 
selection  and  locate  the  building  at  a  place  where  the 
inhabitants  of  the  district  and  the  patrons  of  the 
school  would  be  reasonably  provided  with  school 
facilities.  Their  authority  can  not  be  arbitrarily  and 
unreasonably  exercised;  and  when  they  have  once 
located  the  site  of  a  new  building,  and  the  electors 
and  taxpayers  vote  for  bonds  to  erect  the  same  at  the 
designated  place,  the  power,  having  been  exercised, 
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cannot  be  revoked,  unless  for  some  controlling  reason. 
It  is  to  be  conceded  that,  in  the  resolution  ordering 
the  last  election,  the  words  "if  practicable"  were  used 
in  connection  with  the  designation  of  the  old  site. 
But  in  the  notice  to  the  electors,  and  on  the  face  of 
the  ballots,  there  was  no  such  condition.    It  was  a 
square  vote  to  issue  bonds  and  build  on  the  old  site. 
The  result  of  the  first  election  demonstrated  conclu- 
sively that  if  the  words  "if  practicable"  had  been 
inserted  in  the  notice  for  the  last  election,  and  on  the 
ballots,  no  bonds  would  have  been  voted.    The  school 
directors  (defendant)  ought  not  now  to  be  permitted 
to  abandon  the  old  site,  and  expend  any  part  of  the 
proceeds  of  the  bonds  in  purchasing  a  new  location, 
and  erecting  a  building  thereon.    The  bonds  were 
not  voted  for  any  such  purpose.    It  is  useless  to  fur- 
ther elaborate  the  case.    There  is  nothing  in  this 
whole  record  which  tends  to  show  that  the  old  site  was 
impracticable,  except    the    fact  that  the  'directors 
"changed  their  minds  as  to  the  site."  It  was  averred  in 
the  answer  that  it  was  not  practicable  to  build  on  the 
old  site;  but  there  is  no  evidence  to  sustain  that  issue. 
We  have  said  that  the  board  designated  the  old  site 
as  the  one  selected,  before  the  election  was  held.    By 
that  we  mean  that  the  notice  of  election  fixed  that 
location  absolutely,  and  the  ballots  cast  ratified  and 
approved  it;  and,  if  the  board  properly  recorded  the 
proceeding,  the  face  of  the  record  fixed  the  site,  and 
it  remained  so  until  the  directors  changed  their  minds. 
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voting  bonds  in  a  way  that  might  seriously  prejudice 
the  interests  of  school  districts.  The  decree  of  the 
district  court  is  bbvbrsbd. 


F.  D.  AND  J.  W.  Young,  Appellants,  v.  Ella  F.  Swan 
AND  E.  R.  Swan. 

Meduuiic'g  Lien:    oontraot:    RaiifiGotion  by  wife.    The  fact  that  a 
wife  kne^  that  materials  purchased  by  her  husband  on  credit 

1    from  plaintiff  were  used  in  her  house  does  not  amount  to  a  ratifi- 
cation of  the  husband's  acts,  where  it  is  shown  that  the  wife  f  ur- 

%    nished  the  husband  with  money  to  pay  for  all  purchases  made  - 
for  her  house,  and  had  no  knowledge  that  any  were  made  on 
credit 

Payment  by  wife:  Application  on  husband^ s  general  account. 
Where  a  wife  furnished  the  husband  with  money  to  buy  lumber 
for  her  house,  and  he  purchased  the  same  with  such  money  from 
8  the  plaintiff,  with  whom  he  had  a  general  account  for  lumber, 
without  directing  on  whose  account  the  amount  paid  should  be 
applied,  plaintiff  cannot  apply  the  amount  on  the  husband's  gen- 
eral account,  in  order  to  claim  a  mechanic's  lien  on  the  property 
of  the  wife. 

Appeal  from  Hamilton  District   Court. — Hon.    D.   R. 
HiNDMAN,  Judge. 

Friday,  Deoembbb  11,  1896. 

Suit  in  equity  to  establish  and  foreclose  a  mechan- 
ic's lien  against  the  property  of  Ella  F.  Swan,  for  lumber 
and  building  materials  sold  and  delivered.  Ella  F.  Swan, 
in  answer,  denied  that  she  ever  made  or  authorized 
any  contract  for  the  purchase  of  lumber  of  plaintiffs, 
and  states  that  she  had  no  knowledge  that  any  mate- 
rial of  plaintiffs  went  into  the  house  which  was  built 
on  a  certain  lot  owned  by  her.  Her  husband,  E.  tt. 
Swan,  admits  that  he  purchased  lumber  of  plaintiffs 
during  the  years  1889  and  1890,  but  he  denies  that  he 
ever  purchased  any  in  his  wife's  name.  He  further 
says  that  he  purchased  and  paid  for  the  lumber  which 
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went  into  his  wife's  house,  but  that  plaintiffs  failed  to 
give  credit  therefor.  He  further  pleads  that  plaintiff's 
account  is  not  just  and  true,  and  that  it  contains  items 
which  plaintiffs  well  knew  did  not  go  into  his  wife's 
house.  The  lower  court  dismissed  the  prayer  for  a 
lien,  and  plaintiffs  appeal. — Affirmed. 

Wesley  Martin  for  appellants. 

D.  C.  Chase  for  appellees. 

Deemer,  J. — The  evidence  shows  that  the  plain- 
tiffs sold  and  delivered  to  the  defendant,  E.  R.  Swan, 
who  was  a  contractor  and  builder  and  owner  of  what 
was  known  as  the  "Novelty  Works,"  various  and  sun- 
dry items  of  lumber  and  building  material  during  the 
years  1888,  1889,  1891,  and  1892,  amounting  in  the 

aggregate  to  more  than  one  thousand  four  hun- 
1         dred  dollars.    This  lumber  was  all  sold  and 

charged  upon  the  books  to  the  defendant,  E.  R. 
Swan.  Various  payments  were  made  upon  this 
account,  and  the  balance  due  May  19,  1892,  as  shown 
by  plaintiff's  books,  was  three  hundred  and  twenty-six 
dollars  and  seventy  cents.  The  plaintiffs  seek  to 
establish  a  mechanic's  lien  upon  the  property  of  Ella 
F.  Swan  for  the  sum  of  four  hundred  and  thirty-nine 
dollars  and  eighty-one  cents,  claiming  that  they  made 
a  contract  with  her  by  which  they  agreed  to  furnish 
this  amount  of  lumber  for  the  construction  of  a  build- 
ing upon  lots  No.  3  and  4,  in  block  101,  in  Dubuque  & 
Pacific  Railroad  addition  to  the  city  of  Webster  City. 
This  alleged  contract  is  denied  by  both  defendants, 
and  defendant,  E.  R.  Swan,  denies  that  the  items 
shown  by  the  exhibit  attached  to  plaintiff's  petition 
went  into  the  house  built  upon  his  wife's  land. 
Defendant,  Ella  F.  Swan,  pleads  that  she  never 
authorized  any  one  to  purchase  lumber  of  the  plaintiffs, 
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and  that  she  did  not  know  that  any  lumber  was 
purchased  of  them  on  credit.  She  further  says  that 
she  supposed  all  the  material  going  into  her  house 
was  paid  for.  The  plaintiffs  do  not  claim  to  have 
made  any  contract  with  the  wife  for  the  sale  and 
delivery  of  the  lumber  for  which  they  now  seek  to 
establish  a  mechanic's  lien;  and  it  clearly  appears  that 
all  their  dealings  were  with  E.  R.  Swan,  and  that  the 
charges  made  upon  their  books  were  against  him  alone. 
They  attempt  to  sort  out  and  identify  the  lumber  which 
went  into  Ella  F.  Swan's  house,  by  entries  upon  their 
journal  following  each  item  of  charge  for  which  they 
claim  a  lien  in  these  words,  "for  house."  It  is  manifest, 
however,  from  the  evidence,  that  these  entries  were  not 
all  made  at  the  time  the  charge  was  entered;  and  it  fur- 
ther appears,  beyond  controversy,  that  many  of  these 
items  did  not  go  into  the  house  which  was  built  on  Mrs. 
Swan's  land.  It  is  true,  plaintiffs  say  they  relied  upon 
the  property  as  security;  but  it  further  appears  that 
plaintiffs  did  not  know  in  whom  the  title  was  at  the 
time  they  sold  the  lumber,  and  did  not  know  whether 
it  was  incumbered  or  not.  To  establish  their  claim, 
they  rely  upon  the  agency  of  the  husband  for  the  wife, 
and  the  further  fact  that  the  wife  knew  their  material 
was  being  used  in  the  construction  of  her  house.  With 
reference  to  this  last  claim,  it  may  be  that  the  wife 
knew  that  lumber  purchased  of  plaintiffs  was  being 
used  in  her  house;  but  it  is  shown  beyond  all  contro- 
versy that  she  supposed  it  had  been  fully  paid  for 
before  delivery,  and  there  is  no  showing  whatever 
that  she  knew  it  was  being  purchased  on  credit.  There 
is  evidence  to  the  effect  that  she  furnished  her  hus- 
band with  the  money  with  which  to  purchase  the  lum- 
ber which  went  into  her  house,  and  that  she  supposed 
all  material  was  fully  paid  for;  and  there  is  positive 
evidence  from  the  husband  that  he  did  pay  for  all 
lumber  which  he  used  in  his  wife's  house,  although 
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this  is  denied  by  one  of  the  plaintiffs.  This  much, 
however,  is  certain:  that  defendant  E.  R.  Swan  paid 
to  plaintiffs  much  more  than  the  amount  of  their  pres- 
ent claim;  and  it  further  appears  that  during  the  time 
this  lumber  was  being  used,  defendant  E.  R.  Swan  paid 
to  plaintiffs  more  than  the  amount  of  the  bill  they 
furnished  for  the  house.  It  is  also  shown  that  E.  R. 
Swan  advanced  to  plaintiffs,  during  this  time,  more 
than  he  was  owing  them;  in  other  words,  that  he  paid 
in  advance  for  some  of  the  lumber  furnished  for  the 
house  which  was  being  built  on  the  land  of  his  wife. 

There  is  no  evidence  from  which  a  ratification  of 
the  husband's  acts  in  purchasing  the  lumber  for  the 
house  can  be  inferred,  for  the  reason  that  there  is  no 
showing  that  the  wife  knew  the  lumber  was  being 
purchased  on  credit.  Indeed,  the  fair  inference  from 
the  evidence  is  that  the  wife  furnished  the  husband 
with  the  money  with  which  to  pay  for  all  the  mate- 
rial, and  supposed  that  it  was  all, paid  for  at  the  time 
it  was  delivered.  She  was  about  the  house  two  or 
three  times  during  the  course  of  its  construction,  it  is 
true;  but,  as  she  had  provided  the  means  with  which 
to  pay  for  the  lumber,  she  cannot  be  held  on  the 
theory  that  she  ratified  her  husband's  acts.  The  most 
that  can  be  claimed  for  appellants  is  that  the  wife 
furnished  the  husband  with  money  with  which  to 
purchase  the  material  for  the  house;  that  he  purchased 
it  of  plaintiffs,  paid  them  the  money  which  she  had 
given  him,  but  did  not  direct  that  it  be  applied  upon  this 
particular  account;  and  that  plaintiffs  applied  it  on 
general  account.    We  doubt  very  much  whether  this 

state  of  facts  is  shown;  but  concede  that  it  is; 
2         how  stands  the  case?    The  wife  furnishes  the 

husband  with  money  with  which  to  buy  a  bill 
of  lumber.  The  husband  goes  to  a  material  man  with 
whom  he  has  a  general  account,  purchases  the  lum- 
ber, pays  the  money  which  his  wife  has  given  him  to 
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the  merchant^  and  the  merchant  applies  it  upon  the 
general  account.    Can  he  now,  in  an  action  to  estab- 
lish and  foreclose  a  mechanic's  lien  against  the  prop- 
erty of  the  wife,  insist  that  these  payments  of  the  wife's 
money  shall  be  applied  upon  the  husband's  general 
account,  to  the  detriment  of  the  wife?    We  think  not. 
The  husband  could    not    directly    appropriate  this 
money  to  his  own  use  against  the  consent  of  the  wife, 
and  it  surely  is  not  the  province  of  a  court  of  equity 
to  misappropriate  it.    Gleaton  v.  Tyler  (S.  C.)  (21  S.  E, 
Bep.  333);  StewaH  v.   Woodward,  28  Am.  Rep.  488. 
But,  aside  from  this,  we  are  constrained  to  believe 
that  the  defendant,  E.  R.  Swan,  when  he  paid  plain- 
tiffs the  money  which  had  been  furnished  by  his  wife, 
directed  that  credit  be  given  upon  the  items  of  account 
for  lumber  which  went  into  her  house.    This  defend- 
ant testified  positively  that  he  gave  such  directions, 
and  the  plaintiffs  do  not  squarely  deny  it.    They  rely 
upon  their  books,  and  these  do  not,  except  in  two 
instances,  show  any  particular  application  of  pay- 
ments.   Again,  it  appears  that  on  the  next  day  after 
the  husband  purchased  the  first  of  the  lumber  for  the 
house,  he  paid  the  plaintiffs  two  hundred  and  fifty 
dollars.    This  was  more  than  the  balance  due  on  his 
whole  account;  and  it  is  manifest  that  it  was  at  that 
time  understood  that  more  lumber  was  to  be  pur- 
chased, and  that  the  amount  of  the  payment  should, 
at  least,  be  credited  on  the  account  for  lumber  for  the 
house.    The  evidence  shows  that  all  the  items  for  the 
house  account  have  been  paid,  and  plaintiffs  are  not 
entitled  to  a  lien  against  it.    Moreover,  the  evidence 
as  to  what  was  furnished  for  the  house,  and  what  on 
general  account,  is  very  unsatisfactory.    A  great  many 
of  the  items  for  which  plaintiffs  claim  a  lien  did  not 
go  into  the  house;  and  it  further  appears  that  there 
were  some  credits  which  should  have  been  allowed 
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which  do  not    appear    upon    the    statement    for  a 
mechanic's  lien  filed  by  the  plaintiffs. 

Although  not  a  controlling  point  in  the  case,  we 
may  observe  that  there  is  much  to  be  said  in  favor  of 
appellees'  position  that  plaintiffs  did  not  file  a  just 
and  true  statement  or  account  of  the  demands  due 
them,  as  required  by  statute.  It  may  be  that  this  was 
unintentional,  but,  whatever  may  be  the  truth  regard- 
ing this  matter,  we  do  not  think  they  are  entitled  to  a 
lien  against  the  property.  The  case  of  Price  v.  Seydel, 
46  Iowa,  696,  lends  support  to  our  conclusions. — 
Affirmed. 
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113  ^1       Ella  Benson  v.  The  District  Township  op  Silveb 
Lake,  Dickinson  County,  Iowa,  Appellant 

Contract  with  Teacher:    approval  by  president:    Estoppel,    Code 
section  1753,  provides  that  a  sub-director  of  a  school  board,  under 

1  the  rules  of  the  board,  may  contract  for  employment  of  a  teacher, 
and  that  the  contract  shall  be  approved  by  the  president  and 
reported  to  the  board,  ffeld,  that  where  a  contract  was  made  with 
a  teacher,  and  signed  by  a  director,  who  was,  in  fact,  at  the  time, 

2  president  of  the  board  of  directors,  and  filed  with  the  secretary, 
his  failure  to  approve  the  contract  as  president,  and  file  it  vnth  the 
board  of  directors,  did  not  render  the  contract  invalid. 

Same:  Subsequent  change  of  authority  to  employ.  A.  school  board  author- 
ized its  president  to  employ  plaintiff  as  teacher  for  the  "vnnter  term." 
No  provision  was  made  as  to  what  number  of  weeks  constituted 
such  term.  The  president  employed  plaintiff  for  the  verm  of  nine 
months.  H'^ld,  that  a  subsequent  action  of  the  board,  whereby  it 
attempted  to  correct  the  record,  by  stating  that  the  board  of  direct- 
8  ors  employed  teachers  for  six  months  only,  and  that  the  president 
was  authorized  to  close  contracts  for  "six  months  only,— the  winter 
term,"  did  not  affect  the  contract  entered  into  with  plaintiff; 
assuming,  even,  that  the  teacher  would  be  bound  by  resolutions 
of  the  board,  of  which  she  had  no  actual  knowledge. 

DisoHABGB  OF  tbachbb:    Hearing,    Under  Code,  section  1784,  a 
4    school  teacher  cannot  oe  dlscharge<l  before  the  expiration  of  her 
term,  without  an  opportunity  to  be  heard. 
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Appeal  from  Dickinson  District  Court.— Rom.  W.  B. 
QuARTON,  Judge. 

Friday,  Deobmbbr  11,  1896. 

September  23, 1893,  the  plaintiff  entered  into  a 
contract  in  writing,  in  ttie  usual  form,  by  the  terms  of 
which  she  was  to  teach  the  school  in  district  No.  1, 
of  defendant,  for  the  term  of  nine  months,  com- 
mencing October  2,  1893,  and  was  to  receive  therefor 

the  sum  of  thirty-five  dollars  per  month,  to  be 
1         paid  at  the  end  of  each  month.    The  contract 

was  signed  by  the  plaintiff  and  by  the  secretary 
of  the  defendant's  board;  also,  by  "L.  E.  Benson, 
Director."  Benson  was,  in  fact,  at  the  time,  the  pres- 
ident of  the  defendant's  board  of  directors.  The  con- 
tract was  made  and  signed  in  duplicate,  and  left  with 
the  president  of  the  board.  It  was,  however,  never 
formally  signed  by  him,  as  president.  It  was  filed  by 
the  secretary  of  the  board.  Under  this  contract,  plain- 
tiff entered  upon  her  labors,  and  taught  the  school  for 
six  months.  She  was  prohibited  by  the  defendant  from 
teaching  longer.  She  was  fully  paid  for  the  time  she 
actually  taught.  She  brings  this  suit  to  recover  for 
the  three  months  which  she  was  not  permitted  to 
teach.  The  defendant  pleads,  among  other  defenses, 
that  the  contract  was  made  without  authority  of 
defendant,  and  in  violation  of  the  terms  of  a  resolu- 
tion which  had  been  adopted  by  its  board  of  directors, 
which  authorized  Benson  to  employ  the  plaintiff  for 
the  winter  term  only,  being  for  the  period  of  six 
months;  that  the  contract  was  void,  it  not  having  been 
filed  with  the  president  of  defendant,  and  not  being 
signed  and  approved  by  the  defendant's  president.  To 
this,  plaintiff  replied  that  defendant  had  repeatedly 
recognized  the  validity  of  the  contract,  by  making 
payments   thereunder,  and  by  accepting  plaintiff's 
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services,  with  knowledge  of  its  terms,  and  that  it  was 
now  estopped  jErom  claiming  that  it  was  invalid.  The 
cause  was,  by  agreement  of  parties,  tried  to  the  court, 
without  a  jury,  and  a  judgment  rendered  against  the 
defendant  for  one  hundred  and  thirty-eight  dollars 
and  sixty-five  cents,  and  costs.  Defendant  appeals. — 
Affirmed. 

J.  W.  Gory  for  appellant 

CM.  Brooks  for  appellee. 

KiNNB,  J. — I.  Of  the  many  questions  discussed 
by  counsel,  we  shall  only  consider  those  which  impress 
us  as  controlling,  in  the  determination  of  the  case. 

Did  the  plaintiff  have  a  valid  and  binding  con- 
tract with  the  defendant?  By  section  1753  of  the 
Code,  it  is  provided,  that  "the  sub-director,  under  such 
rules  and  restrictions  as  the  board  of  directors  may 
prescribe,  shall  negotiate  and  make  in  his  sub-district, 
all  necessary  contracts  for  *  *  *  employing 
teachers  *  *  *  All  contracts  made  in  conformity 
with  the  provisions  of  this  section,  shall  be  approved 
by  the  president,  and  reported  to  the  board  of 
directors,  and  said  board,  in  their  corporate  capacity, 
shall  be  responsible  for  the  performance  of  the 
2  same  on  the  part  of  the  district  township." 
This  contract  was  made  on  behalf  of  the  dis- 
trict township,  by  a  proper  person.  It  was  not 
formally  approved  by  the  president,  and  it  does  not 
appear  that  it  was  ever  filed  by  him,  or  reported  to  the 
board  of  directors.  Clearly,  his  failure  to  report  the 
contract  to  the  board,  would  not  render  it  invalid. 
That  was  a  duty  the  law  enjoined  upon  the  directoi-s 
for  a  failure  to  perform  which,  the  teacher  was  in  no 
way  responsible.  Nor  do  we  think,  that  the  failure  of 
the  president  of  the  board  to  die  the  contract,  should 
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prevent  recovery.  It  was  left  with  the  director  mak- 
ing it.  He  was,  in  fact,  the  president  of  defendant's 
board.  If  he  approved  the  contract,  it  was  his  duty 
to  file  it. 

Is  the  contract  of  no  validity  because  not  formally 
approved  by  the  president  of  the  board?  As  we  have 
seen,  the  law  required  such  contracts  to  be  thus 
approved,  and  we  have  held  that,  if  such  a  contract  is 
not  approved,  it  is  not  binding  upon  the  district. 
Gambrel  v.  District  Township  of  LenoXy  54  Iowa,  418 
(6  N.  W.  Rep.  693).  So,  also,  we  have  held  that,  if  a 
contract  is  made  in  conformity  with  the  section  of 
law  heretofore  quoted,  it  is  the  duty  of  the  president 
of  the  board  to  approve  it.  Thompson  v.  Linn,  35 
Iowa,  361.  In  this  case  the  contract  was  filed  by  the 
secretary  of  the  board.  It  was  left  with  the  president. 
As  the  president  had,  as  a  director,  entered  into  the 
contract  with  plaintiff,  it  can  hardly  be  presumed 
that  he  did  not  regard  it  as  complying  with  the  law. 
If  it  was  not  a  proper  contract,  if  it  did  not  comply 
with  the  law,  he,  as  a  director,  had  no  right  to  enter 
into  it.  It  will  not  do  to  say  that,  as  president  of  the 
board,  he  did  not  know  of  the  terms  and  conditions  of 
a  contract  which  he  himself,  as  a  director,  had  entered 
into.  Under  the  facts  disclosed  in  this  record,  we 
think  the  contract  cannot  be  defeated  by  the  fact  that 
the  president  of  the  board  did  not  formally  approve  it. 

II.  At  a  meeting  of  the  defendant's  board  held  Sep- 
tember 19, 1893,  L.  E.  Benson,  a  member  of  the  board, 
and  its  president,  was  authorized  to  employ  plaintiff 
as  a  teacher  in  the  Lake  Park  School  for  the  "winter 
term."  No  provision  was  made  as  to  what  number  of 
weeks  should  constitute  a  term.  Now,  the  contention 
is  that,  under  said  authority,  Benson  had  no  right  to 
employ  plaintiff  for  a  longer  period  than  six  months; 
that  plaintiff  is  bound  to  know  the  action  of  the 
board;  and  hence  her  contract  for  nine  months  is 
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invalid.  Whether  plaintiff,  under  the  circumstances 
disclosed  in  this  record,  or  under  any  circum- 
3  stances,  v^ould  be  bound  by  this  action  of  the 
board,  of  which  she  had  no  actual  notice,  we  do 
not  determine.  The  resolution  itself  is  indefinite  as  to 
the  number  of  weeks  or  months  the  winter  term  should 
embrace.  It  did  not  therefore  limit  the  time  to  six 
months.  That  the  board  so  understood  it,  long  after 
the  expiration  of  the  time  provided  in  plaintiff's  con- 
tract, is  evident,  for  at  a  meeting  held  January  30, 
1895,  they  attempted  to  explain  or  correct  the  record 
thus:  "It  was  moved  and  seconded  that  as  the  record 
made  September  19,  1893,  by  the  secretary  of  the 
board,  is  incorrect,  and  a  part  omitted  by  mistake, 
that  the  same  be  corrected  by  adding  thereto  that  the 
board  of  directors  employed  said  teachers  for  the  term 
of  six  months  only,— the  winter  term;  and  that  L. 
E.  Benson  was  authorized  to  close  contracts  for 
six  months  only, — the  vnnter  term."  This  subse- 
quent attempted  correction  and  explanation  of  the 
record  could  not  bind  plaintiff  as  to  a  contract  entered 
into  long  before  it  was  made.  There  are  several  facts 
in  evidence  which  go  to  show  that  the  plaintiff  was 
prevented  from  teaching  longer  than  six  months,  not 
because  the  contract  was  in  excess  of  the  authority 
conferred  upon  Benson  as  to  time,  but  on  account  of 
a  claim  that  she  had  not  properly  conducted  the  school. 
This  was  one  of  the  grounds  stated  at  a  board  meeting 
held  in  March,  1894;  and,  when  the  secretary  of  the 
board  notified  plaintiff  that  her  services  were  no  longer 
wanted  as  a  teacher,  the  reason  given  did  not  relate  to 
the  fact  or  claim  that  the  contract  was  unauthorized, 
being  made  for  nine  months,  instead  of  for  six  months, 
but  the  reason  given  was:  "Tour  term  as  teacher  is 
considered  closed,  the  cause  being  for  not  fulfilling 
agreement  of  contract." 
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But  we  need  not  prolong  this  discussion.  We  do 
not  find  it  necessary  to  consider  questions  raised  as  to 
ratification  and  the  like.    We  hold  the  contract,  in 

form  and  under  the  circumstances  disclosed,  was 
4         legal  and  binding  for  the*  nine  months.    Plain- 

tiflf's  discharge  before  the  expiration  of  the  term, 
and  without  an  opportunity  to  be  heard,  was  unwar- 
ranted. Code,  section  1734;  Hull  v.  School  District ^  82 
Iowa,  688  (46  N.  W.  Rep.  1053,  and  48 -N.  W.  R^p. 
82).    The  judgment  of  the  district  court  is  as'fibmbd. 


Lucy  Jones  v.  The  City  ojp  Clinton,  Appellant 

DefeetiTe  Street:  negligence  of  citt.  Where,  on  the  breaking  of  a 
water  pipe,  a  plumber  is  employed  by  a  lot  owner  to  repair  it,  and 
makes  an  excavation  in  the  street  without  any  permit  from  the 
city,  and  the  officers  of  the  city  lytye  fio  actual  notice  of  the 
excavation,  and  a  person,  at  about  twilight,  drives  into  the  exca- 
vation, while  the  laborer  has  necessarily  absented  himself  from 
the  work,  for  a  few  minutes,  the  city  is  not  liable. 

Apjpealfrom  Clinton  District  Court. — Hon.  A.  J.  House, 

Judge, 

Friday,  Deoembbb  11,  1896. 

Action  at  law  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  by  being  thrown  out  of 
*  buggy  while  traveling  on  one  of  the  streets  of  the 
defendant  city.  There  was  a  trial  by  jury ;  verdict  and 
judgment  for  the  plaintiff.  Defendant  appeals. — 
^versed. 

(7.  H.  George  and  McCoy  Bros,  for  appellant. 

No  appearance  for  appellee. 
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l>"ggy>  drove  the  horse  into  an  open  ditch  or  trench, 
and  they  were  thrown  out  of  the  vehicle  in  which 
they  were  riding,  and  the  plaintiff  claims  that  she  was 
seriously  injured.  The  action  is  grounded  upon  the 
alleged  negligence  ef  the  city  in  not  protecting 
the  traveling  public  from  injury  by  reason  of 
the  trench  in  the  street.  The  accident  occurred 
in  the  evening,  between  twilight  and  dark.  There 
were  lights  in  some  of  the  stores  on  the 
street.  No  lights  were  necessary  to  discover  the 
trench  in  the  street.  The  earth  taken  from  the  exca- 
vation was  deposited  in  the  street.  A  man  on  a  load 
of  hay,  acrdss  the  street,  saw  the  obstruction,  and 
called  aloud  to  Jackson,  warning  him  of  the  danger. 
The  trench  was  dug  by  the  employes  of  Kendall  &  Co., 
plumbers,  engaged  in  plumbing,  digging  trenches,  and 
repairing  water  pipes.  A  service  water  pipe  in  the 
street  burst,  and,  in  order  to  repair  it,  the  employes 
of  Kendall  &  Co.  made  the  excavation.  One  of  these 
employes  was  examined  as  a  witness  in  behalf  of  the 
plaintiff.  The  following  is  part  of  his  testimony:  "I 
don't  know  the  exact  date  of  this  accident.  I  remem- 
ber of  the  accident,  and.  it  was  on  the  day  of  that  acci- 
dent that  I  commenced  work,  not  on  the  day  before. 
I  commenced  at  one  o'clock  in  the  afternoon.  I  dug  up 
•  the  paving,  and  was  digging  the  ditch  to  repair  a  leak 
in  the  service  water  pipe  that  ran  around  across  the 
street  to  William  Kreim's  property.  The  pipe  had 
bursted  and  rotted  out.  It  had  to  be  repaired,  and  I 
dug  down  to  it,  and  made  the  repairs.  After  Tripati 
went  home,  at  about  half-past  five,  I  remained  there 
at  work,  and  completed  the  work  before  I  went  home. 
After  I  had  got  done  with  it,  I  hung  out  a  lantern  that 
evening.  The  pavement  has  only  one  layer  of  brick 
on  top  of  the  sand,  and  a  sub-foundation.  The  brick 
had  been  put  on  top  of  the  sidewalk.  I  was  not  right 
there  at  the  time  of  the  accident.     I  had  just  stepped 
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across  the  sidewalk  into  Janssen  &  Struve's  yard, 
which  is  on  the  east  side  of  the  street,  and  south  of  and 
adjoining  the  Janssen  &  Struve  building.  It  was  about 
twenty-five  or  thirty  feet  from  where  this  ditch  was, 
where  I  stepped  into  the  yard.  I  went  to  get  to  a 
water-closet,  because  of  a  call  of  nature.  I  was  gone 
not  over  three  minutes.  I  went  right  back  to  the 
ditch,  and  when  I  got  back  to  the  ditch,  the  accident 
had  happened.  Before  I  went  into  the  yard,  I  did  not 
see  any  person  or  vehicle  passing,  or  any  teams  stand- 
ing about  there,  except  a  load  of  hay  in  front  of  Mall- 
man's  grocery.  I  did  not  see  Mr.  Jackson  and  this  lady 
coming  up  the  street.  When  I  got  back  to  the  trench 
the  parties  had  not  got  back  into  the  buggy.  I  saw 
them  get  back  in.**  There  was  no  evidence  which  can 
be  said  to  be  in  conflict  with  the  testimony  of  this  wit- 
ness, except  that  one  or  more  witnesses  testified  that 
they  thought  the  work  was  continued  in  the  street  for 
two  days.  But  we  think  the  j  ury  should  have  found  that 
there  was  no  real  danger  after  the  earth  was  put  back 
in  the  trench  on  the  evening  of  the  accident.  The 
signal  light  was,  doubtless,  placed  in  the  street  because 
the  brick  paving  had  not  been  replaced. 

It  appears  that  the  plumbersmade  the  excavation 
without  any  permit  from  the  city  authorities;  and  the 
proper  oflScers  of  the  city  had  no  actual  knowledge  of 
the  excavation.  A  motion  was  made  at  the  close  of 
the  introduction  of  plaintiff's  evidence  that  the  court 
direct  the  jury  to  return  a  verdict  for  the  defendant. 
The  motion  was  overruled.  We  think  it  should  have 
been  sustained.  There  being  no  actual  notice  to  the 
city,  and  there  being  no  such  lapse  of  time  as  that  the 
city  could  properly  be  charged  with  constructive 
notice,  there  was  no  right  of  recovery.  It  will  be 
understood  that  such  excavations  in  streets  are  at 
times  necessary.  If  the  work  is  done  in  a  proper 
manner,  and  signal  lights  are  put  in  proper  position, 
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or  guards,  or  barriers,  are  erected  when  the  work  U 
left  by  the  laborers  at  night,  no  one  is  chargeable 
with  negligence.  While  the  workmen  are  present 
and  engaged  in  the  work  during  the  day,  no  such  pro- 
tection is  necessary.  It  would  be  carrying  the  doc- 
trine of  constructive  notice  to  an  unwarranted  extent 
to  hold  that  a  jury  might  find  the  city  negligent 
bec5iuse,  before  the  close  of  the  day,  the  laborei 
absented  himself  from  the  work  for  a  few  minutes, 
for  a  necessary  purpose. 

Other  questions  are  discussed  by  counsel  for 
appellant,  which  we  do  not  consider.  Counsel  for 
appellee  have  not  made  an  appearance  in  this  court, 
and  we  think,  in  view  of  the  evidence  in  the  case,  that 
the  failure  to  file  an  argument  ought  to  be  regarded 
as  an  admission  that  the  judgment  of  the  district 
court  cannot  be  sustained.  For  the  error  in  overrul- 
ing the  motion  for  a  directed  verdict,  the  judgment  is 

REVERSED. 


George  A.  Laird  v.  The  Chicago,  Rock  Island  & 
Pacific  Railway  Company,  Appellant. 


'io6  m\     Xolal  Disability:    plea^dinq:    Damages.    An  instruction,  in  an  action 

I*     -^}  by  a  railroad  engineer  for  personal  injuries,  which  fails  to  specifl- 

1126    63|       1    cally  instruct  the  jury,  that  in  arriving  at  the  daina.^es  to  his  earn- 

131  ^  ^^^  power,  they  must  consider  what  he  may  be  able  to  earn  in  the 

future  by  intellectual  as  well  as  manual  labor,  is  erroneous  even 

2    though  the  complaint  alleges  a  loss  of  earning  power  by  manual 

labor,  only.     1  he  defendant  railroad  should  not  have  to  pay  fO| 

the  results  of  total  disability  of  plaintiff,  'f,  though  incapacitated 

8    for  manu'*!  labor,  he  remained  able  to  earn  money  otherwise. 


¥^^rTr»i?wrf^i3«»        /'■J/>iMtf«*/*7      r*«>/7      •ana^inl      mm»1^    ^4 
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Ap^lfrom  Guthrie  District  Court. — Hon.  J.  H  Apple- 
gate,  Judge. 

Fbiday,  Deoembeb  11, 1896. 

Action  for  personal  injuries.  Verdict  and  judg- 
ment for  plaintifE,  and  the  defendant  appealed. — 
Beversed. 

Cummins  &  Wrighty  Neal  &  Neal,  and  Robert  Mather 
for  appellant. 

Carr  &  Parker  and  F.  0.  Hinkson  for  appellee. 

Gbangbb,  J. — ^About  the  seventeenth  of  February, 
1894,  the  plaintiff  was  in  the  employ  of  the  defendant 
company  as  a  locomotive  engineer.  On  that  day,  the 
engine  on  which  he  was  engaged,  collided  with  another 
engine  on  defendant's  line,  and  plaintiff  was  injured, 
and  the  action  is  for  damages  sustained  thereby.  On 
the  measure  of  damages,  the  court  gave  the  fol- 
1  lowing  instruction,  of  which  complaint  is  made: 
"If  you  find  from  the  evidence,  and  under  these 
instructions,  that  plaintiff  is  entitled  to  recover,  then 
you  should  allow  him  as  damages  such  sum  or  amount 
as  will  fairly  and  reasonably  compensate  him  for  the 
loss  he  has  sustained,  as  such  damages  and  amount 
thereof  are  shown  by  the  evidence.  If  you  find  he  is 
entitled  to  recover,  the  elements  of  his  damages  will 
consist  of  his  loss  of  time  occasioned  by  the  disability, 
if  any,  in  the  matter  of  pursuing  his  usual  business,  or 
performing  other  manual  labor,  and  the  physical  pain 
and  suffering  and  mental  anguish,  if  any,  occasioned 
by  reason  of  his  injuries.  Tou  should  allow  him,  on 
account  of  his  disability  to  perform  manual  labor, 
only  such  sum  as  will  fairly  and  reasonably  compen- 
sate him  for  the  loss  he  is  shown  by  the  evidence  to 

VoIh  100  la— 22 
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have  thus  sustained.  In  determining  the  pecuniary 
injury  he  has  sustained  in  this  particular  by  reason  of 
the  injuries  complained  of,  you  should  take  into  con- 
sideration the  situation  and  physical  condition  he  was 
in  prior  to  and  at  the  time  he  received  the  injuries 
complained  of;  his  age,  condition  of  health,  habits  as 
to  industry,  character  and  employment;  the  wages  he 
was  earning  prior  to  and  at  the  time  of  the  injuries; 
the  nature  and  extent  of  the  injuries  he  has  sustained; 
to  what  extent  he  is  unable  to  perform  labor  by 
reason  of  said  injuries;  whether  said  injuries  are  per- 
manent, or  otherwise;  if  only  temporary,  the  probable 
duration  thereof;  if  permanent,  the  probable  duration 
of  his  life, — ^together  with  all  the  other  facts  and.  cir- 
cumstances bearing  upon  said  question,  as  the  same 
have  been  shown  and  developed  upon  the  trial 
hereof,  and  therefrom  determine  and  allow  such 
reasonable  sum    or  amount  as  you  find,  under  the 

evidence  will  compensate  him  for  the  loss  he 
2         has  thus  sustained.    In  estimating  this  element 

of  damages,  you  should  bear  in  mind  that  you 
should  allow  him  only  such  sum  as  will  compensate 
him  for  his  loss  in  being  disabled  from  pursuing  his 
usual  business  or  performing  other  manual  labor,  in 
his  being  thus  deprived  of  the  earnings  of  his  business 
as  locomotive  engineer  or  other  manual  labor.  You 
should  also  take  into  consideration  the  fact  that,  in 
his  business  of  locomotive  engineer,  his  earnings  were 
paid  as  same  were  earned;  and,  in  fixing  the  amount 
of  his  damages,  based  upon  what  he  would  have  been 
able  to  have  earned  in  the  future  but  for  the  injuries 
complained  of,  you  should  take  into  consideration  the 
present  value  of  such  earnings."  The  complaint  as  to 
the  instruction  is  that  it  does  not  permit  the  jury,  in 
estimating  the  damage,  to  consider  the  capacity  of  the 
plaintiff  to  earn  money  otherwise  than  by  manual 
labor;  that  is,  as  we  understand  counsel  for  appellant, 
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if  plaintiff  is,  because  of  the  injury,  totally  disabled 
from  performing  manual  labor,  including  his  work  as 
an  engineer,  but  is  able  to  earn  money  otherwise  than 
by  manual  labor,  that  fact  could  not  be  considered  to 
lessen  the  damage,  but  that,  in  fixing  the  plaintiff's 
ability  to  earn  money,  only  his  ability  to  do  so  by 
manual  labor  is  to  be  considered.  A  careful  reading 
and  re-reading  of  the  instruction  leads  to  the  conclu- 
sion that  its  purpose  was  to  limit  a  recovery,  other 
than  for  physical  suffering,  loss  of  time,  and  mental 
anguish,  to  damages  resulting  from  an  inability  to  do 
manual  labor,  including  the  work  of  an  engineer, 
which  the  instruction  recognizes  as  manual  labor. 
We  think  the  effect  claimed  for  the  instruction  is  cor- 
rect. 

Appellee,  in  argument,  says:  "The  alleged  dis- 
ability resulting  from  the  injury  is  loss  of  ability  to 
pursue  his  usual  occupation  or  to  perform  any  manual 
labor/'  Looking  to  the  averments  of  the  petition,  we 
find  them  in  accord  with  the  argument,  and  there  can 

be  no  doubt  of  the  theory  on  which  the  case 
8         was  submitted.    Does  the  fact  that  plaintiff  has 

limited  his  right  of  recovery  to  damages  for  a 
particular  injury  change  the  rule  as  to  what  facts  can 
be  considered  to  lessen  the  damage?  It  would  hardly 
be  claimed,  if  plaintiff's  disability  to  earn  money  by 
manual  labor  is  total,  but  he  could,  by  some  other 
labor,  earn  one-half  as  much,  that  he  would  be  entitled 
to  the  full  measure  of  damages  for  his  total  disability; 
but  the  rule  will  be  conceded  that  he  may  recover 
the  damage  resulting  from  his  loss  of  ability  or  capac- 
ity to  earn  money.  We  do  not  find  a  case  in  which 
the  rule  is  expr'>ssed  as  in  the  instruction  under  con- 
sideration. A  diflBculty  we  experienced  is  that  the 
instruction  is  silent  as  to  the  effect  of  an  ability  to 
earn  money  other  than  by  manual  labor.  It  does  not, 
in  terms,  authorize  the  jury  to  consider  that  fact,  nor 
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prohibit  them  from  so  doing.  That  it  is  a  fact  that 
should  be  considered  we  have  no  doubt;  nor  do  we 
think  that  others  have.  In  Comaskey  v.  Railway  Go.  (N. 
Dak.)  55  N.  W.  Rep.  732,  it  is  held  that  where,  in  a  suit 
for  personal  injuries,  no  claim  is  made  for  impairment 
to  mental  powers,  it  was  error  to  permit  such  fact  to 
be  taken  into  account  by  the  juiy  in  estimating  dam- 
ages. The  case  is  cited  by  appellee,  but  it  does  not 
reach  the  question  in  this  case.  Its  effect  is  to  hold 
that  a  plaintiff,  seeking  damages  for  personal  injuries, 
is  limited,  as  to  the  elements  of  recovery,  by  his  aver- 
ments. Appellee  says  the  instruction  given  does  not 
prohibit  the  jury  from  considering  the  capacity  gen- 
erally to  earn  money.  It  does  not  in  terms,  as  we 
have  said,  nor  does  it  authorize  it,  unless  by  implica- 
tion. The  instruction  does  particularize  as  to  the 
matt^ers  to  be  considered,  and  we  think  in  a  way  that 
the  jury  would  not  understand,  or  in  any  way 
have  in  mind,  the  question  of  the  ability  of  plaintiff 
to  earn  money  except  by  manual  labor.  The  plaintiff 
was  a  witness  before  the  jury,  and  the  evidence  was 
such  that  the  jury  could  properly  consider  the  ques- 
tion of  earning  money  in  other  ways.  The  verdict 
is  thought  to  be  erroneously  excessive,  being  for  twelve 
thousand  dollars,  and  this  question  seems  to  be  an 
important  one  in  the  case.  The  meaning  of  the 
instruction  is  certainly  in  doubt,  and,  we  think,  to  the 
prejudice  of  the  defendant, 

II.  A  point  strongly  urged  by  appellant  is  the 
contributory  negligence  of  plaintiff.  The  injury  hap- 
pened in  the  yard  limits  between  Des  Moines  and 
Valley  Junction,  a  distance  of  five  miles.  There  were 
special  rules  of  the  company,  known  to  the  plaintiff, 

for  the  operation  of  trains  and  engines  within 
4         such  yard  limits,  and  these  rules  were  put  in 

evidence  for  the  defendant.    There  was  evi- 
dence tending  to  show  that,  at  the  time  of  the  accident, 
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plaintiff  was  violating  sach  rales,  because  of  which 
contributory  negligence  is  claimed.  On  rebuttal, 
against  objections,  plaintiff  was  permitted  to  intro- 
duce a  rule  of  the  company,  as  follows:  "Freight  and 
work  trains  will  not  run  to  exceed  twenty-five  miles 
an  hour,  unless  ordered  by  the  superintendent."  Com- 
plaint is  made  of  the  ruling.  The  object  of  the  rule 
as  evidence  must  have  been  to  show  that  plaintiff  was 
not,  at  the  time  of  the  accident,  exceeding  the  rate  of 
speed  allowed.  The  record  shows,  without  dispute, 
that  the  speed  of  trains,  within  the  yard  limits,  is 
governed  by  rules  especially  applicable  thereto,  and 
that  general  rules  do  not  apply.  The  rule  objected  to 
is  a  part  of  what  appears  as  "Exhibit  B"  in  the  record, 
and  it  appears  that  it  does  not  apply  to  the  operation 
of  trains  between  Altoona  and  Valley  Junction,  on 
which  part  of  the  line  the  accident  occurred.  As  w6 
view  the  record,  the  rule  in  question  had  nothing  to 
do  with  plaintiff's  duties  when  the  engines  collided. 
He  was  then  to  be  govemed  by  rules  applicable  to 
the  yard  limits,  known  in  the  record  as  "Exhibit  A." 

The  question  of  contributory  negligence  is  impor- 
tant in  the  case,  and  whether  or  not  plaintiff  was  vio- 
lating his  instructions  as  to  the  speed  of  his  train 
when  he  was  injured  was  a  question  of  importance  in 
finding  the  fact  of  such  negligence.  The  rule  in  ques- 
tion might  well  have  been  decisive  of  it,  for  it  per- 
mitted a  rate  of  speed  greater  than  is  claimed  by 
appellant.  The  admission  of  the  rule  in  evidence  was 
error. 

We  see  no  other  questions  important  to  be  con- 
sidered in  view  of  a  new  triaL — Rbveesbd. 


Digitized  by 


Google 


Statb  of  Iowa  v.  Jamison.  [100  Iowa 


100    S42i 
•104  344 


State  of  Iowa,  Appellant,  v.  William  Jamison. 

Change  of  Yenue:  jxtstiob  and  mayob:  AppeaX  to  district  court 
Ckxle,  section  506,  proyides,  that  the  mayor  of  a  city  or  town  shaU 
have  the  jurisdiction  of  a  justice  of  the  peace,  ''and  the  rules  of 
law  regulating  proceedings  before  a  justice  shall  be  applicable  to 
proceedings  before  such  mayor."  Section  4671  provides,  that  on 
application  for  a  change  of  venue,  a  justice  of  the  peace  shall 
transmit  the  papers  in  the  case,  etc.,  to  the  next  nearest  justice  in 
the  township,  and  that,  in  case  the  next  nearest  justice  is  disquali- 
fied, the  yenue  shall  be  changed  to  the  next  nearest  qualified  jus- 
tice in  the  county.  Held,  that,  where  a  change  of  venue  is  granted 
by  a  justice  it  is  error  to  send  the  case  to  a  mayor  who  is  nearei 
than  the  next  nearest  justice;  and  the  jurisdiction  of  the  mayor 
may  be  re  iewed  on  appeal  to  the  district  court,  from  a  conviction 
in  mayor's  court. 

Appeal  from  Butler  District  Court. — Hon.  John   ©• 
Shebwin,  Judge. 

Saturday,  Deoembbe  12, 1896. 

The  defendant  was  accused  of  the  crime  of  assault 
and  battery.  He  was  tried  before  the  mayor  of  the 
town  of  Allison,  and  was  convicted.  He  appealed  to 
the  district  court,  where  the  appeal  was  dismissed,  and 
the  defendant  was  discharged.  The  state  appeals. — 
Affirmed. 

J.  W.  ArhuckUj  county  attorney,  and  J.  H.  Scales 
for  the  state. 

C  M.  Greene  for  appellee. 

RoTHROOK,  C.  J. — The  defendant  was  arrested  upon 
a  warrant  issued  by  a  justice  of  the  peace.  He  made 
an  application  for  a  change  of  venue,  which  was 
granted,  and  the  justice  made  an  order  transferring 
the  case  to  the  mayor  of  the  town  of  Allison,  he  being 
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nearer  than  any  other  justice  of  the  peace  in  the 
township.  The  defendant  objected  to  the  order,  and 
demanded  that  the  case  be  sent  to  the  next  nearest 
justice  of  the  peace.  When  the  transcript  was  filed 
before  the  mayor,  the  defendant  demurred  to  the 
jurisdiction  of  that  officer  or  court.  The  demurrer 
was  overruled,  and  the  defendant  excepted.  A 
trial  was  had,  and  the  defendant  was  found  guilty, 
and  sentenced  to  imprisonment  in  the  county  jail  for 
ten  days.  An  appeal  was  taken  to  the  district  court, 
where,  on  the  motion  of  the  defendant,  the  prosecution 
^as  dismissed,  and  the  defendant  was  discharged, 
because  the  mayor  did  not  have  jurisdiction  to  try  the 
case.  The  question  to  be  determined  is,  should  the 
justice  have  transferred  the  case  to  the  next  nearest 
justice  of  the  peace?  It  is  provided  by  section  4671  of 
the  Code  that  when  a  proper  application  has  been  filed 
in  a  case  commenced  before  a  justice  of  the  peace, 
"the  justice  must  immediately  transmit  all  the  orig- 
inal papers,  and  a  transcript  of  all  of  his  docket  entries 
in  the  case,  to  the  next  nearest  justice  in  the  town- 
ship," and  said  section  further  provides  that,  in  case 
the  next  nearest  justice  is  disqualified  from  acting  in 
the  trial  of  the  case,  the  venue  shall  be  changed  "to 
the  next  nearest  justice  in  the  county  "  against  whom 
no  disqualifying  objection  exists.  By  section  506  of 
the  Code  it  xo  enacted  that  the  mayor  of  a  city  or 
incorporated  town  shall  have  the  jurisdiction  of  a  jus- 
tice of  the  peace,  "and  the  rules  of  law  regulating 
proceedings  before  a  justice  shall  be  applicable  to  pro- 
ceedings before  such  mayor."  This  last  section  of  the 
statute  makes  no  specific  provision  for  a  change  of 
venue  from  a  mayor  to  a  justice  of  the  peace.  In 
Finch  V.  Marvin,  46  Iowa,  384,  this  court  held  that,  as 
the  law  provides  that  the  rules  of  law  regulating 
proceedings  before  a  justice  of  the  peace  shall  be 
applicable  to  proceedings  before  a  mayor,  a  change  of 
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venue  from  a  mayor  to  a  justice  of  the  peace  might  be 
had.  But  it  was  not  determined  in  that  case,  nor 
in  any  case  cited  in  argument  by  counsel,  that  a 
change  of  venue  may  be  had  from  a  justice  of  the 
peace  to  the  mayor  of  a  city  or  town.  Section  4671 
of  the  Code,  above  quoted,  provides  just  what  a  jus- 
tice of  the  peace  shall  do  in  the  matter  of  making 
such  an  order.  He  is  required  to  send  the  case  to  the 
next  nearest  justice  in  the  township,  and  may,  upon 
the  contingency  provided  in  the  statute,  transfer  it  to 
another  justice  in  the  county.  No  provision  is  made 
for  sending  it  to  the  next  nearest  mayor  of  a  city  or 
town.  The  word  "justice"  is  not  a  general  term, 
applicable  alike  to  all  courts  having  jurisdiction  of 
minor  offenses.  It  is  used  throughout  the  statute  as 
applicable  to  justices  of  the  peace,  and  not  to  mayors 
or  judges  of  police  courts  or  other  oflBcers.  We  think 
the  court  correctly  held  that  the  order  changing  the 
venue  to  the  mayor  of  Allison  was  error,  and  that  the 
mayor  acquired  no  jurisdiction  to  try  the  defendant 
for  the  alleged  offense.  It  is  to  be  remembered  that 
this  case  does  not  involve  the  rights  of  a  defendant 
who,  by  his  acts,  consents  to  a  change  to  a  justice  of 
the  peace  who  is  in  fact  not  the  next  nearest  to  the 
justice  before  whom  the  case  was  commenced.  The 
defendant  herein  objected  and  protested  against  being 
taken  before  the  mayor,  at  every  opportunity  he  had 
up  to  the  final  dismissal  in  the  district  court. 

It  is  contended  that  an  appeal  from  the  mayor 
was  not  the  proper  remedy.    We  think  that,  as  this  is 
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William  Gbegobt,  Appellant,   v.    The    CmoAoo   & 
Northwestern  Railway  Company. 

Qeetment  9i  FMsenger.    Where  a  passenger  takes  a  dog  with  him 
1    into  a  passenger  car,  contrary  to  the  rules  of  the  railroad  com- 
pany, and  refuses  to  remove  him  when  requested,  the  conductor  is 
8   Justified  in  remoying  both  from  the  car  in  a  proper  manner,  though 
the  passenger  has  paid  his  fare. 

Bbasonablb:    Court  and  jury.    The  reasonableness  of  a  rule  of  a 
railway  company  prohibiting  a  passenger  from  having  a  dog 
8    with  him  in  its  passenger  coach,  and  exacting  a  charge  for  carry- 
ing dogs  in  the  baggage  car,  is  a  question  of  law  for  the  court; 
and  its  holding  that  such  rules  are  reasonable,  is  affirmed. 

BicoYSRY  of  ticket.    A  passcnger  who  is  removed  from  a  railway 
train  on  account  of  his  refusal  to  comply  with  a  reasonable  regu- 
4   lation  of  the  company,  forfeits  his  rights  under  his  ticket,  and 
cannot  recover  the  vadue  thereof. 

Appeal  from   Crawford   District  Court.— Jloisf.  Z.  A. 
Church,  Judge. 

Saturday,  December  12, 1896. 

Action  at  law,  to  recover  damages  for  being 
ejected  from  one  of  defendant's  passenger  trains.  At 
the  conclusion  of  the  evidence  on  behalf  of  plaintiff, 
the  court  sustained  defendant's  motion  for  a  verdict, 
and  rendered  judgment  for  the  defendant.  PlaintifiE 
appeals. — Affirmed, 

J.  P.  Conner  for  appellant. 

jP.  J.  Garrison  and  Hubbard  dk  Dawley  for  appellee. 

Given,  J. — ^I.  The  grounds  of  defendant's  motion 
for  a  verdict  were,  that  the  evidence  shows  that  the 
plaintiff  was  ejected  from  the  train  lawfully,  and 
without  unnecessary  violence,  insult,  or  injury;  that 


Digitized  by 


Google 


846  Gbboort  v.  C.  &  N.  W.  Rt.  Co.         [100  Iowa 

the  requirement  that  he  remove  his  dog  was  reasona- 
ble, and  one  which  the  conductor  had  a  right  to 
enforce  by  removing  the  plaintiff;  and  that  there  is 
not  sufficient  evidence  to  sustain  a  verdict  for  the 
plaintiff.  The  errors  assigned  are,  that  the  court 
erred  in  sustaining  this  motion  on  each  and  every 
ground  thereof,  and  in  not  submitting  the  case  to  the 
jury. 

But  two  witnesses  were  examined,  namely,  the 
plaintiff  and  H.  Williams,  and  the  facts  testified  to 
are,  in  substance,  as  follows:  In  September,  1893,  the 
plaintiff,  in  response  to  a  telegram  from  his  ynie  to 
come  to  their  home,  near  Kimball,  S.  D.,  got  on  board 
one  of  defendant's  passenger  trains  at  Sutherland, 
Iowa,  for  Hawarden.  Plaintiff  did  not  have  time  to 
buy  a  ticket,  and  consequently  paid  his  fare  to  the 
first  station,  where,  by  the  direction  of  the  conductor, 
he  purchased  a  ticket  for  one  dollar  and  forty-five 

cents  to  Hawarden,  which  ticket  he  surrendered 
1  to  the  conductor.    When  he  boarded  the  train 

he  had  with  him  a  bird  dog,  led  by  a  cord,  which 
he  took  with  him  into  the  smoking  car,  and  placed 
between  the  seats  where  he  sat.  After  plaintiff  had 
given  up  his  ticket,  the  brakeman,  observing  the  dog, 
said  to  the  plaintiff:  "Why  don't  you  put  the  dog  in 
the  baggage  car?  If  you  want  to  ride  with  a  dog  it  is 
no  reason  other  people  should."  After  that,  plaintiff 
asked  the  conductor,  as  he  was  passing,  if  his  dog 
could  ride  in  there,  and  was  told:  "We  have  been 
forbidden  to  let  people  put  their  dogs  in  the  coach. 
They  have  to  be  put  in  the  baggage  car;"  and  told 
plaintiff  to  put  him  there  at  Alton.  At  Alton  plain- 
tiff took  his  dog  to  the  baggage  car,  and  was  told  by 
the  baggage  man  that  he  must  pay  fifty  cents  to  put 
the  dog  in  the  car.  Thus  far  we  have  the  testimony 
of  the  plaintiff  alone,  and  as  to  what  followed,  we 
have  also  the  testimony  of  Mr.  Williams,  whg  was  at  the 
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baggage  car.  Plaintiff  says  the  baggage  man  told  him 
it  would  cost  fifty  cents.  That  he  (plaintiff)  told  the 
baggage  man  that  he  thought  he  bad  only  money 
enough  to  get  home,  and  that  he  replied:  "I  can't 
help  it.  I  can't  carry  him  then;"  and  that  plaintiff 
went  back  to  his  seat  in  the  smoking  car,  taking  the 
dog  with  him.  He  further  testified  as  follows:  "In 
a  few  minutes  the  conductor  and  brakeman  both  came 
in.  The  conductor  said:  *I  thought  you  were  going 
to  put  your  dog  in  the  baggage  car.'  I  said  I  was  but 
they  would  not  take  him  without  my  paying  fifty 
cents,  and  I  did  not  have  money  enough  only  to  pay 
my  way  home  to  Brule  county.  He  said:  ^Well,  you 
had  better  dig  up,  or  you  will  have  to  get  off.  You 
can't  take  your  dog  on  this  train.'  I  told  him  to  give 
me  my  ticket  back,  and  he  said  he  would  not  do  it,  or 
could  not  do  it,  I  do  not  know  which;  but  anyhow  he 
took  hold  of  me,  and  said:  *Dig  up,  or  get  off  here,' 
and  took  hold  of  my  arm,  and  said:  'Come  along.'  I 
was  sitting  on  the  left-hand  side  of  the  car,  and  I  took 
hold  of  the  seat,  and  held,  and  he  pulled  on  me,  and  I 
held  to  the  seat,  and  he  was  a  small  fellow,  and  he 
didn't  get  me  loose.  Then  the  brakeman  attempted 
as  though  he  was  going  to  take  hold  of  me  too.  The 
conductor  seemed  to  get  mad  or  excited  or  something, 
and  said:  'I  will  show  you,  if  you  don't  get  off/  and 
went  out  the  door,  and  in  a  few  minutes  he  came  in 
with  the  city  marshal,  who  walked  up  to  me,  and  said: 
*I  guess,  old  man,  you  will  have  to  come  here,'  and 
took  hold  of  me.  The  man  had  a  star  on  his  coat. 
When  I  saw  the  star,  I  told  the  man  I  had  a  first- 
class  ticket  to  ride  on  the  train.  The  conductor  said: 
*Well,  hurry  up,  and  take  him  off.'  He  got  hold 
on  the  other  side,  and  the  marshal  says:  *I  am 
an  oflScer/  and  reached  his  hand  behind  him,  as 
though  he  was  going  to  draw  a  weapon  or 
something,   and    I    said*    *I    guess    you   have  the 
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authority  to  arrest  me,  and  take  me  off,  and  I  will 
go.'  I  got  on  the  platform,  and  the  marshal  stood  by 
me,  and  the  conductor  waved  the  engineer  to  pull  out, 
and  the  marshal  would  not  lot  me  get  on."  Mr. 
Williams,  who  had  come  to  the  train  to  receive  some 
express  goods,  testified  to  substantially  the  same 
occurrence  at  the  baggage  car,  except  that  the  bag- 
gage man  said  it  would  cost  twenty- five  cents  to 
carry  the  dog.  He  testified  as  follows  as  to  what 
occurred  after  the  plaintiff  was  told  he  could  not  put 
his  dog  in  the  baggage  car  without  paying:  "Mr. 
Gregory  turned,  and  walked  away,  and  as  he  walked 
away  said  he  had  a  first-class  ticket,  and  was  going  to 
take  his  dog  with  him  in  the  coach,  and  he  went  and 
got  into  the  coach,  and  took  the  dog  with  him.  The 
brakeman  and  conductor  then  went  into  the  coach.  I 
stepped  on  the  platform  of  the  coach,  and  heard  the 
conductor  talking  with  Mr.  Gregory.  He  told  Mr. 
Gregory  he  would  have  to  put  the  dog  in  the  baggage 
car.  Mr.  Gregory  said  he  had  been  to  the  baggage 
car  with  the  dog,  and  the  baggage  man  wouldn't  take 
him  until  he  gave  him  twenty-five  cents.  Mr.  Gregory 
said  he  did  not  have  twenty-five  cents;  that  if  he  did 
have  it  he  would  give  it,  and  put  the  dog  in  the  bag- 
gage car.  The  conductor  then  said,  "Your  dog  can't 
ride  in  this  coach,  and  you  will  have  to  take  him  off." 
Gegory  said  he  had  a  first-class  ticket,  and  he  was  not 
going  to  leave  his  dog*  They  had  more  or  less  talk 
that  I  can't  remember,  but  the  conductor  said: 
'You'll  have  to  get  off.  Your  dog  can't  ride  in  this 
coach.'  Then  Gregory  told  him  that  he  and  his  crew 
could  not  put  him  off,  and  the  condutor  said,  *I  will 
show  you  that  you  can  be  put  off,'  or  'taken  off  the 
train,'  and  stepped  off  the  coach,  and  called  the  mar- 
shal of  the  town.  The  marshal  came,  and  told  Mr. 
Gregory  he  would  have  to  get  off  the  train  with  the 
dog.    Mr.  Gregory  said  to  the  marshal,  1  suppose  you 
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have  the  right  to  take  me  off/  and  he  got  ap,  and 
took  his  dog,  and  walked  out  of  the  coach  with  the 
marshal" 

EL  Appellant^s  first  contention  is  "that  it  was 
not  for  the  court  to  decide  whether  it  was  a  reason- 
able or  proper  regulation  which  prohibited  the  dog's 

riding  in  the  smoking  car  with  the  plaintiff, 
2         but  a  question  of  fact  for  the  jury  to  decide." 

Appellant  refers  to  no  authority,  and  the  only 
case  we  find  that  seems  to  hold  the  rule  contended  for 
is  State  v.  Overton,  24  N.  J.  Law,  435.  An  examina- 
tion of  that  case  will  show  that  it  is  not  authority  for 
the  rule.  The  question  is  discussed  at  length,  a  dis- 
tinction made  between  by-laws  and  regulations  affect- 
ing third  persons,  and  a  seeming  holding  that  the 
reasonableness  of  the  former  should  be  determined  by 
the  court,  and  of  the  latter  by  the  jury.  The  court 
says,  however:  "Here  was  no  evidence  of  any  by-law, 
or  of  any  regulation  made  by  the  company  affecting 
the  rights  of  passengers  upon  the  reasonableness  or 
validity  of  which  either  court  or  jury  was  called  upon 
to  decide.  The  right  of  the  passenger  rested  upon  his 
contract."  Again,  the  court  says,  "But  there  was,  in 
reality,  no  such  question  involved  in  the  present  case." 
In  that  case  the  defendant,  a  conductor,  was  prose- 
cuted criminally  for  ejecting  a  man  from  the  train 
who  had  purchased  a  ticket  from  one  point  to  another, 
and  had  stopped  at  an  intermediate  station  without  a 
stop-over  check,  and  sought  to  ride  on  the  defendant's 
train  on  the  train  check  of  the  first  conductor.  In 
State  V.  Ghoviriy  7  Iowa,  204,  the  defendant,  a  conductor, 
was  prosecuted  for  ejecting  a  man  who  refused  to  pay 
ten  cents  more  than  the  price  of  a  ticket,  exacted 
from  passengers  who  did  not  procure  tickets.  After 
recognizing  the  right  of  the  company  to  make  reason- 
able regulations  for  the  safety  and  security  of  its 
passengers  to  facilitate  its  business^  and  for  the  conduct 
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of  passengers  while  on  its  trains,  the  court  says: 
"In  State  v.  Overton,  24  N.  J.  Law,  435,  it  was  held  that 
the  reasonableness  of  the  regulations  was  a  question 
of  fact  for  the  jury;  and  to  this  we  may  add  that  all 
regulations  will  be  deemed  reasonable  which  are  suit, 
able  to  enable  the  company  to  perform  the  duties 
it  undertakes,  and  to  secure  its  own  just  rights 
in  such  employment;  and  also  such  as  are  necessary 
and  proper  to  insure  the  safety  and  promote  the  com- 
fort of  passengers," — referring  to  Commonwealth  v. 
Power,  7  Metcalf  (Mass.)  596.  This  might  seem 
decisive  of  the  question,  but,  referring  to  that  case,  it 
will  be  seen  that  it  was  tried  to  the  court  without  the 
intervention  of  a  jury;  therefore  this  question  could 
not  arise,  and  what  is  said  is  not  decisive  of  the  ques- 
tion, but  merely  incidental  to  the  matters  being  con- 
sidered. The  question  is  not  referred  to  in  the  Power 
Case.  Justice  Stockton,  dissenting,  says:  "Whether 
the  reasonableness  of  any  given  law,  rule,  or  regulation 
is  to  be  determined  by  the  court,  or  is  a  question  of  fact 
for  a  jury,  has  not  been  settled  by  any  preponderance  of 
authority."  In  Railroad  Co.  v.  Fleming,  14  Lea.  145,  it 
is  said:  "The  rules  and  regulations  of  a  railroad  cor- 
poration, as  of  other  corporations,  are  subject  to  the 
requirements  that  they  must  be  reasonable.  Whether 
they  are  reasonable  or  not,  is  a  question  for  the  court, ' 
and  not  for  the  jury,  and  this  is  for  the  obvious  reason, 
that  there  must  be  uniformity  in  the  construction, 
which  can  always  be  obtained  by  the  decision  of  the 
court.  If  left  as  a  question  of  fact  to  the  jury,  the  result 
might  vary  with  each  jury,  and  the  corporation  could 
have  no  certainty  that  any  rule  would  stand  the  test  with 
every  jury.  Ordinarily,  too,  jurors  are  not  aware,  and 
cannot  readily  be  made  aware,  of  all  the  reasons 
calling  for  the  rule,"  -  referring  to  Vedder  v.  Fellows^ 
20  N.  T.  126,  which  fully  sustains  the  conclusion.  Sec, 
also  Avery  v.  Railroad  Co.,  121 N.  T.,  at  page  44  (24N.  E. 
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Rep.  23).  In  Railroad  Co.  v.  Wittemore,  43  111.  420,  the 
lower  court  left  it  to  the  jury  to  say  whether  a  rule 
requiring  passengers  to  surrender  their  tickets  was 
reasonable,  and  the  supreme  court  said:  "This  was 
error.  It  was  proper  to  admit  testimony,  as  was 
done,  but,  either  with  or  without  this  testimony,  it 
was  for  the  court  to  say  whether  the  regulation  was 
reasonable,  and,  therefore,  obligatory  upon  the  passen- 
gers. The  necessity  of  holding  this  to  be  a  question 
of  law,  and,  therefore,  within  the  province  of  the 
court  to  settle,  is  apparent  from  the  consideration  that 
it  is  only  by  so  holding  that  fixed  and  permanent 
relation  can  be  established.  If  this  question  is  to  be 
left  to  juries,  one  rule  would  be  applied  by  them  to-day 
and  another  to-morrow.  In  one  trial  a  railway  would  be 
liable,  and  in  another,  presenting  the  same  question, 
not  liable.  Neither  the  companies  nor  passengers 
would  know  their  rights  or  their  obligations.  A  fixed 
system  for  the  control  of  the  vast  interests  connected 
with  railways  would  be  impossible,  while  such  a  system 
is  essential  equally  to  the  roads  and  to  the  public." 
In  Chilton  v.  Railroad  Co,,  114  Mo.  89  (21  S.  W.  Rep. 
458),  one  contention  was  whether  a  regulation  which 
excluded  colored  women  from  the  ladies'  coach  was 
reasonable.  The  court  says:  "Whether  this  regula- 
tion, the  facts  being  undisputed,  was  a  reasonable 
one,  was  a  question  of  law,  to  be  determined  by  the 
court;  and  in  submitting  it  as  a  question  of  fact  to  the 
jury,  the  court  committed  error."  In  Railroad  Co.  v. 
Wysor,  82  Va.  250,  it  is  said,  at  page  261:  "  The  rea- 
sonableness  of  the  rules  and  regulations  of  a  railroad 
company  is  a  question  of  law  addressed  to  the  courts." 
See,  also.  Commonwealth  v.  Worcester,  3  Pick.  462,  and 
Vandine  Case,  6  Pick.  187.  We  are  of  the  opinion  that 
reason  and  the  weight  of  authorities  are  in  favor  of  the 
rule  that  the  reasonableness  of  regulations  prescribed 
by  railroad  corporations  for  the  safety,  comfort,  and 


Digitized  by 


Google 


853  Gbbgobt  t.  C.  &  N.  W.  Rt.  Co.  [100  Iowa 

conduct  of  its  passengers,  and  for  the  proper  manage- 
ment of  its  business,  are  questions  for  the  courts  to 
decide.  We  think  the  court  properly  held  that  the  reg- 
ulations prohibiting  persons  from  taking  dogs  with  them 
to  be  carried  on  cars  used  for  the  carriage  of  passengers, 
and  the  rule  requiring  pay  for  carrying  them  in  baggage 
cars,  are  reasonable,  and  were  properly  held  to  be  such 
by  the  trial  court. 

III.    Appellaut's  further  contention  is  that  the 
most  that  could  be  claimed  would  be  that  the  conduc- 
tor could  have  the  dog  removed  from  the  car,  but  not 
the  plaintiff.    If  plaintiff  had  removed  his  dog 

3  from  the  car,  unquestionably  he  had  a  right  to 
remain  thereon.  ,This  he  did  not  do,  nor  offer 

to  do.  It  is  evident  that  when  he  failed  to  get  his  dog 
carried  in  the  baggage  car,  he  determined  to  keep  him 
with  him  in  the  smoking  car.  As  he  walked  away 
from  the  baggage  car,  he  said  "he  had*  a  first-class 
ticket,  and  was  going  to  take  his  dog  with  him  in  the 
coach,"  and  did  so.  He  was  told,  "Tour  dog  can't  ride  . 
in  this  coach,  and  you  will  have  to  take  him  off."  To 
this  he  replied  that  "he  had  a  first-class  ticket,  and  he 
was  not  going  to  leave  his  dog."  It  is  evident  that  the 
plaintiff  not  only  refused  to  remove  the  dog,  as  it  was 
his  duty  to  do,  but  insisted  on  keeping  him  in  the  car. 
The  rule  that  prohibited  this  is  reasonable,  and,  as  the 
plaintiff  refused  to  remove  the  dog,  the  conductor  was 
justified  in  removing  both  from  the  car,  and  did  so  in 
a  proper  manner. 

It  is  argued  that  plaintiff  is  entitled  to  recover 

the  value  of  his  ticket  from  Alton  to  Ha  warden;  but 

not  so,  as  he  had  forfeited  his  right  to  ride  on 

4  the  train  by  refusing  to  comply  with  a  reasona- 
ble regulation.    Under  the  evidence,  there  was 

no  question  to  be  submitted  to  the  jury,  and  no  evi- 
dence to  support  a  verdict  for  the  plaintiff. — ^Affibmbd. 
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Abgo,  MoDupfie  &  Aego  v.  J.  A.  Blondbl,  Appellant. 

Contract:  administratob:  Personal  liability.  A  written  agree- 
ment reciting  that  a  firm  of  attorneys,  had  been  advising  the  heirs  of 
an  estate,  and  had  procured  the  appointment  of  a  named  person  as 
a  co-administrator  thereof,  and  that  such  co-administrator  as  such 
promises  to  pay  a  certain  sum  for  such  services  and  to  reimburse 
them  for  moneys  expended,  in  consideration  for  which  they  are  to 
release  him  and  his  co-administrator  from  all  claims  on  account 
thereof,  is,  when  signed  by  the  co.administrator,  individually,  his 
individual  contract,  on  which  he  may  be  sued  individually,  whether 
the  services  were  to  the  estate  or  not 

Appeal  from  Woodbury  District  Court. — ^Hon.  Geobgb 
W,  Wakbfibld,  Jadge. 

Saturday,  Deoembbb  12, 1896. 

ACTION  to  recover  upon  a  pontract  in  writing. 
Defendant  demurred  to  the  petition,  which  demurrer 
was  overruled ;  and,  defendant  electing  to  stand  thereon, 
judgment  was  rendered  against  him,  from  which  he 
appeals. — Affirmed. 

Lohrj  Gardiner  &  Lohr  for  appellant. 

ArgOj  McuDjffie  dk  Argo  in  pro.  per. 

Given,  J. — The  contract  sued  upon  is  as  follows: 
"This  contract,  made  and  entered  into  by  and  between 
J.  A.  Blondel,  party  of  the  first  part,  and  Argo,  McDuf- 
fie  &  Argo,  parties  of  the  second  part,  witnesseth: 
That  whereas,  the  parties  of  the  second  part  have  per- 
formed legal  services  in  the  matter  of  the  estate  of 
John  B.  Arteaux,  deceased,  in  advising  with  the  heirs 
of  said  decedent,  and  in  assisting  said  J.  A.  Blondel  in 
procuriiig  the  appointment  as  co-administrator  of  said 
estate,  it  is  hereby  agreed  and  understood  that  said  J. 

Vol.  100  la— 23 
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A.  Blondel,  as  such  co-administrator,  shall  pay  the 
said  parties  of  the  second  part,  for  their  said  services, 
the  sum  of  one  hundred  and  twenty-five  dollars,  and 
reimburse  them  for  the  actual  expenses  they  have  laid 
out  in  the  matter  up  to  this  date,  in  the  proximate 
sum  of  twenty-five  dollars;  and,  in  consideration  of 
the  amount,  the  parties  of  the  second  part,  hereby 
agree  to  release  the  party  of  the  first  part  and  the 
other  administrator  of  the  estate,  from  all  fees  ol 
claims  for  services  which  they  have  rendered  in  rela- 
tion to  said  appointment  in  Iowa  up  to  this  time,  and 
which  may  hereafter  be  rendered  in  Iowa  in  relation 
to  said  appointment.  J.  A.  Blondel,  Party  of  the  First 
Part.  Argo,  McDuffie  &  Argo,  Parties  of  the  Second 
Part/'  The  grounds  of  the  demurrer  are:  (1)  The 
contract  set  out  in  plaintiff's  petition  shows  that 
the  defendant,  J.  A.  Blondel,  executed  the  same  as 
co-administrator  of  the  estate  of  John  B.  Arteaux, 
deceased,  solely  to  b!nd  said  estate;  (2)  that  said  con- 
tract does  not  show  any  personal  liability  on  the  part 
of  the  defendant,  J.  A.  Blondel.  The  contention  is, 
whether  appellant  is  individually  liable  on  this  con- 
tract. 

The  contract  is  entered  into  and  signed  by  him, 
not  as  administrator,  but  in  his  individual  capacity. 
The  services  to  be  paid  for,  though  in  the  matter  of 
the  estate,  seem  to  have  been  regarded  as  not  properly 
chargeable  to  the  estate.  They  were  to  the  heirs  in 
advising  with  them,  and  to  appellant  in  procuring  the 
appointment  as  co-administrator.  True,  the  contract 
recites  "that  said  J.  A.  Blondel,  as  such  co-adminis- 
trator, shall  pay,"  but  following  this  it  is  provided 
that,  "in  consideration  of  the  amount,  the  parties  of 
the  second  part  hereby  agree  to  release  the  party  of 
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the  parties  that  the  services  rendered  in  relation  to 
the  appointment  might  be  chargeable  to  the  estate. 
We  think  this  contract  shows  quite  plainly  that  appel- 
lant agreed  as  an  individual  to  assume  and  pay  for 
these  services  in  the  amount  named,  regardless  of 
whether  they  were  to  the  estate  or  not.  The  judg- 
ment of  the  district  court  is  affirmed. 


W.  G.  Press  &  Company,  Appellants,  v.  J.  R.  Duncan. 

Gaming  Contract:  evidence  of  intknt:  Conflicting  evidence  on 
appeal.  The  question  whether  a  contract  for  the  purchase  of 
grain  through  a  broker,  contemplated  an  actual  delivery  of  the 
grain,  or  merely  a  purchase  on  margins,  and  was  therefore  invalid, 
is  to  be  determined,  not  only  from  the  contract,  but  also  from 
the  conduct  of  the  parties  themselves,  and  where  the  evidence  as 
to  intent  conflicts,  this  court  will  not  interfere  with  the  finding. 

Appeal  from   Louisa  District  Court. — ^Hon.  D.  Ryan, 

Judge. 

Saturday,  December  12,  1896. 

Plaintiff's  suit  is  brought  on  a  promissary  note 
for  five  hundred  dollars,  drawing  six  per  cent,  interest, 
and  dated  March  3,  1893.  It  is  due  January  1,  1894. 
Defendant  claims  that  the  note  sued  on  was  given  for 
money  due  plaintiffs,  for  margins  advanced  by  them 
for  defendant  on  option  deals;  that  it  was  the  inten- 
tion of  all  the  parties  to  said  transaction,  that  no 
grain  should  be  delivered,  and  no  further  purchase 
price  paid,  but  said  contracts  should  be  settled 
by  the  payment  of  the  difference  between  the 
contract  price  of  the  grain  purchased  and  the  market 
price  of  the  same  at  the  time  fixed  in  the  contract. 
They  therefore  claim  that  the  note  sued  on  is  without 
consideration.  The  cause  was,  by  agreement  of  par- 
ties, tried  to  the  court,  and  at  the  conclusion  of  the 
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trial  a  judgment  was  entered  against  the  plaintiffs  for 
costs,  and  they  appeal.— ^j^rm^i. 

Gray  <&  Tucker  for  appellants. 

C.  A.  Carpenter  for  appellee. 

KiNNB,  J. — I.  The  contention  of  the  defendant  in 
this  case  is,  that  the  consideration  of  the  note  in  suit 
was  margins  put  up  by  plaintiffs  for  the  defendant,  in 
option  deals  on  the  Board  of  Trade  of  the  City  of  Chi- 
cago, in  transactions  in  which  no  grain  or  produce 
was  ever  received  or  delivered,  and  that  it  was  the 
intention  of  both  plaintiffs  and  defendant,  that  no 
grain  or  produce  so  pretended  to  be  purchased,  should 
be  received  or  delivered,  but  that  the  differences  aris- 
ing upon  said  deals  should  be  paid  in  money.  Coun- 
sel for  appellants  concede  that,  "where  the  parties 
intend  that  the  contract  shall  be  settled  by  the  pay- 
ment of  differences  between  the  contract  price  and 
the  market  price  at  a  time  fixed,  the  contract  is  void.'* 
Optional  contracts,  in  such'  cases,  are  void,  when  they 
do  not  contemplate  the  actual  delivery  of  the  com- 
modity purchased,  but  rather  contemplate  that  the 
subject  of  the  contract  is  not  intended  to  be  delivered. 
Gregory  v.  Wattowa,  58  Iowa,  718  (12  N.  W.  Kep.  726); 
Murray  v.  Ocheltree,  59  Iowa,  436  (13  K  W.  Rep.  411); 
First  Nat.  Bank  of  Lyons  v.  Oskaloosa  Packing  Co.,  66 
Iowa,  41  (23  N.  W.  Rep.  255);  Tomhlin  v.  Callen,  69 
Iowa,  229  (28  N.  W.  Rep.  573);  Osgood  v,  Bander,  75 
Iowa,  557  (39  N.  W.  Rep.  887).  There  being  no  dispute 
as  to  the  law  applicable  to  this  case,  we  need  not  cite 
authorities  from  other  courts.  The  cases  above  cited 
also  hold  that  the  intention  of  both  parties  to  the 
contract  must  be  determined,  not  only  from  the  con- 
tract itself,  but  as  well  from  the  acts  and  conduct  of 
the  parties  under  it.    The  plaintiffs  ail  testify  that 
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these  deals,  which  defendant  insists  were  mere  option 
contracts,  in  fact  contemplated  an  actual  delivery  of 
the  grain  and  produce  dealt  in,  and  that  the  reason 
there  was  no  delivery  was,  because  the  contracts  were 
closed  out  by  order  of  the  defendant  before  they 
matured.  If  they  are  to  be  believed,  then  the  con- 
tracts were  legal,  and  the  note  is  based  upon  a  valid 
consideration.  On  the  other  hand,  the  defendant's 
evidence  shows,  that  he  had  no  intention  or  expecta- 
tion that  the  commodity  purchased  should  ever  be 
delivered,  and  there  are  facts  and  circumstances 
appearing  in  the  evidence,  which  need  not  be  recited, 
which  tend  strongly  to  show  that  the  intention  of  the 
plaintiff  was  the  same  as  that  of  the  defendant. 
Under  such  a  conflict  in  the  evidence,  we  are  not  war- 
ranted in  disturbing  the  finding  and  judgment  of  the 
court  below,  which  has  the  force  and  effect  of  a  ver- 
dict of  a  jury. — Affirmed. 


M.  V.  Young  v.  The  Chicago,  Milwaukee  &  St.  Paul    ujo-awi 
Railway  Company,  Appellant.  ' 

BMTding  MoTing  Train:  violation  of  state  law:  Rules  of  rail* 
road.  Under  the  statutes  of  Illinois  (Hurd's  Revised  Statutes 
1891,  chapter  114,  section  79),  forbidding  any  person  to  board  a 
moving  train,  except  in  compliance  with  law,  or  by  permission, 
1  under  the  lawful  rules  and  regulations  of  the  company,  a  person 
injured  while  attempting  to  board  a  moving  train  within  the  state 
of  Illinois,  cannot  recover  therefor,  in  Iowa,  unless  it  appears  that 
he  was  acting  in  compliance  with  law,  or  by  permission,  under  the 
lawful  rules  of  the  company. 

BuBDBN  OF  PBoop.    Where  such  attempt  was  made  by  permission,  or 
direction,  of  the  conductor  of  the  train,  the  burden  is  on  the 
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Apj^ealfrom  Guthrie  District  Court. — Hon,  J,  H.  k:Bvi:Br 
GATE,  Judge. 

Saturday,  Dbobmbbr  12, 1896. 

This  is  an  action  for  damages  which  plaintiff 
claimed  to  have  sustained  because  of  injuries  received 
while  attempting  to  board  a  moving  train  of  the 
defendant  company  at  Kirkland,  III.  Plaintiff  was  a 
resident  of  Tale,  Iowa,  and  was  shipping  four  cars  of 
live  stock  from  his  home  to  Chicago,  HI.  He  was 
accompanying  said  stock,  and  was  riding  on  a  ship- 
per's pass.  As  the  train  slowed  up  at  Kirkland,  plain- 
tiff claims  the  conductor  advised  him  that  they  would 
have  fifteen  minutes  at  Kirkland  for  lunch,  and  also 
stated  that  there  was  a  lunch  counter  there.  Plaintiff 
claims  he  got  out  of  the  caboose,  and,  with  others, 
entered  the  lunch  room,  and  shortly  thereafter  the 
train  was  seen  to  move,  whereupon  some  one  asked 
the  conductor  if  the  train  was  going,  and  he  replied, 
"Yes;  better  get  on;  the  train  was  going,"  or  "Get  on 
the  train,  if  you  don't  want  to  get  left,"  or  something 
to  that  effect.  Whereupon  plaintiff  hastened  from 
the  lunch  room,  and  ran  to  the  rear  of  the  train,  which, 
he  testifies,  was  going  at  from  three  to  four  miles  an 
hour,  and  attempted  to  climb  on  the  rear  platform  of 
the  caboose.  In  making  the  attempt,  and  while  hav- 
ing hold  of  a  car,  a  jerk,  as  he  claims,  of  the  train, 
loosened  his  hold,  and  he  fell  on  the  rails,  breaking  and 
otherwise  injuring  his  teeth,  and  inflicting  other 
injuries.  The  defendant  pleaded  a  general  denial,  and 
that  the  accident  was  caused  by  plaintiff's  negligence; 
also,  a  statute  of  the  state  of  Illinois  prohibiting  pas- 
sengers from  mounting  moving  trains.  A  trial  was  had 
to  a  jury,  which  returned  a  verdict  for  plaintiff  in 
the   sum   of  one  hundred  and  twenty-five  dollars. 
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Jadgment  was  entered  upon  the  verdict,  from  which 
defendant  appeals. — Reversed. 

E.  W.  Weeks  and  Wright  dk  Baldwin  for  appellant. 

8.  D.  Nichols  for  appellee. 

Bonne,  J. — I.  Our  conclusion  in  this  case  requires 
the  consideration  of  but  one  question,  which  we  deem 
decisive  of  plaintiff's  rights.    The  defendant  pleaded 

a  statute  of  the  state  of  Illinois,  which  provides: 
1         "No  person  or  minor  shall  climb,  jump,  step, 

stand  upon,  cling  to  or  in  any  way  attach  him- 
self to  any  locomotive  engine  or  car,  either  stationary 
or  in  motion,  upon  any  part  of  the  track  of  any  rail- 
road, unless  in  so  doing  he  shall  be  acting  in  compli- 
ance with  law,  or  by  permission,  under  the  lawful 
rules  and  regulations  of  the  corporations  then  owning 
and  managing  such  railroads."  Kurd's  Rev.  St.  1891, 
chapter  114,  section  79.  Another  section  provides  for 
the  imposition  of  a  fine  for  a  violation  of  the  act.  Id. 
section  81.  Plaintiff  cannot  recover  in  this  action  if 
his  own  negligence  contributed  to  produce  the  injuries 
of  which  he  complains.  If  such  injuries  were  received 
as  the  direct  result  of  a  violation  of  the  statute  of  the 
state  of  Illinois,  then  it  must  be  held  that  his  act  in 
attempting  to  mount  the  moving  train  was,  as  a  mat- 
ter of  law,  negligence,  which  precludes  his  recovery. 
One  may  not  be  guilty  of  contributory  negligence  who 
receives  an  injury  while  he  is  engaged  in  an  act  in 
violation  of  law.  Gross  v.  Miller,  95  Iowa,  72  (61  N. 
W.  Rep.  385);  Schmid  v.  Humphrey,  48  Iowa,  652;  Van 
Horn  V.  Railway  Co.,  63  Iowa,  68  (18  N.  W.  Rep. 
679).  The  test  is,  was  the  unlawful  act  the  proximate 
cause  of  the  accident,  or  injury?  If  so,  he  cannot 
recover.  Beach,  Contrib.  Neg.  sections  45-47;  4  Am. 
&  Eng.  Enc.  Law,  p.  50;  Gross  v.  Miller,  93  Iowa,  72 
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(61  N.  W.  Rep.  385).    In  other  words,  if  there  was  such 

a  relation  or  conneption  between  the  accident 
t         and  the  act  of  violating  the  statate  of  the  state 

of  Illinois,  on  part  of  the  plaiHf^iff,  as  to 
cause,  or  help  to  cause,  i^e  accident,  then  he  was 
guilty  of  contributory  negligence,  as  a  matter  of  law. 
Gross  V.  Miller,  93  Iowa,  72  (61  N.  W.  Rep.  385);  Van 
Horn  V.  Railway  Co.,  63  Iowa,  68  (18  K  W.  Rep.  679); 
Schmid  v.  Humphreyy  48  Iowa,  G52;  Gribhle  v.  City  of 
Sioux  City,  38  Iowa,  890.  It  is  said  in  Herman  v. 
BaUway  Co.,  79  Iowa,  162  (44  N.  W.  Rep.  239),  in 
speaking  of  an  instruction:  "This  instruction  is  con- 
ceded to  be  correct,  because,  by  section  2,  chapter  148, 
Laws  Sixteenth  General  Assembly,  it  would  have 
been  a  misdemeanor  for  plaintiff  to  jump  from  the 
train  while  it  was  in  motion,  and,  under  such  a  state 
of  facts,  the  law  would  conclusively  presume  that  the 
injury  was  the  result  of  his  own  negligence.'*  The 
statute  in  this  state  relating  to  getting  on  and  off 
moving  trains  is,  in  substance,  like  that  of  Illinois, 
above  quoted.  In  Raben  v.  Railway  Co.^  74  Iowa,  732 
(34  N.  W.  Rep.  621),  it  was,  in  effect,  hold  that,  under 
the  statute  of  this  state,  if  the  act  of  an  injured  party 
in  getting  off  of  a  train  was  a  misdemeanor,  she  could 
not  recover.  The  same  rule  is  recognized  in  Galloway 
V.  Railway  Co.,  87  Iowa,  466  (54  N.  W.  Rep.  447).  The 
failure  to  comply  with  a  duty  imposed  by  statute,  or 
ordinance,  is  usually  held  to  be  negligence,  as  a  mat- 
ter of  law.  Smith  v.  Trader's  Exchange  (Wis.)  (64  N. 
W.  Rep.  1041).    This  might  be  otherwise  if  the  act  of 

the  one  who  inflicted  the  wrong  was  wantonly 
8         or  wilfully  done.     Unless,  then,  plaintiff  has 

shown  that,  in  attempting  to  mount  the  mov- 
ing train,  he  was  "acting  in  compliance  with  law,  or 
by  permission,  under  the  lawful  rules  and  regulations 
of  the"  defendant  company,  his  act  will  prevent  his 
recovery. 
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n.  The  claim  of  plaintiff  is  that  he  had  the  "per- 
mission of  the  conductor  of  the  train,  or,  being  directed 
by  him  (which  amounts  to  the  same  thing),  had  a 
right  to  infer  that  he  was  acting  in  compliance  with 
the  rules  and  regulations  of  the  defendant  company." 
There  is  nothing  in  the  record  to  show  what  the  "law- 
ful rules  and  regulations"  of  the  defendant  were.  It 
cannot  be  assumed  that  they  were  such  as  to  author- 
ize trainmen  to  advise  passengers  to  violate  the  law  of 
the  state,  especially  when  such  violation  was  likely  to 
be  followed  by  an  injury  to  the  passenger.  Nor  do  we 
agree  with  counsel  for  the  plaintiff  that  it  was  incum- 
bent upon  the  defendant  to  plead  and  prove  these 
rules  and  regulations.  Plaintiff  was  prima  facie  act- 
ing in  violation  of  the  law  in  attempting  to  board  the 
moving  cars.  If  he  was,  in  so  doing,  acting  in  com- 
pliance with  law,  or  by  permission,  under  the  lawful 
rules  and  regulations  of  the  defendant,  it  was  incum- 
bent upon  him  to  establish  that  fact.  He  has  not 
done  so,  and,  it  seems  to  us,  is  in  no  position  to 
recover,  until  he,  by  proper  proof,  brings  himself  within 
the  provisions  of  the  statute  which  excuse  his  act  in 
attempting  to  mount  the  moving  cars.  This  court 
said,  in  the  Raben  Case:  "The  burden  was  on  plain- 
tiff to  prove  that  the  circumstances  of  the  occurrence 
were  such  that  she  was  entitled  to  recover  for  the 
injury  she  sustained,  and  the  question  of  her  right  to 
recover  depends  upon  whether  her  own  act  was  law- 
ful It  follows,  necessarily,  that  she  is  not  entitled  to 
recover  without  proof  that  she  was  acting  lawfully  at 
the  time."  Our  conclusion  renders  it  unnecessary 
that  we  consider  other  questions  argued.— BiE  versed. 
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L.  MoKjnnbt,  et  al,  Appellants,  v.  Pbtbr  Bakbr,  et  oL 

Certiorari!  yaoation  of  htghwat:  NoUce.  Where  it  is  sought  to 
review,  by  certiorari,  propeedings  had  to  vacate  a  highway,  on  the 
1  ground  that  no  notice  was  served  on  the  owner  (plaintiff),  or  on 
occupants  of  the  land  abutting  the  highway,  the  petition  will  be 
demurrable  unless  it  avers  that  plaintiff's  ownership  appeared  on 
the  auditor's  transfer  book,  or  that  he  resided  within  the  county, 
or  that  said  occupants  so  resided. 

Irregularities.    Proceedings  of  the  board  of  supervisors,  vacating 
a  highway,  are  not  void  because  the  appraisers  were  not  appointed 
8    on  the  day  set  for  filing  claims,  but  on  another  day,  as  no  dam- 
ages are  allowable  for  vacating  a  highway,  and  it  is  therefore 
immaterial  when  the  appraisers  are  appointed. 

Apj>eal  from  Keokuk  District  Court. — Hon.  D.  Ryan, 

Judge. 

Saturday,  December  12,  1896. 

This  is  a  proceeding  by  certiorari.  Plaintiffs,  in 
their  petition  filed  in  the  district  court,  averred  that 
the  defendants,  the  board  of  supervisors  and  auditor 
of  the  county  of  Keokuk,  had  exceeded  their  jurisdic- 
tion, in  that  they  failed  to  put  the  names  of  the  own- 
ers of  the  land  through  which  the  highway  passed,  in 
the  published  notice  of  the  filing  of  the  petition  to 
vacate  the  road  in  controversy.  Also,  because  the 
defendants  did  not  serve  any  notice  upon  the  owners 
of  the  land  through  which  the  road  runs;  that  they 
failed  to  appoint  commissioners  on  the  proper  day; 
that   they   proceeded    to    hear   and    determine  the 
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road,  thereby  depriving  the  owners  of  certain  tracts  of 
land  from  an  outlet  to  a  public  highway.  It  appears 
from  the  petition:  That  the  only  notice  given  of  the 
filing  of  the  petition  to  vacate  the  highway  was  one 
published  in  a  newspaper,  and  that  it  did  not  contain 
the  names  of  any  of  the  owners  or  occupants  of  lands 
abutting  upon  the  said  highway.  That  the  auditor 
appointed  a  commissioner  to  view  the  road.  That  he 
recommended  the  proposed  vacation.  That  commis- 
sioners were  appointed  to  assess  the  damages,  and 
reported  in  favor  of  allowing  none.  That  prior  to 
the  appointment  of  said  commissioners  the  plaintiffs 
and  others  filed  with  the  county  auditor  remonstrances 
against  the  vacation  of  the  highway,  and  plaintiffs  at 
the  same  time  filed  claims  for  damages.  That  on  the 
final  hearing  before  the  board  the  parties  on  both 
sides  were  present.  That  evidence  was  taken,  and 
two  days  consumed  in  the  hearing,  and  the  board 
granted  the  petition,  and  vacated  the  highway.  That 
in  the  district  court  the  defendants  demurred  to  plain* 
tiffs'  petition  because:  First.  The  names  of  the 
owners  of  the  land  through  which  the  road  passes 
need  not  be  in  a  notice,  because  the  plaintiffs  were 
then  in  court,  and  had  appeared  in  the  .case.  Second. 
Plaintiffs  cannot  complain  that  other  interested  per- 
sons did  not  have  notice.  Third.  The  petition  shows 
plaintiffs  had  full  opportunity  to  object  to  the  appoint- 
ment of  appraisers,  and  that  they  had  no  right  to 
object.  Fourth.  The  court  cannot  determine  the  pro- 
priety of  vacating  said  road,  it  being  a  matter  of  dis- 
cretion reposed  in  the  board  of  supervisors.  Fifth. 
Plaintiffs  were  in  court,  and  were  fully  heard  on  all 
questions  presented  in  their  petition  herein.  It  appears 
that  the  cause  was  dismissed,  and  judgment  rendered 
against  plaintiffs  for  costs.  From  this  judgment  they 
a  ppeal. — Affirmed. 
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C.  G.  Johnston  and  C.  M.  Brown  for  appellants. 

O.  D.  Woodin  &  Son  for  appellees. 

KiNNB,  J. — ^I.  Code,  section  936,  provides  that 
"within  twenty  days  after  the  day  is  fixed  by  the 
auditor,  as  above  provided,  a  notice  shall  be  served  on 
each  owner  or  occupier  of  land  lying  in  the  proposed 
highway,  or  abutting  thereon,  as  shown  by  the  trans- 
fer books  in  the  auditor's  oflSce,  who  resides  in  the 
county,  ♦  ♦  ♦  and  such  notice  shall  be  published 
for  four  weeks  in  some  newspaper  printed  in  the 
county."  The  statute  requires  the  notice  to  be  per- 
sonally served  upon  the  owner,  as  shown  by  the  trans- 
fer book,  when  he  resides  in  the  county;  if  he  be  a 
non-resident,  upon  the  occupier  of  the  land,  if  there 

be  one  residing  within  the  county.  Alcott  v. 
1         Acheson,  49  Iowa,  570.     The  petition  demurred 

to  does  not  show  that  plaintiffs'  ownership 
appeared  upon  the  transfer  book,  nor  that  they  resided 
in  Keokuk  county.  Nor  is  it  alleged  that  there  was 
any  occupier  of  the  land  they  claim  to  own,  or  if  there 
was  such  occupier,  that  he  was  a  resident  of  this  state. 
Hence,  no  personal  notice  was  necessary  as  to  plain- 
tiffs, or  as  to  the  occupier  of  their  land,  if  there  was 
one.  The  same  is  true  as  to  the  claimed  owners  or 
occupiers  of  other  lands  abutting  upon  the  highway. 
Their  ownership  is  not  shown  to  appear  upon  the 
transfer  books,  nor  is  it  made  to  appear  that  they 
resided  within  the  county.  And  as  to  the  occupant  of 
said  land,  if  any,  it  is  not  averred  that  he  resided 
within  the  county  or  state.     State  v.  Chicago^  Burling- 
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such  land-owners  appeared  in  the  transfer  books,  it 
cannot  be  said  that  the  notice  was  defective. 

IL    It  is  claimed  that  the   proceedings  of  the 
board  of  supervisors  are  void,  because  the  appraisers 
were  not  appointed  on  the  day  set  for  filing  claims, 
but   on   another   day.     If  this   was   a   case 
2         wherein    damages    might    be    allowed,    this 
contention  would  demand  consideration.    As 
it   is   well    settled   that   no    damages    are    allow- 
able for  vacating  a  highway,  it  is  wholly   imma- 
terial when  the  appraisers  were  appointed.     Grove 
V.  Allen,  92  Iowa,  519  (61  N.  W.  Rep.   175;   Brady 
V.  Shinkle,  40    Iowa,    576;    Ellsworth   v.    Chickasaw 
County,  40  Iowa,  571.    We  have  treated  the  case  upon 
the  petition  and  demurrer,  and  upon  the  assumption 
that  the  demurrer  was  sustained.    It  does  not,  in  fact, 
appear  that  the  demurrer  was  ruled  upon.    The  stat- 
ute contemplates  that  the  hearing  and  judgment  of 
the  court  below  should  be  upon  the  return  to  the  writ, 
the  facts  as  therein  certified,  and  other  testimony 
which  may  be  introduced.    Code,  section  3222.    By 
agreement  entered  into  in  the  court  below,  the  court 
was  to  take  the  returns  into  consideration  in  deter- 
mining the  demurrer.    The  judgment  entered  would 
indicate  that  the  demurrer  was  overlooked,  and  the 
case  disposed  of  on  its  merits.    As,  in  any  event,  the 
demurrer  should  have  been  sustained,  and  neither  the 
petition  nor  return  warranted  any  relief  to  plaintiffs, 
the  court  did  not  err  in  its  judgment.— Affirmed. 
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Heney  Harris,  Appellant,  v.  Harriett  BEimBi. 

Frandulent  ConTeyance:  future  support.  Property  conveyed  by  a 
debtor  in  consideration  of  an  agreement  for  his  future  support,  is 
chargeable  with  a  lien  in  favor  of  existing  creditors  who  have  no 
other  means  of  enforcing  their  claims,  to  the  extent  that  the  value 
of  the  property  and  of  its  use  exceeds  the  amount  of  the  support 
actually  furnished  by  the  grantee,  in  good  faith. 

Appeal  from  Allamakee  District   Court. — Hon.  E.  E. 
CooLEY,  Judge. 

Saturday,  December  12,  1896. 

Suit  in  equity  to  set  aside  a  conveyance  of  real 
estate,  made  by  John  Harris  to  the  defendant,  and  to 
subject  the  property  to  payment  of  a  debt  due  to  the 
plaintiff  from  Harris,  and  for  other  relief.  There  was 
a  decree  for  the  defendant,  and  phiintiff  appeals. — 
Reversed. 

Stilwell  &  Stewart  for  appellant. 

M.  B.  Hendrick  for  appellee. 

RoTHROOK,  C.  J. — John  Harris  died  on  the  sixth 
day  of  September,  1891.  The  plaintiff  claims  that 
when  Harris  died  he  was  indebted  to  the  plaintiff  in 
the  sum  of  two  hundred  and  fourteen  dollars  and  fifty 
cents,  and  interest.  The  deceased  had  no  money  and 
no  property  of  any  kind  when  he  died.  He  had  been 
the  owner  of  a  farm  of  forty  acres,  and  some  cattle, 
and  some  other  personal  property.  On  the  twenty- 
sixth  day  of  May,  1890,  he  executed  and  delivered  to 
the  defendant  a  quitclaim  deed  for  the  farm.  The  fol- 
lowing is  a  copy  of  said  conveyance:  "I,  John  Har- 
ris, widower,  in  consideration  of  eight  hundred  dollars 
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in  hand  paid,  do  hereby  sell  and  quitclaim  unto  Mrs. 
Hattie  Brink  the  following  described  premises,  the 
NE  NW  of  22-98-6.  And  it  is  expressly  agreed  that  a 
part  of  the  consideration  herein  is  the  future  support 
of  the  said  John  Harris  by  the  said  Hattie  Brink,  and 
a  failure  of  the  said  Hattie  Brink  to  furnish  the  said 
John  Harris  proper  support  and  all  necessary  clothing 
and  forty  dollars  cash  each  year,  and  care  in  sickness 
and  in  health,  and  furnish  and  pay  all  doctor  bills 
of  John  Harris  during  all  his  life,  shall  be  a  fail- 
ure of  the  consideration  hereof,  and  shall  work  a 
forfeiture  of  this  deed,  and  the  said  Hattie  Brink, 
on  condition  that  she  shall  give  my  body  a  suit- 
able burial,  shall  have  all  property,  personal  and 
real,  left  by  me  at  my  death,  and  the  said  John 
Harris  hereby  relinquishes  his  right  of  dower  and 
homestead  in  and  to  the  same."  There  was  no 
incumbrance,  or  lien,  upon  the  land,  and  there 
is  no  question  that  Harris  was  the  owner  in  fee 
simple,  and  had  the  right  to  sell  and  dispose  of  it.  He 
had  no  wife  living  and  no  children.  He  had  owned 
the  farm  for  many  years,  and  he  and  a  daughter  occu- 
pied it  as  a  home.  He  conveyed  the  land  to  his 
daughter,  and  at  her  death,  which  occurred  May  13, 
1890,  he  inherited  the  property  from  her.  The  plain- 
tiff -is  a  brother  of  John  Harris.  He  alleges  in  the 
petition  that  the  conveyance  to  Mrs.  Brink  was  fraud- 
ulent as  to  the  creditors  of  Harris,  and  that  it  was 
absolutely  void  as  to  the  heirs  of  Harris,  for  the 
reason  that  he  was  incapable  mentally  of  making  a 
disposition  of  his  property  by  deed.  It  is  also  averred 
that  the  plaintiff  is  the  only  heir  at  law  of  the  deceased, 
and  the  relief  demanded  is  that  his  claim  as  a  creditor 
be  established  as  a  lien  upon  the  farm,  and  that  he 
be  declared  to  be  the  owner  of  the  fee  in  the  land  by 
inheritance.  All  of  the  averments  of  the  petition 
were  denied  in  the  answer.     Numerous  witnesses 
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were  examined  by  the  respective  parties.  We  will 
not  set  out  and  review  the  testimony.  It  wiU  be  suf- 
ficient to  state  facts  which  we  believe  to  be  established 
by  a  preponderance  of  the  evidence:  (1)  At  the  time 
of  the  death  of  John  Harris  he  was  indebted  to  the 
plaintiff  in  the  sum  of  two  hundred  dollars.  All  of 
his  claim,  except  thirty-five  dollars  for  money  loaned, 
consisted  of  items  of  account  for  the  use  of  horses, 
and  for  hogs  sold  to  the  deceased,  and  for  hay  and 
grain  furnished  to  him  to  feed  his  stock.  The  amount 
claimed  in  the  petition  was  two  hundred  and  fourteen 
dollars  and  fifty  cents.  We  deduct  all  in  excess  of 
two  hundred  dollars,  for  the  reason  that  we  think  one 
charge  for  a  coat  ought  not  to  have  been  made,  and  other 
items  appear  to  be  overestimated.  This  account 
ought  to  draw  interest  at  six  percent. from  November 
15,  1890.  (2)  John  Harris  was  about  seventy-six  years 
old  when  he  died.  For  a  number  of  years  before  his 
death,  he  was  greatly  afflicted  with  rheumatism,  so 
that  he  was  very  feeble,  and  walked  with  difficulty, 
and  in  a  stooping  position.  But  there  is  no  satisfac- 
tory evidence  that  he  was  mentally  incapable  of  mak- 
ing a  contract  or  a  will.  He  knew  just  what  he  was 
doing  when  he  executed  the  deed  to  Mrs.  Brink.  (3) 
A  few  days  after  the  conveyance  was  made,  Harris, 
by  a  bill  of  sale,  transferred  some  cattle  to  the  defend- 
ant, of  the  value  of  seventy  dollars.  At  the  time  of 
both  transactions,  defendant  knew  that  Henry  Harris 
claimed  that  John  Harris  was  indebted  to  him.  She 
also  knew  that  W.  C.  Earle  had  a  claim  against  him. 
It  is  true  that  she  did  not  know  that  the  claims  were 
valid  obligations.  John  Harris  denied  to  her  that  he 
was  in  debt  to  the  plaintiff.  (4)  At  the  time  of  the 
conveyance  the  farm  was  worth  one  thousand  two 
hundred  dollars,  and  the  cattle  were  of  the  value  of 
seventy  dollars.  At  the  date  of  the  trial  in  the  dis- 
trict court,  the  defendant  had  been  in  possession  of 
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the  farm  for  about  five  years,  and  the  use  and  occupa- 
tiou  was  worth  tivG  hundred  dollars.  The  defendant 
paid  debts  and  funeral  expenses  of  Harris  and  his 
daughter,  and  nursed  and  cared  for  him  until  he  died, 
and  the  total  value  of  the  services  and  money  paid  was 
six  hundred  and  thirty-five  dollars.  It  therefore 
appears  to  us  that,  including  the  use  of  the  farm,  the 
defendant  has  received  property  of  the  value  of  one 
thousand  seven  hundred  and  seventy  dollars,  for 
which  she  has  .2:iven  as  a  consideration  about  six  hun- 
dred and  thirty-five  dollars.  The  principal  part  of 
this  sum  consists  of  the  value  of  the  services  rendered 
in  caring  and  providing  for  Harris  from  the  time  of 
the  death  of  his  daughter  until  he  died. 

It  appears  to  be  well  settled  that,  where  the  con- 
sideration for  a  conveyance  is  an  agreement  for  the 
future  support  of  the  grantor,  the  transaction  is  fraud- 
ulent in  law  as  to  the  creditors,  to  the  extent  which 
the  value  of  the  property  is  in  excess  of  the  support 
furnished.  The  authorities  proceed  upon  the  theory 
that  it  is  the  legal  duty  of  a  debtor  to  pay  his  debts, 
rather  than  to  provide  for  his  future  support,  and  that 
existing  creditors  may  avail  themselves  of  property 
conveyed  for  future  support  for  the  payment  of  their 
claims,  when  the  debtor  has  no  other  property  out  of 
which  payment  can  be  enforced.  Walker  v.  Cady 
(Mich.)  63  N.  W.  Rep.  1005;  Kelsey  v.  Kelley,  63  Vt. 
41  (22  Atl.  Rep.  597);  Farlin  v.  Sook,  30  Kan.  401  (1 
Pac.  Rep.  128);  Henry  v.  Hinman,  25  Minn.  199;  Faher 
V.  Matz,  86  Wis.  370  (57  N.  W.  Rep.  39).  And  where 
the  parties  have  acted  in  good  faith,  the  conveyance 
may  be  sustained,  so  far  as  the  consideration  paid  by 
the  grantee,  without  notice,  is  involved,  but  will  be 
set  aside  as  to  any  value  in  the  property  in  excess  of 
the  amount  paid;  and  in  such  case  the  grantee  is 
chargeable  with  the  value  of  the  use  of  the  property. 
Loosv.  Tri/im5ow,110N.Y.195(18N.E.Rep.99);  Gould 
Vol.  100  la- 24 
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V.  Hurto,  61  Iowa,  45  (15  N.  W.  Rep.  588);  Redhead  v. 
Pratt,  72  Iowa,  99  (33  N.  W.  Rep.  382);  Gaar,  ScoU  & 
Co.  V.  HaH,  77  Iowa,  597  (42  N.  W.  Rep.  451).  Apply- 
ing  these  well-settled  principles  to  the  facts  as  we 
have  found  them  to  be,  we  think  the  plaintiff  is  in 
equity  entitled  to  have  his  claim  to  the  amount  of  two 
hundred  dollars,  with  interest,  as  above  stated,  estab- 
lished as  a  lien  against  the  farm.  We  do  not  believe 
that  the  defendant  acted  in  bad  faith. .  She  did  faith- 
ful service  for  John  Harris  and  his  daughter,  for 
which  she  should  be  well  recompensed.  While  she 
knew  that  the  plaintiff  had  some  demands  which  he 
asserted  against  Harris,  yet  her  information  from  him 
was,  that  he  was  in  no  way  indebted  to  his  brother. 
The  decree  of  the  district  court  is  reversed,  and  the 
cause  is  remanded  to  the  district  court  for  judgment 
and  decree,  in  harmony  with  this  opinion. — ^Reysbsed. 


The  Creamery   Package   Manupaoturino   Cobcpant, 
Appellant,  v.  The  Union  Bank  op  Wilton. 

ConstriiclionorPleadtngr:  issue  tendered:  Replevin.  A  petition  in 
replevin  alleged  that  a  separator  sold  by  plaintiff  under  a  contract 
whereby  the  purchaser  was  to  hold  the  same  or  its  proceeds  in  trust 
for  plaintiff,  subject  to  his  order,  was  claimed  by  defendant  under 
a  chattel  mortgage  from  the  purchaser,  and  that  defendant  did  own 
the  property;  but  there  was  no  allegation  as  to  value,  or  that 
plaintiff  had  demanded  or  was  entitled  to  possession  of  the  prop- 
erty, and  no  attack  was  made  therein  on  the  validity  of  defend- 
ant's mortgage.    Held  that  the  clain^  that  defendant  took  the 
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This  is  an  action  of  replevin  for  the  possession  of 
a  cream  separator.  Plaintiff's  claim  is  based  upon  a 
written  contract  or  order  for  the  sale  of  the  separator, 
in  which  is  found  the  following  provision:  "All  goods 
and  the  proceeds  of  sales  of  goods  received  under  this 
contract,  whether  the  goods  are  in  notes,  cash,  or  book 
accounts,  we  agree  to  hold  the  same  as  collateral 
security  in  trust,  and  for  the  benefit  of,  and  subject  to 
the  order  of,  the  Creamery  Package  Manufacturing  Co., 
until  we  have  paid  in  full  cash  all  our  obligations  due 
said  Creamery  Package  Manufacturing  Co."  Defend- 
ant claimed  the  separator  by  virtue  of  a  chattel  mort- 
gage on  it.  Plaintiff  argues  that  defendant  took  its 
mortgage  with  actual  notice  of  the  plaintiff's  interest 
in  the  property,  and  that  the  description  of  the  sepa- 
rator was  in  fact  inserted  in  defendant's  mortgage 
after  it  had  been  fully  executed  and  acknowledged. 
Trial  was  had  to  the  court,  and  a  judgment  entered 
for  the  defendant,  from  which  this  appeal  is  taken. — 
Affirmed. 

Btchman  &  Burh  for  appellant. 

JEL  M.  Detwiler  for  appellee. 

Ejnnb,  J. — ^I.  The  petition  of  plaintiff  does  not 
allege  that  it  was  entitled  to  immediate  possession  of 
the  property.  It  does  not  state  the  extent,  or  charac- 
ter, of  plaintiff's  interest  therein,  but  leaves  the  court 
to  ascertain  the  same  from  the  terms  of  the  order, 
which,  it  is  said,  creates  and  evidences  its  interest. 
It  is  not  alleged  in  terms  that  the  defendant's  posses- 
sion of  the  separator  was  wrongful.  No  demand  for 
the  possession  of  the  property  is  alleged  to  have  been 
made.  No  issue  is  tendered  as  to  its  value.  The 
defendant's  mortgage  is  admitted  and  not  avoided, 
but  it  )S  said  that  Kelly  did  not  own  the  property  and 
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hence  could  not  mortgage  it  In  view  of  this  condi- 
tion of  the  petition  we  are  not  called  upon  to  consider 
many  questions  argued  by  the  appellant.  In  the 
pleadings  no  attack  is  made  upon  the  validity,  or 
eflBcacy,  of  defendant's  mortgage.  No  issue  is  made 
that  defendant  took  its  mortgage  with  notice  of 
plaintiff's  claim  upon  the  property.  Nor  is  the  fact 
that  the  description  of  this  separator  was  inserted  in 
the  mortgage,  after  its  full  execution,  pleaded.  As  we 
look  at  the  pleadings,  no  question  of  notice,  or  forgery, 
is  in  issue.  Even  if  such  facts  were  properly  in  issue, 
the  evidence  is  conflicting,  and  we  should  not  be 
authorized  to  set  aside  the  findings  of  the  district 
court,  which  stand  as  the  verdict  of  a  jury.  It  must 
not  be  expected  that  we  will  enter  into  the  considera- 
tion of  questions  argued  which  are  not  in  issue.  The 
judgment  below  was  correct,  and  it  is  affirmed. 


RopTTTJT  S.  Roberts,  Appellant,  v.  Michael  Mallot, 

et  al. 

Appeal:  refttsal  to  enter  default.  An  appeal  from  the  refusal 
of  the  court,  upon  the  objection  of  defendant's  attorneys  appear- 
ing as  amicus  curice^  to  enter  default  in  favor  of  plaintiff,  will  be 
dismissed  where  the  record  does  not  show  the  ground  of  the 
court's  refusal,  or  that  an  answer  was  not  on  file. 

Appeal  from  Keokuk   District    Court. — ^Hon.  Henry 
Bank,  Jr.,  Judge. 

Saturday,  December  12, 1896. 

This  is  an  action  for  damages  arising  from  the 


Digitized  by 


Google 


Dec.  1896]  Robkrts  v.  Mallot.  873 

on  September  4,  1894,  demanded  a  default  against 
the  defendants,  which  was  refused.  Plaintiff  excepted 
to  said  ruling,  and  appeals. — Dismissed. 

J.  F.  Smith  for  appellant 

Jjames  C.  Davis,  B.  A.  Dolan,  A.  L.  Parsons^  and  B. 
M.  Marshall  for  appellees. 

KiNNB,  J. — The  abstract  sets  forth  an  original 
notice,  which  contains  the  following  as  a  part  of  the 
title:  "State  of  Iowa,  Lee  County — ss.:  In  the 
Superior  Court  of  Keokuk,  Lee  County,  Iowa,  Septem- 
Ljr  Term,  1894."  The  body  of  the  notice  is  to  the 
effect  that  there  was  a  petition  on  file  *'in  the  clerk's 
office  of  the  superior  court  aforesaid  at  Keokuk,    *    * 

*  *  and  unless  you  appear  thereto  and  defend  on  or 
before  noon  of  the  next  regular  September  term  of 
said  court,  to  be  begun  and  holden  at  Keokuk    *    * 

*  ♦  on  the  third  day  of  September,  A.  D.  189-,"  etc. 
Except  as  to  the  time  of  appearance,  the  notice  is  in 
all  respects  full  and  complete.  On  the  regular  default 
day  the  plaintiff  demanded  a  default,  whereupon 
defendant's  attorneys  appeared  amicus  curice,  and  filed 
objections  to  a  default.  The  court  took  the  matter 
under  advisement,  and  thereafter  refused  a  default. 
In  view  of  the  condition  of  this  record,  we  think 
no  appeal  lies  from  the  order  refusing  to  enter 
a  default.  The  record  fails  to  show  the  ground 
of  the  court's  refusal.  It  does  not  show  that 
an  answer  was  not  on  file.  For  aught  that 
appears,  the  court  may  have  required  the  attorneys  who 
appeared  as  amicus  curice  to  file  an  answer.  He  merely 
stood  upon  the  court's  refusal  to  enter  a  default,  which 
action  of  the  court  may  have  caused  a  continuance  of 
the  case,  but  it  does  not  appear  that  any  substantial 
right  was  determined  by  the  court's  ruling.     The 
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order,  not  appearing  to  be  one  affecting  a  substantial 
right,  or  one  which,  in  effect,  determined  the  action, 
or  one  involving  the  merits  of  the  case,  cannot  be 
appealed  from.  Code,  section  3164;  2  Am.  &  Eng.  Enc. 
PI.  &  Prac.  p.  105.  The  defect  in  the  record  being 
jurisdictional,  we  cannot  consider  the  question  of  the 
sufficiencv  of  the  notice. — Dismissed. 


James  H.  Easton,  Appellant,  v.  Jane  P.  Doolittlb, 

et  aL 

Equitable  Redemption  from  Tax  Sale:  neguobnob  of  rbdbmp- 
TiONER  An  owner  of  land,  who,  though  offering  to  pay  the  taxes 
thereon,  which  were  refused  by  the  treasurer,  through  mistake,  on 
the  ground  that  they  had  been  previously  paid,  knew  of  the  sale 
of  the  land  for  non-payment  of  such  taxes  before  the  expiration  of 
the  time  for  redemption,  and  failed  to  redeem,  is  guilty  of  negli« 
gence  which  will  defeat  his  recovery,  in  an  action  in  equity, 
brought  thereafter,  to  be  allowed  to  redeem. 

Appeal  from   Howard   District  Court. —  Hon.  W.  A. 
HoYT,  Judge. 

Saturday,  December  12, 1896. 

Action  to  quiet  title  and  redeem  from  a  tax  sale 
of  land.  Judgment  for  defendants,  and  the  plaintiff 
appealed. 

Barker  fi  Upton  for  appellant. 

H.  T.  Reed  for  appellees. 

Granger,  J. — This  action  was  originally  com- 
menced  in  1876,  to  quiet  the  title  to  forty  acres  of 
land.  Since,  there  have  been  changes  as  to  parties 
and  the  subject-matter  so  that  it  now  stands  as  an 
action  to  permit  redemption  of,  and  quiet  the  title  to, 
the  southwest  quarter  of  section  5,  township  98,  range 
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13,  in  Howard  county,  Iowa.  In  1870  this  land  was 
sold  for  the  taxes  of  1869.  The  petition  represents 
that  in  1870  the  plaintiff,  who  then  owned  the  land, 
applied  to  the  treasurer  of  Howard  county  to  pay  the 
taxes  on  the  land  for  the  year  1869;  that  the  treas- 
urer informed  him  that  the  taxes  were  already  paid; 
that  an  examination  of  the  books  showed  that  the 
taxes  were  so  paid;  that  plaintiff  then  offered  to  pay 
th6  taxes,  which  the  treasurer  refused;  that  thereafter 
the  treasurer  erased  the  credit  for  said  taxes  on  the 
books  of  his  office,  and,  in  October,  1870,  sold  said  land 
for  the  taxes  of  1869.  It  is  charged  that  the  sale  of  the 
land  in  question,  with  other  lands,  was  a  "ring  sale,"  or  a 
sale  made  under  a  combination  of  bidders  to  prevent 
competition,  and  hence  fraudulent.  It  further  appears, 
from  the  petition,  that  changes  have  been  made  in 
the  ownership  of  the  tax-sale  interest,  not  important 
to  be  noticed  here.  The  answer  puts  in  issue  the 
averments  of  the  petition,  except  as  to  the  tax  sale 
and  conveyance  of  the  land  thereafter;  and  it  is 
alleged  that,  as  early  as  1871,  and  long  before  the 
expiration  of  the  period  of  redemption,  the  plaintiff 
knew  the  land  had  been  sold  for  the  taxes  of  1869,  and 
negligently  failed  to  redeem  the  same  from  said  sale; 
and  it  is  said  that  he  is  now  estopped  to  claim  any 
•right  or  title  in  said  land.  It  is  undoubtedly  true 
that  plaintiff  intended,  and  attempted,  to  pay  the 
taxes  in  1870,  for  the  year  for  which  the  land  was 
sold.  It  is  quite  apparent  that  the  reason  for  not 
paying  them  was  that,  by  some  mistake,  an  entry 
had  been  made  on  the  books  of  the  treasurer  show- 
ing the  taxes  paid  on  that  land  when  they  had  not 
been  paid,  which  led  to  the  refusal  of  the  treasurer 
to  receive  the  taxes  from  the  plaintiff.  It  was  when 
the  mistake  was  discovered  that  the  treasurer  erased  the 
-credit  and  sold  the  land  for  delinquent  taxes.  Up  to 
this  point,  the  equities  are  strong  in  favor  of  the 
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plaintiff.  He  had  done  all  that  he  could  well  do,  and 
the  fault  was  not  his  that  the  taxes  were  not  paid. 
However,  he  knew  that  he  had  not  paid  the  taxes,  and 
it  was  morally  certain  that  the  credit  was  there  by 
some  mistake.  We  go  to  the  full  extent  that  the 
plaintiff  can  well  ask  if  we  say  that,  so  long  as  the 
credit  stood,  and  until  he  had  notice  that  it  no 
longer  stood,  he  was  protected  from  further  diligence 
or  duty  in  the  matter.  That  the  plaintiff  had  knowl- 
edge that  the  land  had  been  sold  for  taxes,  before  the 
time  of  redemption  expired,  there  is  little  room  for 
doubt.  In  fact,  it  is  practically  confessed.  He  was  a 
witness,  and  said:  "Can't  tell,  now,  when  I  firsfc 
learned  th^t  the  land  was  sold  for  taxes,  I  knew  it  in 
1875.  Q.  Will  you  testify  that  you  did  not  know  it  in 
1871?  A.  No,  sir;  I  will  not.  I  am  not  able  to  state 
now,  when  and  how  I  learned  that  this  land  was  sold 
for  taxes.  - 1  have  dealt  in  Howard  county  tax  lands 
to  a  considerable  extent,  and  was  in  Howard  connty 
in  1869  and  1870  and  1871,  looking  after  my  land 
interests  there.  I  do  not  remember  that  I  knew  this 
land  was  sold  for  taxes  before  the  redemption  expired, 
but  I  take  it  for  granted  that  I  did.*'  The  witness 
takes  for  granted  just  what  the  record  would  justify 
the  court  in  finding,  as  a  conclusion  from  the  record, 
that,  in  the  nature  of  things,  he  had  such  knowledge 
because  of  his  presence  and  dealings  with  tax 
lands  in  the  county  during  the  years  of  the  period  of 
redemption,  and  the  peculiar  facts  as  to  this  land.  If 
he  had  such  knowledge,  and  failed  to  redeem,  what  is 
the  rule  of  law  applicable?  We  do  not  undestand  it  to 
be  now  claimed  that  there  should  be  a  decree  for  plain- 
tiff except  on  condition  that  he  redeems.  The  case  of 
Harrison  v.  Owens,  57  Iowa,  314  (10  N.  W.  Rep.  674),  is 
one  fw  permission  to  redeem  and  have  the  title  qui- 
eted; and  the  right  was  refused  under  a  better  show- 
ing, as  to  diligence,  than  in  this  case,  for  in  that  case 
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there  was  something  of  an  effort  to  redeem,  while  in 
this  there  was  none,  and  there  is  no  excuse  offered. 
The  issue  as  to  such  negligence  is  plainly  made,  so  that 
the  opportunity  was  given  to  excuse  the  neglect,  if  it 
could  be  done.  The  case  of  Playter  v.  Cochran^  37 
Iowa,  258,  is  also  in  point.  It  involves  the  right  to 
riddeem  and  have  the  title  to  land  quieted  after  the 
period  of  redemption.  In  that  case  the  land-owner 
supposed  he  had  paid  the  taxes,  and  under  that  sup- 
position, he  let  the  period  of  redemption  pass,  without 
even  knowing  of  the  sale.  It  is  said  in  the  opinion 
that  "omitting  to  perform  some  act  which  the  law 
enjoins  upon  a  party  is  usually  termed  *  negligence,* 
against  the  consequences  of  which  courts  of  equity  do 
not  relieve  the  negligent  party."  This  case  is  clearly 
within  that  rule,  for  there  is  the  neglect,  with  knowl- 
edge of  the  fact  of  sale,  to  do  what  the  law  enjoined. 
It  will  be  seen  that  Town  Company  v.  DaviSy  44  Iowa, 
622,  Fenton  v.  Way,  40  Iowa,  196,  and  such  like  cases, 
are  not  in  point.  This  case  is  ruled  alone  on  the  neg- 
lect of  the  party  asking  relief.  In  those  cases  the 
neglect  was  that  of  the  oflBcer. 

As  to  the  sale  being  fraudulent,  because  of  a  com- 
bination of  bidders,  we  think  the  evidence  comes  short 
of  showing  the  fact.  But  a  single  witness  testifies  to 
the  fact  of  a  combination,  and  that  only  from  recol- 
lection after  a  lapse  of  about  twenty-two  years.  He 
was  at  the  tax  sales  in  the  county  from  1868  to  1872, 
and  there  is  no  claim  of  such  a  combination  at  all  of 
them.  In  fact,  at  a  part  of  the  sale  for  1870,  there 
was  competition.  Others,  who  were  at  these  sales 
from  1868  to  1872,  are  witnesses  in  the  case  for  plain- 
tiff, but  do  not  give  evidence  on  that  point.  Some  of 
the  reasons  given  for  the  recollection  of  the  witness 
do  not  seem  to  be  sustained.  While  it  is  not  to  be 
said  that  the  witness  is  mistaken,  it  should  be  said 
that,  in  view  of  the  burden  being  with  the  plaintiff 


Digitized  by 


Google 


878  Seddomt  v.  State  op  Iowa.  [100  Iowa 

to  show  the  fraud,  the  evidence  of  it  is  too  uncertain. 
The  treasurer  of  the  county  at  the  time,  who  con- 
ducted the  sale,  was  a  witness  for  plaintiff;  and,  while 
he  knows  of  bidding  being  by  turns  at  some  of  the 
sales,  it  appears  that  it  was  not  so  done  at  all  times, 
and  he  cannot  fix  the  November  sale  of  1870  as  one  at 
which  it  was  done.  In  view  of  the  doubts  in  this 
respect,  the  fact  is  of  some  importance  that,  after 
about  sixteen  years  from  the  commencement  of  this 
suit,  and  after  repeated  changes  of  the  petition,  the 
fact  Bs  to,  the  fraud  is  first  pleaded.  It  is  not  pre- 
tended that  these  combinations  or  frauds  were  secretly 
carried  out,  but,  on  the  other  hand,  the  proceedings 
were  open  and  notorious,  and  must  have  been  so  known 
as  not  to  be  in  any  sense  conceded  frauds.  The  judg- 
ment is  AFFIRMED. 


Esther  Sbddon,  Appellant,  v.  State  of  Iowa. 

Hettinir  Indgrment  Agide:  fraud  of  successful  pabty:  Power  of 
»heriffin  liquor  injunction  suits  not  brought  by  him.  Under  Code, 
section  1551,  making  it  the  duty  of  peace  officers  to  execute  the 
liquor  law,  and  to  make  complaint  on  being  informed  of  its  viola- 
tion, a  sheriff  is  a  representative  of  the  state  in  actions  under  such 

1  law,  only  where  he  is  complainant;  and  in  civil  action  for  an 
injunction,  commenced  by  the  county  attorney  on  behalf  of  the 
state,  statements  made  by  the  sheriff  to  the  defendant,  which 
induced  such  defendant  to  make  default,  do  not  constitute  fraud 
on  the  part  of  the  successful  party,  authorizing  a  vacation  of  the 
Judgment. 

Unavoidable  misfortune.  Where  a  defendant  failed  to  app^r 
and  defend  an  action  by  the  state,  in  reliance  on  statements  made 
by  the  sheriff,  who  had  no  authority  to  bind  the  state  as  plaintiff, 
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This  is  a  proceeding  to  vacate  a  certain  liquor 
injunction  decree  rendered  by  the  district  court  of 
Appanoose  county  on  the  fourteenth  day  of  May,  1895, 
in  an  action  wherein  the  state  was  plaintiff,  and  the 
plaintiff  herein  and  one  William  Wilson  were  defend- 
ants, on  the  grounds:  (1)  That  the  decree  was  irreg- 
ularly obtained;  (2)  that  it  was  obtained  through 
fraud  practiced  by  the  successful  party  in  obtaining 
the  decree;  (3)  for  unavoidable  misfortune,  prevent- 
ing the.  plaintiff  from  appearing  and  defending  the 
main  case.  The  lower  court  sustained  a  demurrer  to 
the  plaintiff's  petition,  and  she  appeals. — A^rmed. 

C.  F.  Howell  for  appellant. 

C.  W.  Vermilion  and  H.  E.  Valentine  for  appellee. 

Deembb,  J. — ^It  may  be  conceded  that  plaintiff 
sets  forth  facts  in  her  petition  which  would  have  con- 
stituted a  defense  to  the  original  action  had  she 
appeared  and  presented  them  at  a  proper  time.  Her 
petition  was  presented,  however,  after  the  term  at 
which  the  decree  was  rendered,  and  it  is  necessary  for 
her  to  establish  some  one  or  more  of  the  grounds 
alleged  by  her  as  a  reason  for  vacating  the  decree. 
That  she  was  duly  served  with  an  original  notice  of 
the  suit  in  which  she  and  Wilson  were  defendants  is 
conceded,  and  it  is  also  admitted  that  she  permitted  a 
default  to  be  taken  against  her  and  the  property  of 

which  she  was  the  owner,  upon  which  it  was 
1         claimed  the  nuisance  existed.    But  she   says 

that  the  sheriff  of  the  county  stated  to  her  hus- 
band,— ^who  was  her  agent, — after  the  original  notice 
wa^  served,  that:  "You  folks  have  done  all  you  can  to 
right  yourselves.  You  put  the  nigger  out,  and  that  is 
all  we  can  expect  of  you.  We  ain't  going  to  ask  any- 
thing against  you  folks;  so  don't  bother  yourselves 
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about  the  matter."  She  also  claims  that  the  depnty 
sheriff  said  to  her  at  the  time  he  served  the  original 
notice:  "That  it  I  would  have  the  man  who  was  using 
the  lot,  stop  selling  in  the  place,  I  would  not  be  hurt. 
You  go  down  and  get  him  off,  and  you  will  be  all 
right.  That  is  all  we  will  ask  of  you."  She  furi:her 
says  that  she  immediately  removed  the  occupant  from 
the  lot,  and  supposed  that  was  the  end  of  the  case. 
She  also  says  that  her  husband  informed  her  of  the 
statements  made  to  him  by  the  sheriff,  and  that  for 
these  reasons  she  did  not  appear  and  defend  the 
case.  There  is  no  reason  for  asserting  that  the 
decree  was  not  regularly  obtained.  The  only  ques- 
tions in  the  case  are,  do  these  statements,  which  were 
made  by  the  sheriff  and  his  deputy,  constitute  such 
fraud  by  the  successful  party  as  will  furnish  suflBcient 
grounds  for  vacating  the  judgment,  or  should  we  say 
from  the  whole  record,  that  there  was  such  unavoida- 
ble misfortune,  preventing  the  plaintiff  from  defend- 
ing, as  entitled  her  to  the  relief  prayed?  It  will  be 
noticed  that  the  statements  made  to  the  plaintiff,  and 
npon  which  she  relied,  were  not  made  by  the  success- 
ful party,  unless  it  be  held  that  the  sheriff  and  his 
deputy  were  either  the  successful  parties,  or  that  they 
represented  the  party  who  succeeded  in  such  manner 
as  that  statements  made  by  them  would  be  binding 
upon  the  plaintiff  in  the  main  suit.  That  these  officers 
were  not  the  persons  who  succeeded  in  the  main  suit, 
must  be  conceded,  and  that  such  officers  do  not  ordi- 
narily represent  either  of  the  parties  to  a  suit,  so  that 
declarations,  such  as  those  relied  upon  in  this  case, 
would  be  binding,  must  also  be  conceded.  As  a  gen- 
eral rule,  the  sheriff  is  not  such  an  officer  of  the  state 
as  to  bind  it  by  any  such  representations  as  are  here 
relied  upon.  Such  statements  are  without  actual  or 
apparent  authority,  and  are  not  necessary  to,  or  in  line 
withy  the  discharge  of  his  official  duty.    It  is  said  on 
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behalf  of  appellant,  however,  that  this  general  rule  is 
changed  by  section  1551  of  the  Code,  which  provides, 
in  part,  that  "all  peace  oflBcers  shall  see  that  the  pro- 
visions of  this  chapter  [the  one  relating  to  intoxicat- 
ing liquors]  are  faithfully  executed,  and  when  informed 
that  the  law  has  been  violated,  or  when  they  have 
reason  to  believe  that  the  law  has  been  violated,  and 
that  proof  of  the  fact  can  be  had,  such  oflScers  shall  go 
before  a  magistrate,  and  make  information  of  the  same 
and  of  the  person  so  violating  the  law."  It  is  suflBcient 
to  say,  in  answer  to  this  contention,  that  the  original 
action  was  not  instituted  by  the  sheriff  under  the 
nrovisions  of  the  statute  quoted.  It  was  a  civil  suit, 
brought  by  the  state,  through  the  county  attorney, 
to  secure  a  writ  of  injunction;  and  the  sheriff  bad  no 
other  connection  with  it  than  to  serve  the  papers  as 
he  would  in  any  other  action.  The  statute  does  not 
make  him  the  general  agent  of  the  state  in  such  mat- 
ters. He  is  a  special  agent  when  acting  under  this 
statute,  and  is  limited  in  authority.  In  the  case  of 
Fries  v.  Porch,  49  Iowa,  351,  in  construing  this  statute 
with  reference  to  the  power  and  authority  of  a  sheriff 
who  had  seized  intoxicating  liquors  under  and  by 
virtue  of  a  search  warrant,  we  said:  "He  [the  sheriff] 
had  no  more  authority  to  agree  that  plaintiff  might 
take  judgment  for  the  possession  of  the  liquors  than 
he  would  have  had  to  consent  that  in  a  proceeding  of 
habeas  corpus  judgment  might  be  entered  for  the  dis- 
charge of  the  prisoner."  Again,  in  the  case  of  State  v. 
Haskell,  20  Iowa,  276,  we  said,  in  construing  powers 
of  public  agents  in  general,  that  "such  an  oflBcer 
cannot  bind  the  state  when  he  does  an  act  or 
makes  a  representation  which  is  not  within  the 
scope  of  his  authority.'*  It  is  clear  that  the 
state  never  authorized,  either  expressly  or  by 
implication,  the  statements  made  by  the  sheriff  or 
the  deputy  in  this  case.    And  if  this  be  true,  it  follows 
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that  the  plaintiff  had  no  right  to  rely  upon  them. 

There  was  no  fraud,  then,  practiced  by  the  suc- 
2         cessful  party  in  obtaining  the  judgment.    Was 

there  such  unavoidable  misfortune  preventing 
the  plaintiff  from  defending  as  entitles  her  to  relief? 
We  think  this  question  is  answered  by  the  last  pre- 
ceding statement  that  the  plaintiff  had  no  right  to 
rely  upon  the  representations  of  the  officers.  If  it 
was  a  misfortune,  it  was  not  unavoidable,  for  plaintiff 
must  have  known  that  she  had  no  right  to  rely  on  the 
statements  .so  made.  But  we  do  not  think  there  was 
such  a  misfortune  or  casualty — ^such  a  calamity  or 
mishap  or  unlucky  accident — as  law  contemplates 
when  it  makes  misfortune  a  ground  for  vacating  a 
judgment.  The  cases  of  Teahout  v.  Roper ^  62  Iowa, 
603  (17  N.  W.  Rep.  906),  and  Heathcote  v.  Haskins,  74 
Iowa,  566  (38  N.  W.  Rep.  417),  are  in  point  upon  this 
proposition.  The  district  court  correctly  sustained 
the  defendant's  demurrer,  and  its  judgment  is  affibmbd. 


Hbnby  Alborn,  Sr.,  Appellant,  v.  Barbara  Albobw 
AND  J.  D.  Payne,  Sheriff. 

BepleTin:  trrfxevant  evidbnce.  The  petition  in  a  suit  by  a  wife, 
for  separate  maintenance,  is  not  admissible,  in  an  action  by  her 
father-in-law,  against  her  and  the  sheriff,  for  property  seized  under 
attachment  in  the  former  action,  where  the  only  issues  in  the 
Tftnlftvin  suit  are  those  relatinflr  to  ownftrshin  and  p.hAnorA  nf  nna- 
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Action  for  the  recovery  of  specific  personal  prop- 
erty. Verdict  and  judgment  for  defendant,  and  the 
plaintiff  appealed. — Reversed. 

White  &  Clarke  and  H.  A.  Royt  for  appellant. 
Edmund  Nichols  and  W.  W.  Cardell  for  appellee. 

Grangbr,  J. — ThjB  property  in  controversy  is  a 
horse,  a  lumber  wagon,  harness,  buggy,  and  five  hun- 
dred bushels  of  corn.  The  property  was  taken  by  the 
defendant  sheriff  on  a  writ  of  attachment  in  a  suit  by 
the  defendant  Barbara  Albom,  for  her  separate  sup- 
port, against  her  husband,  Henry  Albom,  Jr.,  a  son  of 
the  plaintiff  in  this  case.  The  plaintiff's  ownership  of 
the  property  is  made  to  depend  on  the  facts  that  he 
raised  the  com  on  his  farm,  and  that  he  purchased  the 
other  property  from  his  son  Henry  Albom,  Jr.,  Jan- 
uary 15, 1894.  The  answer  puts  in  issue  the  fact  as  to 
the  plaintiff's  ownership  of  the  property,  and  charges 
that  any  sale  thereof  between  plaintiflE  and  his  son 
Henry  was  fraudulent,  and  done  in  pursuance  of  a 
conspiracy  to  place  the  property  beyond  the  reach  of 
Barbara  Alborn,  and  that  there  was  no  change  of  pos- 
session of  said  property  in  pursuatice  of  the  sale,  and 
that  defendants  had  no  notice  of  such  sale.  The  ver- 
dict was  for  defendants  for  all  the  property. 

Under  the  pleadings,  the  issues  for  trial  were: 
First.  As  to  the  ownership  of  the  plaintiff,  because 
he  raised  the  com  and  bought  the  other  property. 
Second.  Was  there  such  a  change  of  possession  that 
the  sale,  if  made,  was  valid?     Third.    Was  there 
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against  objections,  that  it  was  immaterial  and  irrele- 
vant, it  was  admitted.  We  do  not  see  the  materiality 
or  relevancy  of  such  evidence.  The  petition  recited 
facts  as  to  treatment  of  Barbara  Albom  by  her  hus- 
band, showing  neglect,  poverty,  sickness,  the  birth  of 
her  child,  and  that  she  was  compelled  to  look  to  the 
county  for  assistance,  because  of  her  husband's  failure 
to  support  her.  The  facts  stated  in  the  petition  are  in 
no  way  relevant  to  the  issues  presented.  The  writ  of 
attachment  and  seizure  thereunder  would  show  the 
rightful  possession  of  the  sheriff,  except  as  against 
plaintiff's  ownership,  if  it  was  necessary  to  establish 
such  fact  under  the  issues.  That  fact  did  not  seem  to 
be  questioned  on  the  trial.  All  the  issues  went  to 
the  fact  of  plaintiff's  ownership,  so  that,  because  of  it, 
he  was  entitled  to  the  possession  of  thp  property.  If 
his  right  of  possession  was  not  established,  the  defend- 
ants must  recover.  The  right  of  the  parties  to  this 
suit  in  no  way  depended  on  facts  as  to  Barbara  Albom 
and  her  husband,  and,  if  it  did,  the  petition  was  not 
legal  proof  of  the  facts.  There  is  little  room  for 
elaboration.  Such  evidence  must  have  been  prejudi- 
cial. As  there  is  no  argument  for  appellee,  we  do  not 
discuss  other  questions.  See  Pumphrey  v.  Walker^  76 
Iowa,  408  (39  N.  W.  Rep.  671);  Dodd  v.  Scott,  81  Iowa, 
819  (46  N.  W.  Rep.  1057),  and  cases  there  cited.  The 
judgment  is  bsvsesbd* 
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Glekdvkbs  BoqoBj  Appellant,  v.  Abohie  Douglass. 

Greditorg'  Bill  Judgment:  pttbchase  of  samb  by  fraudulent 
OBANTBB.  A  purchaser  of  land  against  whom  suits  have  been 
commenced  by  judgment  creditors  of  his  vendor  to  set  aside  the 
sale  for  fraud,  and  establish  their  judgments  as  liens  on  the  land, 
may  purchase  a  judgment  on  which  such  suit  is  based,  and  will  take 
with  it  a  lien  created  by  the  filing  of  the  creditors'  suit,  which  is 
entitled  to  priority  over  the  liens  of  other  judgments  on  which 
suits  were  subsequently  commenced. 

ENFOBOBBfBNT  AGAINST  JUNIOR  CREDITORS'  BILL  JUDGMENT.     In  SUCh 

case,  the  purchase  of  the  judgment  by  the  defendant,  who  is  the 
owner  of  the  land,  is  equivalent  to  an  admission  of  the  validity 
of  the  lien,  which  renders  the  trial  of  the  action  unnecessary;  and 
he  may  set  up  the  lien  by  cross-petition,  and  have  it  established, 
in  an  action  for  possession  based  upon  a  decree  upon  a  junior 
Hen. 

Ajppeal  from  Monroe  District  Court.— Bsm.  Kobbet 
Sloan,  Judge. 

Satubday,  Dboembbb  12, 1896. 

Febbuaey  17,  1883,  Aaron  and  William  Hicks, 
being  then  indebted  to  plaintiff  and  others,  conveyed 
to  the  defendant  eight  hundred  and  thirty-five  acres 
of  land,  and  he  entered  into  possession  of  the  same. 
Suits  were  brought  by  creditors  of  the  Hickses,  and 
the  land  attached,  and  judgments  were  entered  order- 
ing the  sale  of  the  same.  Plaintiff's  judgment  was 
rendered  April  17, 1883,  and  a  judgment  in  favor  of 
one  Casaday,  April  19,  1883.  May  16,  1883,  said 
Casaday  filed  a  creditors'  bill,  charging  that  the  con- 
veyance to  the  defendant  herein  was  fraudulent,  and 
asking  that  it  be  canceled,  and  that  the  real  estate  be 
sold  to  satisfy  his  said  judgment.  Douglass  and  the 
Hickses  filed  an  answer  admitting  the  judgment  and 
conveyance,  but  denying  the  alleged  fraud.  November 
Vol.  100  la— 25 
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10,  1883,  plaintiff  herein  filed  a  like  petition,  to 
which  the  defendant  made  answer.  Plaintiff  herein 
prosecuted  his  creditor's  bill  suit,  and  on  March  4, 
1887,  secured  a  decree  in  conformity  to  the  allegations 
of  his  bill.  The  suit  on  the  Casaday  judgment  is  still 
pending.  The  Casaday  judgment,  however,  was 
assigned  to  one  Steele,  and  by  her  to  the  defendant 
herein  on  March  30,  1887.  Plaintiff  herein  enforced 
his  decree  by  sale  of  certain  lands,  for  which  he 
received  a  sheriff's  deed  on  June  15,  1888.  He 
demanded  possession  thereunder  of  defendant  herein, 
Douglass,  and,  being  refused,  brought  this  suit  on 
September  27,  1888,  to  establish  his  title,  and  for 
possession,  claiming  absolute  ownership  to  the  land 
by  virtue  of  his  sheriff's  deed.  In  this  suit  Douglass 
claimed  title  and  possession  in  himself  under  the  deed 
from  the  Hickses  of  date  February  17, 1883,  and  by 
way  of  cross-bill  pleaded  that  judgments  had  been 
rendered  against  the  Hickses  in  favor  of  Casaday, 
Wallace  and  Ramsey,  and  that  creditors^  bills  had 
been  filed  thereon,  and  also  pleaded  that  all  of  said 
judgments  had  been  assigned  to  him,  whereby  he 
claimed  an  equitable  lien  on  said  land  for  the  amount 
of  said  judgments  prior  to  the  lien  of  plaintiff,  Boggs, 
and  asked  that  Boggs  be  required  to  pay  said  judg- 
ments before  being  allowed  to  question  his  (Douglass') 
title  under  the  deed  from  the  Hickses.  This  cause 
was  tried  March  7, 1891,  and  a  decree  entered  in  the 
lower  court  awarding  to  Douglass  the  relief  prayed 
in  his  cross-bill.  Boggs  appealed,  and  this  court 
filed  an  opinion  October  9,  1893,  in  said  case.  See  89 
Iowa,  150  (56  N.  W.  Rep.  412).  A  procedendo  issued 
upon  the  decree,  under  which  the  district  court  found 
and  decreed  that  the  Casaday  judgment  and  creditors^ 
bill  thereon,  in  view  of  the  assignment  thereof  to 
Douglass,  operated  to  create  a  perfect  lien  in  his 
favor  and  that  he  was  entitled  to  the  benefit  of  snch 
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lien,  and  to  be  protected  in  its  enforcement;  and 
decreed  that  said  lien  is  superior,  as  to  the  land  in 
controvery,  to  the  lien  of  plaintiff,  by  virtue  of  his 
sherifE*s  deed;  and  foreclosed  the  lien  in  favor  of 
Douglass  as  against  plaintiff  and  the  other  defendants; 
and  directed  the  issuance  of  a  special  execution 
thereon  for  the  sale  of  Aaron  Hicks'  interest  in  the 
land  in  controversy  for  the  amount  of  said  Casaday 
judgment,  interest  and  costs,  and  that  the  purchaser 
at  said  sale  should  take  title  to  said  land  free  of  plain- 
tiff's lien  and  claim,  subject  to  plaintiff's  right  of 
redemption.  From  this  decree,  plaintiff  appeals. — 
Affirmed. 

William  A.  Nichol  for  appellant. 

T.  B.  Perry  for  appellee. 

KiNNB,  J. — Plaintiff  contends  that  the  decree 
entered  in  the  court  below  is  erroneous,  because  not 
in  accordance  with  the  opinion  of  this  court,  to  which 
reference  has  been  made.  That  opinion  found  that 
plaintiff  was  the  holder  of  the  legal  title  to  the  land, 
and  entitled  to  its  possession;  that  such  rights  were 
subject  to  Douglass'  right  to  "enforce  the  lien  created 
by  the  Casaday  judgment,  and  the  petition  in  equity 
filed  to  enforce  it;"  that  the  lien  created  by  said  Casa- 
day judgment  and  creditors'  bill  was  paramount  to 
plaintiff's  lien  under  which  he  acquired  the  legal  title 
to  the  land;  that  Douglass'  lien  did  not  give  him  the 
right  of  possession  as  against  plaintiff,  until  it  had 
been  enforced.  Plaintiff,  then,  was  entitled  to  the 
possession  of  the  land,  subject  to  the  paramount  claim 
of  Douglass  under  the  Casaday  judgment  and  credit- 
ors' bill,  whenever  that  claim  should  be  legally 
enforced.  So  long  as  the  Casaday  judgment  was  in 
forcBi  and  the  bill  was  pending  upon  it  to  set  aside 
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the'sale  from  the  Hickses  to  Donglass,  and  so  long  as 
the  latter  was  the  owner  of  said  judgment,  he  (Doug- 
lass) held  an  enforceable  lien  against  the  property; 
and  if,  at  any  time  while  it  was  so  held,  it  ripened  into 
an  execution  and  sale  of  the  property,  the  purchaser 
thereunder  would  take  a  title  free  and  clear  of  plain- 
tiff's claim  and  lien,  because  the  bill  was  filed  on  the 
Casaday  judgment  prior  to  the  time  of  the  filing  of  the 
bill  on  plaintiff's  judgment,  and  the  lien  of  Douglass 
would,  therefore,  be  paramount.  But  so  long  as  Doug- 
lass had  an  enforceable  but  unenforced  lien,  neither 
he,  nor  any  one  else  claiming  thereunder,  could  claim 
or  hold  possession  of  the  premises  thereunder,  as 
against  plaintiff.  Plaintiff  contends  that  the  court 
could  make  no  order  for  the  enforcement  of  the  lien 
of  the  Casaday  judgment  and  creditors'  bill  until  a 
trial  was  had  thereon,  and  the  fraud  alleged  in  the  bill 
established  by  evidence;  that,  when  the  opinion  speaks 
of  the  right  of  Douglass  to  enforce  "the  lien  created 
by  the  Casaday  judgment  and  the  petition  in  equity 
to  enforce  it,"  it  refers  to  such  a  trial.  It  may  be 
admitted  that  ordinarily  the  lien  acquired  by  the  filing 
of  a  creditors'  bill  to  set  aside  a  sale  on  the  ground  of 
fraud  is  not  such  as  to  authorize  a  court  to,  without 
proper  proof  of  the  averments  of  the  bill,  order  a  sale 
of  the  property  on  the  judgment.  Here,  however,  we 
have  a  case  where  the  alleged  fraudulent  grantee, 
Douglass,  has  become  the  purchaser  of  a  judgment 
upon  which  a  creditors'  bill  has  been  filed  against  him 
to  set  aside  the  conveyance  of  the  land  to  him  as 
fraudulent.  He  had  a  right  to  purchase  the  Casaday 
judgment,  and  with  it  he  took  the  liens  which  had 
been  created  by  the  filing  of  the  creditors'  bill  tfiereon. 
See  Bank  v.  Loomis,  100  Iowa,  266  (69  N.  W.  Rep.  443); 
also,  Fordt/ce  v.  Hicks,  76  Iowa,  44  (40  N.  W.  Rep.  80), 
wherein  the  question  of  the  purchase  of  this  and  other 
judgments  is  considered.    It  is  there  said:    "The mere 
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fo,ct  that  he  is  a  frandnlent  grantee  can  make  no  dif- 
ference. He  was  the  owner  of  the  real  estate,  and  as 
such  he  had  the  right  to  pay  off,  or  purchase,  the 
indebtedness  of  his  grantors.  He  could  thus  pay  or 
obtain  all  or  a  part  of  such  indebtedness,  and  in  that 
way  perfect  his  title  against  the  only  parties  who 
could  question  it."    Smith  v.  Grimes^  43  Iowa,  356. 

Now,  plaintiff's  contention  amounts  to  this:  That 
Do^giass,  who  was  adjudged  in  plaintiff's  other  suit  to 
be  a  fraudulent  grantee  of  the  property,  shall,  in  the 
creditors'  bill  filed  upon  the  Casaday  judgment,  which 
he  (Douglass)  now  owns,  establish  that  he  (Douglass) 
is  a  fraudulent  grantee,  in  order  to  secure  the  benefit 
of  the  payment  of  the  Casaday  judgment,  which  is  a 
paramount  lien  to  plaintiff's,  because  the  bill  on  the 
Casaday  judgment  was  first  filed.  We  do  not  think 
this  is  the  law.  Being  the  absolute  owner  of  the  land 
as  against  the  whole  world  except  the  creditors  of  the 
HickseSy  he  had  the  right  to  virtually  admit  the  truth 
of  the  allegations  of  the  bill,  and  purchase  the  judg- 
ment. Such  lien  was  in  no  way  connected  with  or 
dependent  upon  the  fraudulent  conveyance.  No  claim 
is  made  that  Douglass  colluded  with  any  one  to  avail 
himself  of  the  beilefit  of  a  judgment  which  was  not  in 
all  respects  valid  and  just  for  the  purpose  of  obtaining 
a  lien  prior  to  that  of  plaintiff.  Why  should  Douglass, 
in  order  to  avail  himself  of  the  benefit  of  the  Casaday 
lien,  be  compelled  to  go  through  the  farce  of  a  trial? 
What  principle  of  law  prevents  him  from  admitting  a 
fact  which  he  knows  could  be  established  by  evidence, 
and  thus  acting  upon  it  in  protecting  his  title?  We 
discover  no  reason  in  such  a  case  for  requiring  the 
grantee  to  establish,  in  a  trial,  fraud  as  against  him- 
self, before  he  can  have  the  benefit  of  a  prior  lien  which 
he  has  purchased.  The  opinion  of  this  court  does  not 
contemplate  or  require  such  procedure  in  this  case. 
The  Casaday  lieu  and  creditors'  bill  was  properly 
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enforced  by  the  decree  complained  of,  which  foreclosed 
the  lien,  and  ordered  a  sale  of  the  property.  The  plain- 
tiff's rights  are  fully  preserved  by  the  decree,  and  he 
has  no  just  cause  of  complaint. — Affirmed. 


OTjbaetBeothers  v.  The  German- American  Insurance 
Company  op  New  York,  Appellant. 

Inranuioe:  waivbb  by  agent.  An  agent  of  an  insurance  company 
may  be  authorized  by  the  company  to  waive  orally  the  require- 
ments of  the  policy  as  to  proofs  of  loss,  although  the  policy 
itself  provides  that  no  olficer,  agent,  or  representative  of  the  com- 
8  pany  shall  be  held  to  have  waived  any  of  the  conditions  of  the  policy 
unless  the  waiver  is  in  writing,  indorsed  thereon;  as  the  require- 
ment as  to  writing  may  itself  be  waived  by  the  company. 

Wakeant:    Fraud,  ,/A  condition  of  a  policy  of  insurance  limitingthe 
total  insurance  to  three-fourths  of  the  cash  value  of  the  property, 
5    is  not  a  representation  of  warranty,  and  the  policy  is  not  avoided 
by  innocently  exceeding  the  limit. 

CoNSTBuoTiON  OF  PLEADING.    In  an  actiou  on  an  insurance  policy, 

an  answer  which  in  one  count  alleges  other  insurance  as  a  ground 

for  avoiding  the  policy,  and  in  another  count  asks  to  prorate  other 

7    insurance,  if  any  may  be  found,  does  not  allege  the  existence  of 

other  insurance,  as  a  basis  for  prorating  the  loss. 

Declarations  of  i  gent:    agent  as  witness.   The  rule,  that  the  author- 
ity of  an  agent  cannot  be  sustained  by  his  own  declarations,  does 
1    not  render  it  improper  to  prove  his  authority  by  his  testimony. 

Striking  Testimony:  powers  of  agent:  Wrilien  contract.  An 
alleged  special  adjusting  agent  gave  testimony  tending  to  show 
that  he  had  authority  to  orally  waive  proof  of  loss.    No  objection 

1  that  he  was  acting  under  a  written  contract  of  employment  was 
interposed,  and  the  witness  was  dismissed.  Plaintiff  then  gave 
evidence  tending  to  show  that  said  agent  did  orally  waive  proof. 
The  agent  then  being  recalled  for  further  cross-examination,  it 

2  appeared  that  he  was  employed  in  writing,  and  that  the  contract 
was  in  Illinois.  It  also  appeared,  inferentially,  that  the  contract 
did  not  specify  his  duties,  for  the  reason  that  he  was  to  go  to  such 
places  and  do  such  work  as  should  be  directed  by  the  manager. 
Held, 

a.    As  the  testimony  of  the  plaintiff  was  rightfully  admitted,  as 
the  record  stood  at  the  clo^e  of  the  first  e}(4ni)natio4  o(  th^ 
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agent,  said  testimony,  subsequently  elicited,  did  not  author* 
ize  the  striking  of  plaintiffs  said  evidence. 

b.    It  does  not  appear  that  the  writing  depriyed  the  agent  of 
pow  er  to  waive  proof  of  loss,  orally. 

Kea  and  Proof:    waiver:    Froof  of  loss.    The  fact  that  plaintiff, 
after  the  expiration  of  the  time  allowed,  attempted  to  make  proof 
4    of  loss,  does  not  affect  his  right  to  recover  on  a  plea  that  such 
proof  was  waived. 

Instinct  i4)n«.    The  court  may,  in  its  charge,  refer  to  other  paragraphs 
8    thereof,  without  repeating  them. 

Special  Inforrogntories.    Code,  section  2808,  providing  that  the  jury 

must  be  required,  on  the  request  of  a  party,  to  find  specially  on 

0    questions  of  fact  stated  to  them,  in  writing,  does  not  require  the 

court  to  submit  interrogatories  as  to  immaterial  facts,  or  facts 

necessarily  determined  by  the  general  verdict 

Appeal  from  Iowa  District  Court. — ^Hon.  S.  H.  Fair  ail, 

Judge. 

Satueday,  Dbcbmbbb  12, 1896. 

This  action  at  law  was  begun  April  16,  1892,  to 
recover  upon  two  policies  of  insurance  against  loss  by 
fire,  issued  by  the  defendant.  One  is  to  the  plaintiff 
for  seven  hundred  and  fifty  dollars,  on  a  stock  of 
agricultural  implements  and  goods  contained  in  a  cer- 
tain store  building  in  Williamsburg,  Iowa,  and  the 
other  to  D.  J.  O'Leary  for  two  hundred  and  sixty  dol- 
lars on  said  building,  which  last-named  policy  has 
been  assigned  to  the  plaintiffs.  The  issues  will  suflB- 
ciently  appear  in  the  opinion.  Verdict  and  judgment 
were  rendered  in  favor  of  the  plaintiffs.  Defendant 
appeals. — Affirmed. 

McVey  &  Cheshire  for  appellant. 
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power  to  waive  proofs  of  loss,  and  that  he 
waived  proofs  of  these  losses.  This  was  denied, 
and  appellant's    first    contention  is    that    there    is 

no  legal  evidence  that  Mr.  Swire  has  author- 
1         ity  as  alleged.    Mr.   Swire  was  called  by  the 

plaintiffs  and  testitied  to  the  effect  that  he  was 
and  had  been  special  agent  of  the  defendant  for  Iowa 
for  four  years;  that  the  defendant  had  no  state  agent 
or  adjuster  for  Iowa;  that  his  duties  were  to  go  to 
such  places  in  Iowa  and  do  such  work  as  he  was 
instructed  to  do;  that  he  received  his  instructions 
from  the  oflBce  of  Eugene  Carey,  western  manager  at 
Chicago;  that  sometimes  adjustments  of  losses  were 
placed  in  the  hands  of  special  adjusters,  and  when 
not  so  placed  were  generally  placed  in  his  hands;  and 
that  he  had  the  adjustment  of  this  loss  under  instruc- 
tion of  the  western  manager.  Defendant  moved  to 
strike  out  this  evidence,  "on  the  ground  that  no 
agent's  authority  or  agency  can  be  proven  by  the 
agent  himself."  Moffitt  v.  Greasier,  8  Iowa,  122;  Clan- 
ton  V,  Railroad  Co.,  67  Iowa,  350  (25  N.  W.  Rep.  277); 
Bigler  v.  Toy,  68  Iowa,  687  (28  N.  W.  Rep.  17);  Graul 
V.  Strutzel,  53  Iowa,  712  (6  N.  W.  Rep.  119);  Benwick  v. 
Bancroft,  56  Iowa,  527  (9  N.  W.  Rep.  367);  and  other 
cases,— are  cited.  In  MoffiWs  Case  it  is  said:  "To 
bind  the  principal  by  the  representations  of  a  third 
person  the  agency  of  such  third  person  must  be  shown 
otherwise  than  by  his  declaration.  He  may  prove  his 
agency  by  his  own  oath,  if  the  authority  is  conferred 
bv  narol.  or  it  mav  be  established  in  manv  wavs.  as 
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In  Van  Sickle  v.  Keith,  88  Iowa,  14  (55  N.  W.  Rep.  43), 
the  defendant  was  permitted  to  testify  that  he  was 
the  agent  for  his  wife  and  her  mother.  It  was  urged 
that  this  evidence  was  incompetent  to  prove  the  fact 
of  agency.  The  court  says:  "This  is  a  misapprehen- 
sion of  the  rule.  It  is  the  rule  that  the  declarations 
of  the  agent  are  not  competent  to  establish  the  fact  of 
his  agency,  and  the  authorities  cited  are  to  that  effect. 
But  the  declaration  of  the  agent,  and  his  testimony  to 
prove  the  fact,  are  quite  different.  We  know  of  no  rule 

against  the  agency  being  established  by  the  tes- 
2         timony  of  the  agent.''    At  the  time  this  motion 

was  ruled  upon  there  was  no  claim  nor  evidence 
that  Mr.  Swire's  employment  was  evidenced  in  writ- 
ing; therefore  there  was  no  error  in  overruling  the 
motion,  and,  being  overruled,  there  was  legal  evi- 
dence tending  to  show  that  Swire  had  authority  as 
alleged.  Plaintiff  Daniel  O'Leary,  being  next  exam- 
ined, testified  to  certain  acts  and  conversations 
between  himself  and  Swire  with  respect  to  said  loss 
and  the  waiving  of  proofs  thereof,  and  then  Mr.  Swire 
was  called  for  further  cross-examination.  He  stated 
that  his  contract  of  employment  was  in  writing,  that 
it  was  in  the  company's  oflBce  in  Chicago,  and  that  he 
did  not  have  a  copy.  Thereupon  defendant  moved  to 
strike  all  the  evidence  of  Daniel  O'Leary  as  to  conver- 
sations and  doings  of  Swire  on  the  subject  of  what  he 
did  and  his  authority,  and  that  tends  to  prove  a 
waiver  of  proofs  of  loss,  "because  the  authority  of 
Swire  is  in  writing,"  which  motion  was  overruled.  If 
the  alleged  authority  of  Swire  was  established,  the 
testimony  of  Daniel  O'Leary  was  competent.  We 
have  seen  that  Mr.  Swire  was  a  competent  witness  by 
whom  to  prove  his  agency  and  pc^wers,  if  in  parol,  and 
that  ta£s  testimrony  showed  his  agency  and  powers. 
This  evidence  was  not  objected  to  on  the  ground  that 
his  employment  and  powers  were  evidenced  in  writing^ 
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and  was  properly  received.  While  it  was  made 
to  appear  later  that  Mr.  Swire's  employment  was  in 
a  writing  then  beyond  the  state,  it  does  not  appear 
that  his  powers  as  a  special  agent  were  expressed 
therein.  We  think  the  contrary  may  be  inferred 
from  the  fact  that  Mr.  Swire's  employment  was  not 
for  all,  nor  for  any  particular  branch  of  the  business, 
but  to  transact  such  particular  business  within  the 
state  as  he  might,  from  time  to  time,  be  instructed, 
from  the  Chicago  oflBce,  to  perform.  The  instructions 
given  from  time  to  time,  rather  than  the  contract  of 
employment,  would  express  the  powers  which  he  was 
to  exercise.  Following  the  ruling  on  this  motion,  Mr. 
Swire  was  again  recalled  for  further  cross-examina- 
tion. He  testified  that  the  telegram  upon  which  he 
acted  in  this  matter  came  from  the  company's  ofBce 
in  Chicago,  and  was  signed  by  Roger  Porter,  "a  gen- 
tleman in  the  company's  office  in  Chicago."  He  pro- 
duced the  telegram,  and  the  defendant  introduced  it 
in  evidence.  The  telegram  to  Mr.  Swire  is  as  fol- 
lows: "Williamsburg  telegraphs  heavy  loss.  Send 
adjuster.  No  particulars  given.  Answer.  Roger 
Porter."  Under  this  record,  the  court  was  warranted 
in  refusing  to  strike  the  evidence  of  Daniel  O'Leary. 
n.  These  policies  contain  the  usual  provision 
requiring  the  insured,  in  case  of  loss,  to  give  notice 
and  proofs  of  the  loss  to  the  insurer.  They  also 
contain  the  following:  "And  it  is  further  expressly 
covenanted  by  the  parties  hereto,  that  no  officer,  agent, 
or  representative  of  this  company  shall  be  held  to  have 
waived  any  of  the  terms  and  conditions  of  this  policy, 

unless  such  waiver  shall  be  indorsed  hereon  in 
8         writing."    There  is  no  claim  that  a  waiver  of 

proofs  of  loss  was  indorsed  on  the  policies  in 
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to,  and  did,  waive  proofs  of  loss,  and  instructed  to 
the  effect  that  if  they  found  that  he  had  such  author- 
ity, and  that  he  intentionally  led  the  plaintiffs  to 
believe  that  they  need  not  make  proofs  of  loss,  and 
that  plaintiffs  had  a  right  to,  and  did,  rely  thereon, 
they  should  find  that  there  was  a  waiver.  Appellant 
does  not  question  that  proofs  of  loss  might  be  waived, 
but  contends  that  "the  language  of  the  policy  expressly 
limited  the  power  of  Swire,  and  he  had  no  authority 
to  waive  proofs  of  loss,"  and  that  the  waiver  could  only 
be  in  writing  on  the  policies.  These  policies  do  not, 
as  in  Kirkman  v.  Insurance  Co.,  90  Iowa,  457  (57  N.  W. 
Rep.  953),  limit  the  power  of  making  such  waivers  to 
a  particular  officer.  The  only  limitation  is  that  there 
shall  be  no  waiver  "unless  such  waiver  shall  be 
indorsed  hereon  [on  the  policy]  in  writing."  Unques- 
tionably, any  officer,  agent,  or  representative  of  the 
company  having  authority  so  to  do,  could  have  waived 
the  requirement  as  to  proofs  of  loss  by  indorsement  in 
writing  on  the  policy.  Appellant's  contention  is  that 
it  could  not  be  done  in  any  other  way,  and  that,  therefore, 
the  court  erred  in  submitting  said  issues  to  the  j  ury ,  and 
instructing  that  a  waiver  could  be  made  otherwise  than 
in  writing  on  the  policy.  In  the  well  considered  case  of 
Viele  V.  Insurance  Co.,  26  Iowa,  12,  it  is  said:  "The 
question  is  this:  Can  the  breach  of  the  condition  of 
the  policy  against  the  increase  of  the  risk,  without  the 
written  consent  of  the  insurers,  whereby  the  instru- 
ment became  forfeited,  be  waived  by  parol,  or  by  the 
acts  of  defendant?"  After  deciding  that  the  forfeit- 
ure could  be  waived,  and,  if  waived,  the  policy  would 
continue  in  force,  the  court  proceeds  to  inquire 
whether  the  waiver  must  be  in  writing,  and  uses  the 
following  language:  "It  is  argued,  that  the  condition 
in  the  policy  to  the  effect  that  an  increase  in  the  risk 
avoids  the  contract  on  the  part  of  the  underwriters 
wiless  consent  thereto  be  had  in  writing,  implies  that 
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such  consent  can  be  given  in  no  other  way.  It  will  be 
at  once  remarked,  that  this  restriction  is  itself  a  con- 
dition, and  is  just  as  capable  of  being  waived  or  dis 
pensed  with  as  any  other  condition  of  the  instrument 
and  in  the  same  way.  There  is  nothing  in  the  terms 
of  this  condition  prohibiting  its  waiver."  It  is  cer- 
tainly clear,  under  this  authority,  that  if  Mr.  Swire 
had  power  so  to  do,  he  could  not  only  waive  the  proofs 
of  loss,  but  also  the  requirement  that  it  be  in  writing 
on  the  policy.  While  in  some  of  the  many  cases  on 
contracts  of  insurance  that  have  arisen  since  VieWs 
Case  J  some  statements  have  been  made,  in  seeming 
conflict  with  that  case,  it  will  not  be  found,  in  any 
case  where  the  question  had  been  directly  involved, 
that  a  different  rule  has  been  followed.  A  pro- 
vision that  the  waiver  of  a  forfeiture  must  be 
in  writing  is  merely  as  to  the  manner  in  which  the 
waiver  may  be  evidenced,  and  surely  this  may  be 
waived  as  well  as  the  forfeiture  itself.  Appellant 
cites  and  relies  upon  the  case  of  Ruthven  v.  Insurance 
Co.y  92  Iowa,  316  (60  N.  W.  Rep.  663),  as  decisive  of 
this  question.  That  policy  provided  as  follows :  "This 
policy  is  made  and  accepted,  subject  to  the  foregoing 
stipulations  and  conditions,  together  with  such  other 
provisions,  agreements,  or  conditions,  as  may  be 
indorsed  hereon,  or  added  hereto;  and  no  officer, 
agent,  or  other  representative  of  this  company,  shall 
have  power  to  waive  any  provision  or  condition  of  this 
policy,  except  such  as  by  the  terms  of  this  policy  may 
be  the  subject  of  agreement  indorsed  hereon  or  added 
hereto,  and  as  to  such  provisions  and  conditions,  no 
officer,  agent,  or  representative,  shall  have  such  power, 
or  be  deemed  or  held  to  have  waived  such  provisions 
or  conditions,  unless  such  waiver,  if  any,  shall  be 
written  upon,  or  attached  hereto."  We  held  that 
these  provisions  were  a  limitation  upon  the  power  of 
|ibe  company's  local,  special,  and  adjusting  agents,  bu^ 
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did  not  hold  that  the  company  ooold  not  itself,  or  by 
an  agent  authorized  to  do  so,  waive  the  provisions  of 
the  policy  as  to  proofs  of  loss,  and  that  waivers  should 
be  in  writing  on  the  policy.  The  limitation  in  this 
policy,  quoted  above,  is  not  as  to  the  power  of 
officers  or  agents  to  waive  conditions  of  the  pol- 
icy, but  simply  that  waivers  shall  be  indorsed  in 
writing  thereon.  The  conclusion  reached  in  that 
case  was  not  because  of  the  requirement  that  waivers 
must  be  in  writing,  but  because  the  acts  of  the  per- 
sons upon  which  the  plaintiff  relied  were  not  author- 
ized. "The  party  for  whose  benefit  the  conditions  are 
introduced  may  waive  the  forfeiture."  Viele  v.  Insur- 
ance Co.f  supra.  If  it  may  be  said  that  the  require- 
ment that  waivers  be  in  writing  on  the  policy,  is  for 
the  benefit  of  both  parties,  then  surely  it  could  be 
waived,  or,  rather,  superseded  by  a  subsequent  agree- 
ment by  both.  If  Swire  had  authority  so  to  do,  he 
and  the  insured  could  agree  that  the  waiver  might  be 
in  parol.  In  the  case  of  Kirkman  v.  Insurance  Co.^ 
supra,  it  was  held  that  the  matters  relied  upon  did  not 
constitute  a  waiver,  and  that  the  agent,  Stahl,  had  no 
authority  to  waive  proofs  of  loss.  The  conclusion  is 
not  based  upon  the  provision  that  the  secretary  alone 
could  waive  proofs  of  loss,  and  that  in  writing.  In 
the  recent  case  of  Taylor  v.  Insurance  Co.,  98  Iowa,  521 
(67  N.  W.  Rep.  577),  the  contention  was  whether  the 
agent,  Bowen,  had  authority  to  waive  certain  condi- 
tions in  the  policy,  and  it  was  held  that  he  had  not. 
That  policy  provided  that  no  condition  therein  "could 
be  waived,  except  in  writing,  signed  by  the  secretary.'' 
The  court  says:  "We  need  not  determine  whether 
there  could  in  any  case  be  a  waiver  in  any  other  man- 
ner than  provided  by  the  policy."  We  think  there 
was  no  error  in  submitting  to  the  jury  the  question 
whether  Swire  had  authority  to  and  did  waive  proofs 
of  loss,  nor  in  instructing  that  such  waiver  might  be 
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in  parol.    We  are  also  of  the  opinion  that  the  jury 
was  warranted  in  finding  that  Swire  was  author- 

4  ized  to  and  did  waive  proofs  of  loss.    The  fact 
that,  after  the  lapse  of  the  time  allowed,  the 

plaintiffs  attempted  to  make  proof  of  the  loss,  was 
immaterial,  as  recovery  was  sought  upon  the  ground 
that  proofs  had  been  waived. 

III.    The  policies  in  suit  each  contain  a  provision 

"that,  in  the  event  of  loss,  this  company  shall  not  be 

liable  for  an  amount  greater  than  three-fourths  of  the 

actual  cash  value  of  the  property  covered  by 

5  this  policy  at  the  time  of  such  loss,  and  in  case 
of  other  insurance,  whether  policies  are  concur- 
rent or  not,  then  for  only  its  pro  rata  proportion  of 
such  three-fourths  value.  Total  insurance  is  hereby 
limited  to  three-fourths  of  the  cash  value  of  the  prop- 
erty hereby  covered,  and  to  be  concurrent  herewith." 
The  petition  is  in  two  counts,  one  on  each  policy. 
The  defendant  answered  each,  alleging  that  the  prop- 
erty was  insured  in  other  companies  named,  and  in 
sums  stated;  that  the  value  of  the  property  did  not 
exceed  a  sum  named;  and  charging  "that  said  property 
was  insured  for  its  full  value  and  more,  and  that  in 
consequence  thereof  there  was  over-insurance,  pro- 
hibited by  the  terms  and  conditions  of  said  policy, 
and  this  policy  was  void  on  account  of  over-insur- 
ance." Plaintiffs  demurred  to  these  parts  of  the  answer, 
on  the  following  grounds:  "The  condition  referred 
to  in  the  policy  does  not  constitute  a  representation 
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was  sustained,  to  which  defendant  excepted,  and 
elected  to  stand  upon  the  answer.  Appellant's  coun- 
sel discuss  the  evidence  to  show  that  the  value  of  the 
property  was  not  equal  to  the  aggregate  amount  of 
the  insurance,  and  contend  that,  therefore,  the  court 
erred  in  sustaining  the  demurrer.  That  ruling  cannot 
be  tested  by  the  evidence,  and,  as  counsel  have  not 
otherwise  discussed  it,  we  will  not  consider  it  further 
than  to  say  that  the  ruling  seems  to  be  in  harmony 
with  the  case  of  Stone  v.  Insurance  Co.^  68  Iowa,  738 
(28  N.  W.  Rep.  47),  and  that  the  grounds  stated  in 
the  demurrer  were  well  taken. 

rV.    Appellant  presented  in  due  time  five  special 
interrogatories  to  be  submitted  to  the  jury,  which  the 
court  refused  to  submit,  namely :    First.    What  would 
be  the  cost,  at  the  time  of  the  fire  of  replacing 
6         the  stock  of  goods  covered  by  policy  No.  3,504? 
Second.    Did  plaintiffs  rely  upon  the  acts  of 
Roger  Swire  after  the  fire,  and  had  they,  as  reasonable 
men,  the  right  to  rely  ?     Third.    Did  the  acts  of  Roger 
Swire  prevent  the  plaintiffs  from  making  proofs  of 
loss  within  sixty  days  after  the  fire?    Fourth.    Was 
any  proof  of  loss  made  by  plaintiffs,  and,  if  so,  when? 
Fifth.    Were  proofs  of  loss  waived  by  defendant  com- 
pany, and,  if  so,  when?    The  jury  must  be  required, 
"on  the  request  of  any  party  to  the  action,  to  find 
specially  upon  any  particular  question  of  fact,  to  be 
stated  to  them  in  writing."    Code,  section  2808.    It  is 
not  error  to  refuse  to  submit  interrogatories  as  to 
immaterial  facts,  nor  that  are  not  ultimate  in  their 
nature,  that  may  not  be  answered  by  "Yes"  or  "No," 
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page  568  (39  N.  W.  Rep.  897),  it  is  said:  "Of  course 
such  fact  or  facts  must  be  material, — ^pertinent  to  the 
matter  in  controversy,— and  the  interrogatories  must 
ask  a  response  as  to  the  existence  of  some  particular 
fact,  and  not  embrace  a  series  of  facts  which  are  nec- 
essarily included  in,  and  determined  by,  the  general 
verdict."  See,  also,  Ha  why  v.  Railway  Co.^  71  low^a, 
717  (29  N.  W.  Rep.  787),  and  Thomas  v.  Schee,  80  Iowa, 
238  (45  N.  W.  Rep.  539).  Except  the  fourth,  each  and 
all  of  these  interrogatories  embraced  facts  which, 
under  the  issues,  were  necessarily  included  in  and 
determined  by  the  general  verdict.  The  fourth  was 
immaterial,  for,  as  already  stated,  recovery  was  sought 
not  upon  a  claim  that  proofs  had  been  made,  but  that 
making  them  had  been  waived.  There  was  no  error 
in  refusing  to  submit  these  interrogatories. 

V.  Appellant  asked  an  instruction,  which  was 
refused,  reciting  the  other  insurance,  and  the  amount 
thereof,  claimed  to  be  upon  the  stock  of  goods,  and 
directing  the  jury,  if  it  found  the  defendant  liable,  to 
ascertain  what  it  would  cost  to  have  replaced  the 
goods,  and  to  prorate  the  amount  among  the  compa- 
nies according  to  the  amount  covered  by  each  policy, 
and  "then  you  will  rate  three-fourths  of  the  amount 

found  to  be  the  pro  rata  share  of  this  defend- 
7         ant,  with  interest."    While  the  policy  on  the 

goods  does  provide  for  prorating  the  loss,  we  do 
not  think  there  was  any  issue  to  call  for  the  instruc- 
tion refused.  Appellant,  in  the  eighth  paragraph  of 
the  answer  to  the  first  count  of  the  petition,  alleged 
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policy  as  to  prorating  with  other  insurance,  and 
Bays  as  follows:  "That  if  it  shall  be  found  that 
this  policy  provides,  and  the  other  policies  thereon 
are  valid,  that  they  shall  prorate  with  this  defend- 
ant, but  that  in  no  event  can  the  liability  of  this  com- 
pany be  more  than  three-fourths  of  the  actual  value 
of  the  property."  Surely  neither  of  these  paragraphs 
alleges  the  existence  of  other  insurance  as  a  basis 
for  prorating  the  loss.  The  first  alleges  other  insur- 
ance, not  as  a  basis  for  prorating;  but  as  rendering 
the  policy  void.  The  second  does  not  all.ege  other 
insurance,  but  asks  to  prorate  if  any  be  found.  To 
entitle  appellant  to  this  instruction,  facts  should 
have  been  alleged  that  entitled  it  to  have  the  loss 
prorated.  Another  instruction  asked  by  appellant 
and  refused,  is  as  to  whether  appellees  had  a  right  to, 
and  did,  rely  upon  what  Swire  did.  This  subject  was 
fully  covered  by  instructions  given.  The  same  is  true 
of  the  tenth  instruction,  refused,  and  the  eleventh  is 
disposed  of,  in  what  we  have  said  as  to  the  evidence  of 
Swire's  authority  being  in  writing.  In  this  connec- 
tion, we  quote  from  Taylor  v.  Insurance  Co.,  supra,  the 
following:  "The  question  of  chief  importance  in  this 
case  is,  what  were  the  powers  and  duties  of  the  agent, 
Bowen?  It  appears,  that  he  had  an  agreement  in 
writing  with  the  defendant,  which  was  not,  however, 
introduced  in  evidence;  hence  his  authority  and  duty 
to  act  for  the  defendant  must  be  determined  from 
what  he  says  in  regard  to  it,  and  the  policy  in  suit.'* 
The  refusal  to  give  the  fifteenth  and  sixteenth  instruc- 
tions asked,  is  complained  of.  These  instructions  state 
elementary  propositions  that  are  suflBciently  indicated 
in  those  given.  We  discover  no  error  in  refusing  said 
instructions. 

VI.  Appellant  complains  of  the  seventh  para- 
graph of  the  charge,  because  the  court  said,  "there 
were  no  proofs  of  loss."    Such  was  the  fact  under 
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these  issues,  for,  as  already  stated,  it  was  immateiiali 
under  the  issues,  that  appellees  attempted  to 
8  make  proofs  of  loss  after  the  period  fixed.  It  is 
also  complained,  that  in  this  the  court  refers  to 
other  paragraphs  of  the  charge.  Surely  there  was  no 
error  in  this.  If,  in  each  succeeding  paragraph,  the 
court  must  repeat  all  that  has  preceded,  the  charge 
would  be  endless  and  confusing.  What  we  have  said 
disposes  of  all  the  questions  argued,  and  leads  us  to 
the  conclusion  that  the  judgment  of  the  district  court 
should  be  affibmbd. 


D.  B.  Huston  v.  The  State  Insueanob    Company, 

;M|  Appellant. 

126  3861        Lisaranee:    household  fuknttubb  defined.    In  an  Insuranoe  pol- 
icy, the  term  "household  furniture,  useful  and  ornamental,"  with 
1    the  added  term  "family  stores,"  includes  books  and  games,  writing 
materials,  child's  swing,  and  child's  walker. 

ExAMiKATTON  OF  assubbd:  Fraud,  Under  a  proyision  of  an  insuranoe 

policy  which  requires  the  assured  to  submit  to  an  examination 

under  oath,  misstatements  of  fact  made  by  him  on  the  examina- 

8    tion  after  a  loss,  do  not  avoid  the  policy,  xmless  the  insured 

knew  them  to  be  false,  and  made  them  with  a  fradulent  intent. 

Same.  Where  an  insurance  policy,  by  its  terms,  covers  household 
furniture  and  musical  instruments  in  a  certain  house,  and  con- 
tains no  limitation  as  to  ownership  which  would  invaUdatea 
4  claim  for  a  piano  owned  by  the  wife  of  the  assured,  a  claim  by 
the  assured  for  its  loss,  is  no  fraud  on  the  Insurer,  though  there 
may  have  been  a  misstatement  as  to  the  ownership. 
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%  where  this  requirement  has  been  stated  in  a  preceding  instruc- 
tion, and  there  is  no  request  to  haye  the  objectionable  instruction 
made  clearer. 

Appeal  from   Woodbury  District  Court. — Hon.  F.  R. 
Gaynob,  Judge. 

Saturday,  Decbmbbe  12,  1896. 

Action  on  a  policy  of  fire  insurance.    Judgment 
for  plaintiff,  and  the  defendant  appealed. — Affirmed. 

Lynn^  Sullivan  &  Foley  for  appellant.  ^ 

,  Sawyer  &  Van  Wagenen  for  appellee. 

Gbanger,  J. — I.  The  defendant  company  issued 
to  the  plaintiff  its  policy  against  loss  by  fire  on  certain 
personal  property  in  a  house  in  Sioux  City.  In  April, 
1894,  a  fire  destroyed  and  damaged  said  property,  to 
recover  for  which  this  action  is  brought.  There 
1  is  a  complaint  that  the  court  permitted  evi- 

dence to  prove  the  loss  of  such  articles  as  books 
and  games,  writing  material,  penholders,  inkstand, 
child's  swing  and  child's  walker.  The  following  is  the 
provision  of  the  policy  specifying  the  property  insured: 
"One  thousand  five  hundred  dollars  on  household  fur- 
niture, useful  and  ornamental,  family  wearing  apparel, 
sevdng  machines,  silver  and  plated  ware,  watches  and 
jewelry,  pictures,  paintings,  engravings,  photographs, 
mirrors,  and  their  frames  (at  not  exceeding  cost), 
statuary  and  castas,  ornaments,  and  other  articles  of 
virtu,  musical  instruments,  printed  books,  bound  and 
sheet  music,  trunks  and  traveling  bags,  fuel,  family 
stores,  fishing  tackle,  and  firearms,  all  contained  in 
the  two-story  frame  dwelling  situated  at  and  known 
as  No.  3021  Nebraska  Street,  Sioux  City,  Iowa."  It 
seems  to  us  that  the  articles  are  included  in  the  terms 
used  in  the  policy,  "household  furniture,  useful  and 
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ornamental/*  would  embrace  much  of  it.  The  term 
"household,"  as  a  qualifier,  is  defined:  "Belonging  to 
the  house  and  family;  domestic,  as  household  furni- 
ture." That  tenn,  with  the  term  "family  stores," 
clearly  comprehend  such  articles  as  may  not  be 
included  elsewhere.  It  is  the  evident  intention  in 
such  policies,  by  the  use  of  such  terms,  to  embrace 
what  is  kept  in  the  family  for  use  in  the  way  of  the 
articles  objected  to. 

11.  There  is  a  complaint  as  to  the  sixth  instruc- 
tion of  the  court,  wherein  it  told  the  jury  that  to 
entitle  plaintiff  to  recover  he  must  establish  that  the 
property,  or  some  portion,  was  destroyed  by 
2  fire  on  or  about  April  17,  1894.  It  is  said  the 
instruction  omits  to  state  that  the  fire  was  with- 
out fault  of  plaintiff,  and  it  is  said  that  fact  is  nowhere 
expressad  in  the  instructions.  In  the  preceding 
instruction  the  jury  is  told  that,  to  entitle  plaintiff  to 
recover,  he  must  establish  the  material  allegations  of 
his  petition.  And  preceding  that,  the  court  specified 
the  allegations,  including  the  fact  of  the  fire  occurring 
"without  his  fault."  It  seems  to  have  been  the  pur- 
pose of  the  sixth  instruction  to,  in  a  brief  way,  enu- 
merate the  facts  to  be  established;  and  the  words 
"without  his  fault"  being  used  to  show  the  manner  of 
the  loss  or  of  the  fire  occurring,  do  not  deal  with  an 
independent  fact.  And,  with  what  had  been  said  before 
in  the  instructions,  we  think  the  jury  could  not  have 
failed  to  know  that  the  fire  must  have  been  without  the 
fault  of  the  plaintiff.  Such  a  fact  would  almost  natur- 
ally be  understood.  No  clearer  instruction  was  asked, 
and  there  was  no  error. 

in.  A  provision  of  the  policy  required  that,  if 
there  was  a  loss  under  the  policy,  the  plaintiff  should 
submit  to  an  examination  under  oath,  which  he  did; 
and  it  is  claimed  that  he  made  statements  that  were 
fBiae,  and  that  such  statements  avoided  the  policy. 


Digitized  by 


Google 


Dec.  1896]        Hubtov  t.  State  Iistburakob  Co.  405 

The  court  instructed  that,  for  such  statements  to  ren- 
der the  policy  void,  they  must  have  been  made 
8  intentionally,  knowing  them  to  be  false;  that 
there  must  have  been  an  intent  to  defraud. 
This  is  thought  to  be  an  error.  It  is  said  the  com- 
pany had  the  right  to  the  truth  about  every  matter 
that  was  material.  It  is  certainly  true  that  the 
company  had  a  right  to  the  truth,  as  far  as  the  assured 
was  able  to  give  it;  but  there  is  no  provision  of  the 
contract  that  subjects  him  to  such  a  forfeiture  as  is 
claimed  for  an  unintentional  misstatement  of  fact. 
See  Erb  v.  Insurance  Co.,  98  Iowa,  606  (67  N.  W.  Rep. 
583).  The  following  authorities,  cited  by  appellee, 
support  the  rule  adopted  by  the  court:  Clafiin  v. 
Insurance  Co.,  110  U.  S.  81  (3  Sup.  Ct.  Rep.  507); 
Insurance  Co.  v.  Summerfield  (Miss.)  13  South.  Rep. 
253;  Insurance  Co.  v.  Starr  (Tex.  Sup.)  12  S.  W.  Rep. 
45;  Insurance  Co.  v.  Vaughan  (Va.)  14  S.  E.  Rep.  754; 
Wood,  Fire  Ins.  (Ed.  1878),  section  429.  It  is  thought 
that  Siltz  V.  Insurance  Co.,  71  Iowa,  710  (29  N.  W. 
Rep.  605),  aids  appellant's  view,  but  it  does  not.  The 
policy  in  that  case  guarded  the  company  against  frauds 
or  attempts  to  defraud,  and  importance  seems  to  be 
attached  to  the  mere  attempt  at  fraud.  But  the 
meaning  of  fraud  is  lost  sight  of.  It  is  an  intentional 
wrong,  and  not  a  mere  mistake.  We  are  not  cited  to 
an  authority  holding  to  the  rule  of  appellant's  con- 
tention. 

Appellant  refers  in  argument  to  some  particulars 
of  misstatement  in  the  examination.  Plaintiff  stated 
that  in  the  house  were  some  small  oil  paintings,  cost- 
ing six  dollars,  purchased  of  Mrs.  Wilson.  Mrs.  Wil- 
son states:  "I  never,  what  you  would  call  sold  him, 
pictures  at  any  time.  I  gave  his  wife  eleven  painting 
lessons, — ^if  I  remember  right,  at  fifty  cents  a  lesson, — 
fmd  she  painted  some  on  oil  paintings^  and  I  painted 
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the  rest  of  the  pictures,  and  Mrs.  Huston  got  the  pic- 
tures. That  is  all  the  deal  I  ever  had  with  D.  B. 
Huston  or  his  wife  about  oil  paintings."  There  are 
other  statements,  made  by  the  plaintiff  on  the  exam- 
ination, that  are  contradicted  by  other  evidence,  but 
nothing  to  warrant  us  in  saying  that  the  jury  did  not 
properly  determine  the  facts  as  to  the  statements 
being  fraudulent  under  the  instructions.  It  does  not 
appear,  that  the  misstatement  was  intentional,  if  it 

was  such;  nor  does  it  seem  that  the  fact  in  dis- 
4         pute  is  material.    Much  importance  is  attached 

to  the  fact  that  plaintiff  stated  on  his  examina- 
tion that  he  bought  a  square  piano  for  five  hundred 
dollars  of  Vose  &  Sons,  when  by  other  evidence  it  is 
made  to  appear  that  the  piano  was  given  to  his  wife 
by  her  father.  There  is  no  conflict  as  to  the  piano 
being  there,  or  the  loss;  but  it  is  as  to  whether  he  or 
his  wife  owned  it,  and  who  bought  it.  There  could  be 
no  fraud  on  defendant  as  to  either  fact.  The  policy 
covered,  by  its  terms,  household  furniture,  musical 
instruments,  etc.,  in  a  certain  house^  and  was  as  appli- 
cable to  such  an  article  belonging  to  the  wife  as  to 
him.  We  do  not  find  in  the  policy  a  limitation  as  to 
ownership  that  would  obviate  the  claim  for  such  an 
article  owned  by  the  wife.  The  jury  might  well  find, 
that  in  the  statements  there  was  no  purpose  to 
defraud,  even  if  incorrect,  as  to  certain  particulars. 

Appellant     argues     some     fifteen    assignments 
together,  in  which  it  is  claimed  that  there  was  error 
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fixed  the  measure  of  recovery  at  the  reasonable 
market  value  of  the  property.  There  is  no  error  in 
the  record,  and  the  judgment  is  avfibmbd. 
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Peed  Opel*  v.  Anna  Shoup,  et  al,  Appellants.         ^^  **»l 

Hesoent  and  Distribution:  oonfuot  of  treatt  and  statxtte.  Under 
Constitution  of  the  United  States,  article  6,  providing  that  the 
.  constitution,  laws  made  in  pursuance  thereof,  and  federal  treaties 
with  foreign  countries,  shall  be  the  supreme  law  of  the  land,  not- 
withstanding anything  in  the  constitution  or  laws  of  a  state,  to 
I  the  contrary,  a  federal  treaty  with  a  foreign  country,  conferring 
on  its  subjects,  notwithstanding  their  alienage,  a  qualified  right  to 
take  by  inheritance  lands  in  the  United  States,  under  the  laws 
here  controlling  its  descent,  must  prevail  over  a  state  law  prohib- 
iting aliens  from  taking  lands  by  descent. 

Same:  Federal  power,  A  federal  treaty  with  a  foreign  country, 
which,  by  conferring  on  subjects  of  that  country  a  right,  notwith- 
standing their  alienage,  to  take  by  inheritance  lands  in  the  United 
States,  according  to  the  laws  here  controlling  its  descent,  removes 
4  from  them  the  disability  imposed  by  a  state  statute  prohibiting 
aliens  from  inheriting  lands  within  its  limits,-  does  not  alter  the 
laws  of  descent  of  the  state  so  as  to  render  it  unconstitutional,  as 
an  infringement  of  the  right  of  the  state  to  control  its  internal 
policy. 

G^Bstmetion  of  Will.  A  will,  after  devising  ^e  testator's  entire 
estate  in  trust  to  his  executor,  to  be  invested  so  as  to  produce  an 
income,  provided  that  the  income  should  be  paid  to  his  wife  so 
long  as  she  remained  a  widow;  that,  if  she  re-married,  one-half  of 
his  estate  should  be  paid  to  her,  and  the  other  half  to  his  sister, 
1  or  if  his  sister  was  then  dead,  divided  equally  among  his  heirs  at 
law  by  blood  kinship.  Eeld,  that  the  sister,  on  the  death  of 
the  wife  without  having  re-married,  was  entitled  to  take  only  aa 
an  heir. 
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AotiON  in  equity  to  determine  the  interest  of  the 
several  parties  in  lots  1,  2,  and  3,  block  51,  in  Iowa 
City,  belonging  to  the  estate  of  John  C.  Hormel,  a  resi- 
dent of  Iowa,  who  died  at  Iowa  City,  testate,  April  18, 
1892.  All  the  defendants  except  the  wife  and  children 
of  F«  C«  Hormel,  deceased,  appeal  from  the  decree  ren- 
4ered. — Affirmed. 

Bobinson  A  I^aUerson  for  Anna  Shonp,  appellant. 

The  conrt  erred  in  holding  that  said  Anna  Shonp 
took  nothing  under  said  will,  but  was  only  entitled  to 
one-tenth  of  said  estate  as  heir  of  John  C.  Hormel, 
deceased. 

The  intent  of  the  testator  is  the  first  great  subject 
of  inquiry. 

Murphy  v.  Black,  44  Iowa,  177;  1  Redfield  Wills, 
pages  434,  435,  Rule  21;  Clarke  v.  Johnston,  85  U. 
S.  18  Wall.  493,  21  L.  Ed.  904;  Schouler,  Wills,  section 
466;  1  Redfield,  Wills,  3d  Ed.  page  432,  cl.  17. 

In  drafting  the  will,  Mr.  Hormel  had  the  estate  in 
his  mind's  eye,  divided  into  two  equal  parts,  one  being 
his  wife's  portion,  the  "other  half"  being  the  portion 
to  be  given  to  Anna  Shoup  on  division  provided  for 
in  the  will.  In  case  of  said  sister's  death,  before 
division,  then  he  calls  it  "the  one-half  my  estate," 
meaning  thereby  his  own  part  of  the  estate  that  had 
failed  to  have  passed  to  the  sister,  by  her  death  before 
division,  which,  in  that  event,  was  to  go  to  his  heirs 
by  blood  kinship. 

The  condition  of  re-marriage  of  Mrs.  Hormel  did 
not  in  the  least  affect  Mrs.  Shoup's  interest,  it  only 
Itffected  the  interest  of  Mrs.  Hormel  in  this,  that  iq 


Digitized  by 


Google 


Dee.  1896]  Qpilt.  Shouf*  409 

0ach  event,  she  was  to  lose  the  interest  earned  by  half 
the  estate,  the  payment  of  which  was  then  to  cease. 

Bemley  &  Ney  for  appellants  Schnltze,  el  oL 

This  will  provides  that  the  entire  estate  AsJl  be 
placed  in  the  hands  of  a  trustee.  It  is  not,  and  does 
not  purport  to  be  a  disposition  ot  only  one-half  of  his 
estate,  the  other  half  of  which  he  recognizes  by  law 
would  go  to  his  widow  without  a  will,  but  it  is  a  dis- 
position of  all  the  property  ot  which  he  died  seized. 

Snyder  v.  Miller^  67  Iowa,  261;  Seversan  p.  Sever- 
eon,  68  Iowa,  656. 

The  appellants  are  tibe  heirs  of  John  0.  Hormel^ 
and  no  heirs  having  been  foond  under  the  rules  of 
descent  laid  down  in  sections  8657-3661  of  McClain's 
Code,  inclusive,  the  property  of  the  said  Elizabeth 
Hormel,  deceased,  goes  to  the  heirs  of  her  deceased 
husband,  under  section  3662  of  McOain's  Code. 

The  treaty  simply  provides,  when  a  citizen  of  one" 
of  the  contracting  parties  holding  property  in  the  terri- 
tory of  the  other  contracting  nation  dies,  and  such  prop- 
erty, by  the  law  of  the  land,  descends  to  the  citizen  or 
subject  of  the  nation  of  which  the  decedent  was  a 
citizen,  then  such  heir  shall  be  allowed  two  years  to 
withdraw  the  proceeds,  and  that  no  duly  shall  be 
imposed  by  reason  of  such  withdrawal  In  other 
words,  the  term  ^^any  person'*  relates  to  a  citizen  of 
one  country  holding  property  in  the  territory  iA 
another. 

Frederickson  v.  Lauieiana,  64  TT.  S.  23  Howard  445, 
16  L.  Ed.  577. 

The  interpretation  fd  the  treaty  sought  to  be 
placed  by  the  appellee,  would  make  it  possible  for  the 
President,  with  the  approval  of  the  Senate,  to  rob  the 
states  of  one  of  their  inherent  powers  as  sovereign 
states* 
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A  treaty  cannot  change  the  Constitution  of  the 
United  States. 

207J  lbs.  Papers  Smoking  Tobacco  v.  United  States 
CThe  Cherokee  Tobacco^  78  U.  S.  11  WaU,  616,  20  L. 
Ed.  227. 

The  regulation  of  descent  is  not  a  matter  given  to 
the  United  States  government  by  the  Constitution; 
hence,  it  is  reserved  to  the  states. 

Watkins  v.  Holman,  41  U.  S.  16  Pet.  68, 10  L.  Ed. 
888;  Wilcox  v.  Jackson,  McConnel,  38  U.  S.  13  Pet.  498, 
516, 10  L.  Ed.  264, 273;  Kerr  v.  Moon,  22  U.  S.  9  Wheaton, 
565,  570,  6  L.  Ed.  161, 163;  United  States  v.  Crosby,  11 
U.  S.  7  Cranch,  115,  3  L.  ed.  287;  Robinson  v.  Campbell, 
16  U.  S.  8  Wheaton  212, 4  L.  Ed.  372. 

The  descent  and  heirship  of  real  property  are  gov- 
erned by  the  laws  of  the  country  where  it  is  located. 
^  ■ '  ".Story,  Confl.  L.  sections  424,  428. 

/Elizabeth  Hormel  having  died,  her  mother,  who 
was  a  non-resident  alien,  could  not,  under  the  provis- 
ions of  section  1,  inherit  property  from  the  deceased. 
One  could  not  inherit  land  through  an  alien  ancestor. 

Furenes  v.  Mickelson,  86  Iowa,  508;  Bennett  v.  Hilh 
beH,  88  Iowa,  154;  Re  Gill,  79  Iowa,  296,  9  L.  R.  A. 
126. 

Treaties  made  under  authority  of  the  United 
States  are  the  supreme  law  of  the  land  (Article  6, 
Constitution  of  the  United  States),  but  a  treaty  not 
authorized  by  the  Constitution  is  not  the  supreme 
law. 

Article  1  of  the  treaty  between  the  United  States 
of  America  and  Bavaria,  is  as  follows:  "Every  kind 
of  droit  d'aubaine,  droit  d're  traite,  and  droit  detraction^ 
or  taxes  on  emigration,  is  hereby  and  shall  forever 
remain  abolished  between  the  two  contracting  par- 
ties, their  citizens  and  subjects  respectively." 

Article  2.  "Where  on  the  death  of  any  person 
holding  real  property  within  the  territory  of  ojifi 
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party,  such  real  property  would,  by  the  law  of  the  land, 
descend  to  a  citizen,  or  subject,  of  the  other  were  he 
not  disqualified  by  alienage,  such  citizen,  or  subject, 
shall  be  allowed  a  term  of  two  years  to  sell  the  same, 
which  may  be  reasonably  prolonged  according  to  cir- 
cumstances, and  withdraw  the  proceeds  thereof  with- 
out molestation,  and  exempt  from  all  duties  of 
de1a»ction." 

Article  3  provides  that  the  citizen,  or  subject,  of 
each  of  the  contracting  parties  shall  have  the  power 
to  dispose  of  their  real  and  personal  property  within 
the  states  of  either  by  testament,  donation,  or  other- 
wise, etc. 

Our  contention  is,  that  the  term,  "any  person,"  in 
Article  2,  relates  to  a  citizen  of  one  country  holding 
property  in  the  territory  of  the  other.  This  con- 
struction is  that  adopted  by  the  department  of  state. 
Opposite  the  section  is  the  following  note:  "Death  of 
citizens  of  one  nation  in  territory  of  the  other/' 

D^aubaine,  in  the  French  law,  is  a  rule  by  which 
all  property  of  the  deceased  foreigner,  whether  mov- 
able, or  immovable,  is  confiscated  to  the  state  to  the 
exclusion  of  his  heirs,  whether  claiming  ab  in  testato^ 
or  under  a  vnll  of  the  deceased.  Black's  Law  Diction- 
ary and  Bouvier's  Law  Dictionary. 

Article  1  of  the  treaty  abolishes  the  right  to  con- 
fiscate property,  etc.,  but  does  not  fix  the  time  for 
removal,  nor  does  it  prohibit  a  duty  upon  removal, 
and  for  this  purpose  alone  was  the  second  section 
enacted. 

The  three  rights  claimed  by  sovereign  states, 
referred  to  in  article  1  of  the  treaty,  related  alone  to 
cases  where  a  foreigner  died  within  the  state.  There 
was  no  application,  and  could  be  none,  of  the  rights 
therein  named  which  were  formerly  claimed  by  the 
state,  except  where  a  foreigner  died  having  property 
within  the  territory  of  the  state,  which  claimed  th^ 
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right  to  escheat  the  property  to  the  state.  Hence,  the 
terms  become  meaningless  when  applied  to  a  citizen 
of  the  United  States,  and  the  property  situated  therein, 
of  which  he  died  seized.  The  term,  droit  d'aubaine, 
means  the  right  to  confiscate  the  property  within  the 
territory  of  a  state  or  power,  belonging  to  a  citizen,  of 
some  other  state  or  power,  upon  the  death  of  the  owner 
thereof.  This  central  idea  runs  through  the  whole 
treaty. 

In  construing  a  treaty  with  Wurtemberg,  which  is 
identical  with  the  Bavarian  treaty,  the  supreme  court 
of  the  United  States,  in  Frederickson^  et  al.,  v.  State  of 
Louisiana,  23  Howard,  445,  holds  that  the  treaty  does 
not  regulate  the  testamentary  disposition  of  .citizens 
or  subjects  of  the  contracting  powers,  with  reference 
to  property  within  the  country  or  origin  of  their  citi- 
zenship; the  case  of  a  citizen  or  subject  of  the  respect- 
ive countries  residing  at  home,  and  disposing  of 
property  there  in  favor  of  a  citizen  or  subject  of  the 
other,  was  not  in  contemplation  of  the  contracting 
powers,  and  is  not  embraced  in  this  article  of  the 
treaty. 

It  will  not  be  contended  that  the  federal  govern- 
ment has  had  the  power  to  prescribe  rules  of  descent 
for  the  citizens  of  the  state,  granted  to  it.  A  treaty 
made  outside  the  powers  conferred  by  the  constitu- 
tion, is  not  the  supreme  law  of  the  land. 

A  treaty  cannot  change  the  Constitution  of  the 
United  States.  The  Cherokee  Tobacco  Case,  11  Wall. 
616. 

An  act  of  congress  may  supersede  a  former  treaty. 
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'^he  state  has  an  undoubted  right  to  legislate  as 
she  may  please  in  regard  to  the  remedies  to  be  pre- 
scribed in  her  courts,  and  to  regulate  the  disposition 
of  the  property  of  her  citizens  by  descent,  devise  or 
alienation." 

Wilcox  V.  Jackson,  18  Peters,  498,  on  page  616. 

Again,  on  page  517:  *^We  hold  the  true  principle 
to  be  this:  That  whenever  the  question  in  any  court, 
state  or  federal,  is  whether  the  title  to  land  which  has 
once  been  the  property  of  the  United  States  has 
passed,  that  question  must  be  resolved  by  the  laws  of 
the  United  States;  but  whenever,  according  to  these 
laws,  the  title  shall  have  passed,  then  the  property, 
like  other  property  in  the  state,  is  subject  to  state 
legislation." 

It  is  an  unquestionable  principle  of  law  that  the 
title  to  and  disposition  of  real  estate  must  be  exclu- 
sively subject  to  the  laws  of  the  country  where  it  is 
situated. 

Kerr  v.  Moon,  9  Wheaton,  565. 
Robinson  v.  Campbell,  3  Wheaton,  212. 
United  States  v.  Crosby,  7  Cranch,  115. 

Wunderle  v.  Wunderle,  33  N.  E.  Rep.  195,  in  con- 
struing article  6  of  the  constitution,  states  a  rule  too 
broad,  and  is  not  sustained  by  the  authorities  which 
it  dtes. 

Chapter  85,  of  the  acts  of  the  Twenty-second  Oten- 
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A  party  cannot  inherit  land  through  an  alien 
ancestor. 

Furenes  v.  Nickelson,  86  Iowa,  508. 

But  a  non-resident  alien  can  take  by  will  in  the 
manner  and  form  prescribed  in  the  second  section  of 
chapter  85  of  the  Acts  of  the  Twenty-second  General 
Assembly. 

Bennett  v.  Hibbert,  88  Iowa,  154, 

In  re  Gill,  79  Iowa,  296. 

vj*.  A.  Edwards  for  appellee. 

The  treaties  between  the  United  States  and  the 
different  German  states  (including  Bavaria),  were  not 
abrogated  by  their  absorption  into  the  German  empire, 
and  Bavaria  still  retains  its  entity,  and  identity,  as  a 
constitutional  monarchy. 
'  ■  \  See  Wunderle  v.  Wunderle,  33  N.  E.  Rep.  195,' 

See  In  re  Thomas,  12  Blatch,  370. 

It  is  within  the  treaty  making  power  of  the 
United  States  to  remove  the  disability  of  alienage, 
and  to  enable  persons  to  come  within  the  statutes  of 
descent  of  the  different  states,  and  inherit  real  estate, 
who  would  otherwise  be  disabled  from  so  doing  by 
reason  of  such  alienage. 

See  People  v.  Gerke  &  Clarke,  5  Cal.  381 

See  Chirac  v.  Chirac,  2  Whcaton,  259. 

See  Hughes  v.  Edivards,  9  Wheaton,  489. 

A  treaty  with  a  foreign  nation,  which  stipulates 
that  subjects  of  such  other  nation  may  inherit  real 
estate  in  this  country,  notwithstanding  such  alienage, 
suspends  the  laws  of  the  different  states  so  far  as  they 
purport  to  prevent  such  foreign  subjects,  on  account 
of  their  alienage,  from  taking  property  by  inheritance 
in  the  United  States  from  citizens  therein. 

See  Godfrey  v.  Biggs,  133  U.  S.  258. 

See  Wunderle  v.  Wunderle,  33  N.  E.  Rep.  195. 
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Given,  J. — ^The  last  will  and  testament  of  John 
C.  Hormel,  deceased,  provides  as  follows:  "After  my 
death,  I  desire  that  my  estate,  of  whatever  name  and 
nature,  be  placed  in  the  hands  of  a  trustee,  hereinafter 
named,  to  be  by  him  invested  so  as  to  be  productive 
of  good  interest,  and  in  such  manner  as  he  may  deem 
safe. 

(2)  I  desire  that  the  entire  proceeds  of  said  invest- 
ment of  my  estate  shall  be  paid  at  the  end  of  each 
year  to  my  wife,  Elizabeth  Hormel,  so  long  as  she 
shall  remain  my  widow.  If  she  marries  again,  then  I 
desire  that  one-half  of  my  estate  be  paid  to  her  for  her 
own  free  use  and  behoof,  and  the  other  half  to  be  paid 
to  my  sister  Anna  Shoup,  now  living  at  Springfield, 
Illinois.  In  case  my  sister  dies  before  the  division  of 
my  estate  is  made  as  above  provided,  then  I  desire 
that  the  one-half  of  my  estate  be  divided  equally 
between  my  heirs  at  law  by  blood  kinship." 

A.  A.  Ball  was  appointed  in  the  will  as  trustee 
and  sole  executor,  and  qualified  as  such. 

The  first  contention  is  whether  the  defendant 
(appellant)  Anna  Shoup,  is  entitled  to  one-half  of  the 
property  in  question  under  said  will. 

John  C.  Hormel  died  April  18, 1892,  without  issue, 
leaving  his  wife,  Elizabeth  Hormel,  and  his  sister  Anna 
Shoup,  surviving  him;  his  parents,  brothers,  and  sister, 
other  than  Anna,  having  departed  this  life  prior  to  his 
death.  Elizabeth  Hormel  died,  intestate,  November 
29,  1892,  not  having  married  again.  The  ruies  for 
construing  wills  are  so  well  understood,  and  of  such 
frequent  application  that  we  need  not  refer  to  the 
many  authorities  cited;  it  is  suflBcient  that  we  refer  to 
Kiene  v.  Gmehle,  85  Iowa,  313  (52  N.  W.  Rep.  232). 

In  that  case  this  court  quoted,  with  approval, 
from  cases  cited,  as  follows:  "The  cardinal  princi- 
ple to  be  kept  in  view  is  that  the  intent  of  the  testator, 
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if  possible,  is  to  be  ascertained  in  the  construc- 
tion of  wills.  Courts  always  look  upon  the  intent  of 
the  testator  as  the  polar  star  to  direct  them  in  con- 
struction of  wills. 

The  object  of  all  rules  of  interpretation  is  to  dis- 
cover the  intent,  and  this  should  be  gathered  from  the 
whole  instrument. 

It  may,  however,  be  trusted  as  a  safe  rule  to  fol- 
low in  all  cases  of  construction  of  contracts,  convey- 
ances, or  wills,  that  the  intent  of  the  parties,  mani- 
fested by  the  reading  of  the  whole  instrument 
together,  in  the  light  of  attending  circumstances, 
must  control  the  meaning."  It  is  said  in  that  case: 
'*The  intent  of  the  testator,  as  shown  by  the  will  con- 
strued according  to  established  rules,  must  control. 
Courts  may  not  give  effect  to  any  other  result  than 
that  intended.  To  do  so  would  be  to  make  the  will 
for  the  testator.  Neither  may  they  defeat  the  inten- 
tion when  it  is  lawful." 

Guided  by  these  rules,  we  turn  to  the  will  to  ascer- 
tain the  intent  of  the  testator  in  respect  of  the  devise 
to  Anna  Shoup. 

It  is  therein  plainly  written,  in  unmistakable 
twms,  that  the  proceeds  of  the  estate  are  to  be  paid  to 
Elizabeth  Hormel  "so  long  as  she  shall  remain  my 
widow,"  and,  in  terms  quite  as  definite,  that,  if  she 
marries  again,  one-half  shall  be  paid  to  her  for  her 
own  free  use,  "and  the  other  half  to  be  paid  to  my 
sister,  Anna  Shoup.^ 

The  sole  contingency  upon  which  Anna  Shoup 
was  to  be  paid  one-half,  was  the  re-marriage  of  Eliza- 
beth Hormel.  Elizabeth  Hormel  did  not  marry  again^ 
and  therefore  the  contingency  upon  which  alone  Anna 
Shoup  was  to  have  one-half   of   the   estate  never 
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shonld  go  to  Anna  Shoup  on  the  death  of  the  widow 
without  re-marriage,  as  well  as  upon  her  marrying 
agam;  but  the  will  does  not  so  provide.  The  testator 
bid  a  right  to  rest  it  upon  the  condition  that  he  did, 
and,  having  done  so,  it  is  not  for  us  to  inquire  as  to 
bis  reasons.  We  think  the  learned  district  judge 
held  properly  that  Anna  Shoup  is  not  entitled  to  take 
one-half  of  the  estate  under  the  will,  and  that  she  is 
only  entitled  to  share  therein  as  an  heir  of  John  C. 
Hormel,  deceased. 

n.  Elizabeth  Hormel  was  a  citizen  of  the  United 
States,  and  a  resident  of  the  state  of  Iowa,  at  the  time 
of  her  death.  In  the  few  months  that  transpired 
between  the  death  of  her  husband  and  her  own  death, 
she  had  not  elected  whether  she  would  take  under  his 
will  or  under  the  statute;  but  it  is  not  questioned  but 
that  she  died  seized  of  an  undivided  half  of  the  real 
estate  in  controversy,  and  that  her  interest  passed  to 
her  next  of  kin  legally  qualified  to  inherit  the 
2  same,  immediately  upon  her  death.  She  died 
without  issue,  leaving  as  her  only  parent  sur- 
viving her,  her  mother,  Elizabeth  Opel,  a  non-resident 
alien,  residing  in  Bavaria,  Germany.  Elizabeth  Opel 
died,  intestate,  in  Bavaria,  on  May  12,  1894,  leaving, 
as  her  next  kin,  surviving  her,  her  children,  John 
Opel,  Sr.,  and  Barbara  Degleman,  both  non-resident 
aliens,  and  the  plaintiff,  Fred  Opel,  a  citizen  of  the 
United  States,  and  resident  of  the  state  of  Iowa. 

The  plaintiff,  Fred  Opel,  contends  that  he  is 
entitled  to  inherit  the  undivided  one-half  of  said  real 
estate  from  his  sister,  Elizabeth  Hormel,  either  solely 
or  with  his  said  brother  and  sister. 

It  is  contended  on  behalf  of  the  heirs  of  John  C. 
Hormel,  that  neither  the  plaintiff  nor  the  other  chil- 
dren of  Elizabeth  Opel  are  entitled  to  so  inherit,  and 
that,  therefore,  no  heirs  of  Elizabeth  Hormel  being 
found  legally  entitled  to  inherit  said  property,  it  goes 
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to  the  heirs  of  her  deceased  husband,  John  C.  Hormel, 
under  section  2458  of  the  Code  of  Iowa. 

Leaving  out  of  consideration  the  fact  of  alienage, 
it  would  not  be  questioned  but  that,  upon  her  death, 
the  estate  of  Mrs.  Hormel  vested  in  her  mother,  and, 
upon  her  death,  in  her  children,  Fred  Opel,  John  Opel, 
Sr.,  and  Barbara  Degleman.  Chapter  85,  Acts  Twenty- 
second  General  Assembly,  approved  April  9, 1888,  pro- 
vides as  follows: 

•*  Section  1.  Non-resident  aliens  ♦  •  •  are 
hereby  prohibited  from  acquiring  title  to,  or  taking 
or  holding  any  lands  or  real  estate  in  this  state  by 
descent,  devise,  purchase,  or  otherwise,  only  as  herein- 
after provided." 

An  exception  is  thereinafter  provided  in  favor  of 
"the  widow  and  heirs  of  aliens  who  have  heretofore 
acquired  lands  in  this  state  under  the  laws  thereof;" 
but  this  exception  does  not  apply  to  this  case,  as  Eliz- 
abeth Hormel  was  not  an  alien.  Section  2  of  said 
chapter  provides  as  follows: 

"Sec.  2.  Any  non-resident  alien  may  acquire  and 
hold  real  property  to  the  extent  of  three  hundred  and 
twenty  (320)  acres,  or  city  property  to  the  amount  of 
ten  thousand  dollars  in  value,  providing  that  within 
five  years  from  the  date  of  purchase  of  said  property, 
the  same  is  placed  in  the  actual  possession  of  a  rela- 
tive of  such  purchaser,  the  occupant  being  related  to 
such  owner  within  the  third  degree  of  kindred,  or  the 
husband  or  wife  of  such  relative,  and  further  provided, 
that  such  occunant  become  a  naturalized  citizen  within 
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Rep.  287).  Section  7  of  said  chapter  provides  that  the 
act  shall  not  apply  to  aliens  who  are  residents  of  the 
state  of  Iowa.  It  is  certainly  clear  that  Mrs.  Opel  was 
disqualified  from  acquiring  title  to,  or  taking  or  hold- 
ing this  real  estate  by  descent,  under  the  prohibitions 
of  the  first  section,  and  that  she  is  not  within  either  of 
the  exceptions  made  to  that  prohibition. 

In  Furenes  v.  Mickelson,  86  Iowa,  508  (53  N.  W. 
Rep.  416),  this  court  held  that  a  naturalized  citizen, 
resident  of  this  state,  cannot  inherit  through  a  father 
who  is  a  non-resident  alien,  the  lands  of  a  great-uncle 
who  was  a  naturalized  citizen,  "on  the  ground  that  a 
line  of  inheritance  cannot  be  traced  through  non-resi- 
dent aliens/' 

If  nothing  further  appeared,  the  conclusion  would 
follow  from  what  we  have  said,  that  the  estate  did  not 
pass  to  Elizabeth  Opel,  and  consequently,  did  not  pass 
to  her  children. 

in.  On  January  21,  1845,  there  was  concluded 
and  adopted  between  the  United  States  of  America 
and  the  King  of  Bavaria,  Germany,  a  treaty,  articles 
1,  2,  and  3  of  which  are  as  follows: 

"Article  1.  Every  kind  of  droit  d^aubaine,  droit 
de  retraite,  and  droit  de  detraction  or  tax  on  emigra- 
tion, is  hereby  and  shall  remain,  abolished  between 
the  two  contracting  parties,  their  states,  citizens,  and 
subjects,  respectively. 

"Art  2.  Where,  on  the  death  of  any  person  hold- 
ing real  property  within  the  territories  of  one  party, 
such  real  property  would,  by  the  laws  of  the  land, 
3  descend  on  a  citizen  or  subject  of  the  other,  were 
he  not  disqualified  by  alienage,  such  citizen  or 
subject  shall  be  allowed  a  term  of  two  years  to  sell  the 
same,  which  term  may  be  reasonably  prolonged  accord- 
ing to  circumstances,  and  to  withdraw  the  proceeds 
thereof,  without  molestation,  and  exempt  from  all 
duties  of  detraction.    .      ' 
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"Art.  8.  The  citizens  or  subjects  of  each  of  the 
contracting  parties  shall  have  power  to  dispose  of  their 
(real  and)  personal  property  within  the  states  of  the 
other,  by  testament,  donation,  or  otherwise;  and  their 
heirs,  legatees,  and  donees,  being  citizens  or  subjects 
of  the  other  contracting  party,  shall  succeed  to  their 
said  (real  and)  personal  property,  and  may  take  posses- 
sion thereof,  either  by  themselves  or  by  others  acting 
for  them;  and  dispose  of  the  same  at  their  pleasure, 
paying  such  duties  only  as  the  inhabitants  of  the 
country  where  the  said  property  lies  shall  be  liable  to 
pay  in  like  cases." 

The  other  articles  provide  for  the  care  of  the 
property  in  the  absence  of  the  heirs,  the  mode  of 
deciding  disputes,  that  the  treaty  shall  not  derogate 
from  the  force  of  laws  of  Bavaria  to  prevent  the  emi- 
gration of  the  king's  subjects,  and  that  the  treaty 
is  made  subject  to  the  approval  of  the  two  govern- 
ments. 

This  treaty  abolishes,  as  between  these  govern- 
ments and  the  subjects  thereof,  "every  kind  of  droit 
d'aubaine,  droit  de  retraite,  and  droit  de  detrdction  or 
tax  on  emigration.'' 

Black's  Law  Dictionary  defines  **droif'  as  equiv- 
alent to  the  English  word  "right";  and  *^ droit  de^au- 
baine^^  as,  "in  French  law,  a  rule  by  which  all  the  prop- 
erty of  a  deceased  foreigner,  whether  movable,  or 
immovable,  was  confiscated  to  the  use  of  the  state,  to  the 
exclusion  of  his  heirs,  whether  claiming  ab  intestato  or 
under  a  will  of  the  deceased."    It  is  this  nrovision  of 
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The  fault  of  this  argument  is  in  assuming  that  the 
protection  is  for  the  dead,  and  that  the  property- 
remains  in  the  deceased.  It  is  conceded  that  this 
property  vested  in  some  living  person  immediately 
upon  the  death  of  Mrs.  Hormel.  If,  under  the  common 
law,  that  person  was  disqualified  by  alienage  from 
inheriting  it,  then  this  treaty  applies  and  removes 
that  disqualification. 

In  the  absence  of  this  treaty,  Mrs.  Opel  was  dis- 
qualified, by  alienage,  from  inheriting  this  property; 
but  by  it  the  disqualification  was  removed,  and  there- 
fore the  property  descended  to  her.  Our  inquiry, 
then,  is  as  to  property  in  Iowa  belonging  to  a  resi- 
dent and  subject  of  Bavaria. 

Appellants  cite  Frederichson  v.  Louisiana^  23  How- 
ard, 445.  '*Fink  was  a  naturalized  citizen  of  the  United 
States  at  the  time  of  his  death,  and  residing  in  the 
city  of  New  Orleans;  also,  that  the  legatees  resided  in  the 
kingdom  of  Wurtemberg,  and  are  subjects  of  the  King 
of  Wurtemberg."  We  had  a  treaty  with  that  kingdom 
similar  to  that  under  consideration.  Louisiana  had  a 
statute  providing  that  "each  and  every  person,  not 
being  domiciled  in  this  state,  and  not  being  a  citizen 
of  any  other  state  or  territory  in  the  Union,  who  shall 
be  entitled,  whether  as  heirs,  legatee,  or  donee,  to  the 
whole  or  any  part  of  the  succession  of  a  person 
deceased,  whether  such  person  shall  have  died  in  this 
state,  or  elsewhere,  shall  pay  a  tax  of  ten  per  cent,  on 
all  sums,  or  on  the  value  of  all  property  which  he  may 
have  actually  received  from  said  succession,  or  so 
much  thereof  as  is  situated  in  this  state,  after  deduct- 
ing all  debts  due  by  the  succession."  Rev.  St.  1876, 
section  3683.    The  claim  of  the  state  to  this  tax  was 
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personal  property,  and  is  different  in  its  language  from 
the  second,  which  is  identical  mth  the  second  in  this. 
The  court  held  that  the  act  does  not  make  any  dis- 
crimination between  citizens  of  the  state  and  aliens 
in  the  same  circumstances,  and  sustained  the  tax  as 
valid.  Appellants  quote  from  the  opinion  as  follows: 
"But  we  concur  with  the  supreme  court  of  Louisiana 
in  the  opinion  that  the  treaty  does  not  regulate  testa- 
mentary disposition  of  citizens  or  subjects  of  the  con- 
tracting powers  with  reference  to  property  within  the 
country  of  their  origin  or  citizenship.  The  cause  of 
the  treaty  was  that  the  citizens  and  subjects  of  each 
of  the  contracting  powers  were  or  might  be  subject  to 
onerous  taxes  upon  property  possessed  by  them  within 
the  states  of  the  other  by  reason  of  their  alienage,  and 
it  is,  perhaps,  to  enable  such  citizens  to  dispose  of 
their  property,  paying  such  duty  only  as  the  inhabi- 
tants of  the  country  where  the  property  lies  pay  under 
like  conditions.  The  case  of  a  citizen  or  subject  of 
the  respective  countries  residing  at  home,  and  dispos- 
ing of  property  there  in  favor  of  a  citizen  or  subject  of 
the  other,  was  not  in  contemplation  of  the  contract- 
ing powers,  and  is  not  embraced  in  this  article  of  the 
treaty."  This  view  of  that  treaty  is  applicable  to  the 
one  before  us,  but  we  fail  to  see  wherein  it  supports 
the  claim  that  the  facts  of  this  case  do  not  bring  it 
within  the  provisions  of  this  treaty. 

IV.  Appellants  cite  authorities  to  the  effect  that 
the  states  alone  have  the  right  to  regulate,  by  legisla- 
tion, descents  and  conveyances  of  real  estate  within 
their  borders;  and  from  this  it  is  argued  that  the  fed- 
eral government  has  no  power,  "by  treaty,  to  interfere 
with  the  right  of  the  state  in  regard  to  the  descent  of 
property  upon  the  death  of  its  citizens";  that 
4  treaties  made  without  authority  are  not  valid; 
that  this  treaty  is  in  conflict  with  the  laws  of 
Iowa,  and  is,  therefore,  of  no  force  or  effect.    It  may 
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be  conceded  that  the  states  alone  have  such  power; 
that  they  alone  may  declare  to  what  kindred  the 
estate  of  persons  dying  intestate  shall  descend.    It 
must  also  be  conceded  that  the  federal  government 
alone  has  power  to  treat  with  other  governments  as  to 
rights  of  the  citizens  of  each  within  the  territory  of 
the  other.    This  treaty  does  not  attempt  to  regulate 
descents  of  real  property  in  Iowa.    It  does  not  declare 
that,  when  a  son  or  daughter  dies  without  issue,  the 
estate  shall  go  to  the  parents.    It  is  left  to  the  state, 
and   Iowa   has   so    provided.      This   treaty   simply 
declares  that,  if  that  parent  is  disqualified  by  alien- 
age, as  to  the  citizens  of  these  two  governments,  this 
disqualification  is  removed.    In  Article  6  of  the  Con- 
stitution of  the  United  States,  it  is  provided  that  "this 
Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties 
made,  or  which  shall  be  made,  under  the  authority  of 
the  United  States, shall  be  the  supreme  law  of  the  land; 
and  the  judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  Constitution,  or  the  laws  of  any  state, 
to  the  contrary  notwithstanding."    Many  cases  may 
be  found  wherein  the  courts  have  enforced  treaty  stip- 
ulations, similar  to  this,  in  favor  of  foreign  claimants; 
but  the  case  of  People  v.  Gerke,  5  Cal.  381,  is  the  first 
we  find  wherein  the  power  of  the  federal  government 
in  this  respect  was  questioned.    In  that  case,  Deck,  a 
citizen  of   Prussia,  died  in  San  Francisco,  leaving 
undisposed  of  a  large  amount  of  real  property  in  that 
state.    Article  14  of  our  treaty  with  Prussia  is  the 
same  as  Article  3  of  this  treaty.    The  attorney  gen- 
eral, on  behalf  of  the  state,  denied  the  power  of  the 
federal  government  to  make  such  a  provision  by  treaty, 
and  argued,  as  is  done  in  this  case,  that  to  exercise 
such  power  would  permit  the  federal  government  to 
control  the  internal  policy  of  the  states,  and  in  cases 
like  this  to  alter  materially  the  statutes  of  descent. 


Digitized  by 


Google 


424  Opel  v.  Shoup.  [100  Iowa 

The  court,  after  an  able  consideration  of  the  subject, 
concludes  as  follows:  "I  can  see  no  danger  which  can 
result  from  yielding  to  the  federal  government  the 
full  extent  of  powers  which  it  may  claim  from  the 
plain  language,  intent,  and  meaning  of  the  grant 
under  consideration.  Upon  some  subjects  the  policy 
of  a  state  government,  as  shown  by  her  legislation,  is 
dependent  upon  the  policy  of  foreign  governments, 
and  would  be  readily  changed  upon  the  principle  of 
mutual  concession.  This  can  only  be  effected  by  the 
action  of  that  branch  of  the  state  sovereignty  known 
as  the  'General  Government;'  and,  when  effected,  the 
state  policy  must  give  way  to  that  adopted  by  the 
governmental  agent  of  her  foreign  relations."  The 
reasoning  and  conclusion  of  the  opinion  are  strongly 
emphasized  by  what  is  added  by  Justice  Ryan.  While 
the  question  of  the  power  of  the  federal  government 
in  this  respect  was  not  directly  passed  upon  in  the 
following  cases,  they  show  that  the  courts  have  uni- 
formly enforced  such  treaties,  without  doubting  the 
power  of  the  federal  government  to  make  them: 
Chirac  v.  Chirac^  2  Wheaton,  259;  Hauenstein  v.  Lynham, 
100  U.  S.  483;  Geofroy  v.  Biggs,  133  U.  S.  258  (10  Sup. 
Ct.  Rep.  295);  Fairfax  v.  Hunter,  7  Cranch,  603;  Cor- 
neal V.  Banks,  10  Wheaton,  189;  Htcghes  v.  Edwards,  9 
Wheaton,  489.  In  the  recent  case  of  Wunderle  v.  Wun- 
derle,  144  HI.  40  (33  N.  E.  Rep.  195),  the  subject  of 
descents  and  alienage  is  considered  at  length,  and  with 
marked  care  and  ability,  as  affected  by  the  common 
law,  and  by  statutes  of  the  states  and  by  treaties 
with  the  United  States.  In  considering  the  effect 
of  conflict  between  the  statute  of  the  state  and  a 
treaty  with  the  United  States,  the  court,  after  citing 
arti^  6  of  the  federal  constitution,  says:    *Tji  con- 
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by  the  treaty-making  power  of  the  United  States,  and 
that  a  treaty  will  control  or^suspend  the  statutes  of 
ttie  individual  states  whenever  it  differs  from  them. 
Hence,  if  the  citizen  or  subject  of  a  foreign  govern- 
ment is  disqualified  under  the  laws  of  a  state  from 
taking,  holding,  or  transferring  real  property,  such 
disqualification  will  be  removed,  if  a  treaty  between 
the  United  States  and  such  foreign  government  con- 
fers the  right  to  take,  hold,  or  transfer  real  property/' 
If  it  may  be  said  that  chapter  85  of  the  Acts  of  the 
Twenty-second  General  Assembly  is  in  confiict  with 
said  treaty  of  January  21, 1845,  reason  and  the  author- 
ities support  the  conclusion  that  the  treaty  must 
control. 

It  follows  from  the  conclusions  we  have  reached 
that  an  undivided  one-half  of  the  property  in  question 
vested  in  Mrs.  Opel  upon  the  death  of  her  daughter, 
and  upon  her  death  it  passed  to  her  children,  subject 
to  the  conditions  imposed  by  said  treaty,  and  that  the 
other  undivided  one-half  passed  to  the  heirs  of  John 
C.  Hormel,  deceased.  The  decree  of  the  district  court 
being,  in    harmony   with  these   conclusions,   it   is 

AFFIBMSB.    . 
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DiBTBiOH  &   Capbll  v.  Stbbbins  Bbothbbs,  Appel- 
lants. 

ConRtmeflon  of  Contract:  declabatiohb  of  ageht.  Where  the 
correspondence  constituting  a  contract  for  the  purchase  of  res- 
taurant fixtures,  including  a  back  case  and  counter,  with  show 
cases  and  drip  board,  specified  the  style  of  the  back  case,  but  did 
not  specify  the  style  or  material  of  the  other  fixtures,  or  show  that 
they  were  to  be  considered  as  a  part  of  the  back  case,  evidence  of 
the  declarations  made  by  the  purchaser  to  plaintiff's  manufactur- 
ing foreman  as  to  the  style  and  material  of  the  show  case,  counter 
and  drip  board,  was  admissible,  though  such  foreman  had  no 
authority  to  make  such  a  contract  for  the  sale  of  such  fixtures, 
where  plaintiff  made  his  offer  on  memoranda  made  by  the  fore- 
man. 

Same.  While,  ordinarily,  one  who  offers  to  manufacture  goods  for 
another  at  a  specified  price  without  specifying  the  quality,  will 
not  be  bound  to  furnish  goods  of  a  quality  which  his  unauthorized 
agent  led  the  other  party  to  expect  would  be  furnished,  he  is  bound 
to  do  so,  where  the  agent  tells  him  what  has  occurred  and  he  is 
led  thereby  to  make  the  offer. 

Appeal  from  Van  Buren  District  Court — Hon.*  M.  A. 
RoBBBTs,  Judge. 

Saturday,  Deoembbr  12, 1896. 

Action  at  law  to  recover  the  contract  price  of 
certain  furniture  manufactured  and  delivered  to  the 
defendants.    Defense,  that  the  furniture  did  not  corn- 


Digitized  by 


Google 


Dec.  1S96]         Dietrich  &  Capell  y.  Stbbbiks.  427 


Deebter/J. — Plaintiffs  are  manufacturers  of  fur- 
niture and  oflSce  fixtures,  doing  business  in  the  cijby  of 
Ottumwa.  Some  time  during  the  fall  of  the  year  1894, 
one  T.  A.  Stebbins,  a  member  of  the  defendant  firm, 
which  is  engaged  in  the  restaurant  business  at  the 
town  of  Bonaparte,  went  to  Ottumwa  for  the  purpose 
of  buying  a  back  case,  counter,  drip  boards,  etc.,  with 
which  to  fit  up  their  place  of  business.  He  proceeded 
to  plaintiffs'  oflBce,  and  there  found  one  Snook,  who 
was  foreman  in  plaintiffs'  factory,  but  who,  it  appears, 
had  no  authority  to  make  contracts  with  reference  to 
any  goods  which  had  to  be  specially  manufactured. 
.Stebbins  told  Snook  what  he  wanted,  and  together 
they  visited  different  places  in  the  city  to  inspect  the 
character  of  plaintiffs'  work,  one  of  these  being  what 
is  known  as  the  "'Ballingall  Billiard  Hall  Annex." 
Snook  made  a  memorandum  of  Stebbins'  wants,  which 
he  afterwards  submitted  to  Mr.  Dietrich,  of  the  plain- 
tiff firm,  who,  it  seems,  had  charge  of  the  matter  of 
making  estimates  for  such  work  as  the  defendants 
wanted.  At  the  time  he  submitted  the  memorandum 
to  Dietrich,  Snook  informed  him  that  he  had  taken 
Stebbins  to  various  places  where  the  plaintiffs  had 
furniture  which  had  been  manufactured  by  them. 

Stebbins  returned  to  his  home,  and  thereafter 
plaintiffs  wrote  him  the  following  letter:  "Ottumwa, 
Iowa,  Sept.  20th,  1894.  Messrs.  Stebbins  Bros.,  Bona- 
parte, Iowa — Gentlemen:  In  reply  to  your  request 
when  you  were  at  our  place,  will  give  you  the  follow- 
ing estimate:  1  back  case,  similar  to  the  one  you 
saw  in  the  Ballingall,  16  feet  long,  made  of  pine,  with 
hard  oil  finish,  with  mirror  about  30  inches  by  100 
biches,  plain;  1  counter,  16  feet  long,  and  about  30 
hiches  wide  and  50  high,  pine,  with  oak  top,  same  finish; 
1  drip  board  for  same,  9  feet  long,  with  zinc  top,  and  two 
kanka,  12  inches  by  9  inches,  and  faucets;  1  eounter. 
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for  show  case,  18  feet  long,  about  26  inches  wide,  and 
26  inches  high,  with  top  open,  except  4  feet  on  one 
end;  1  counter  for  same,  14  feet,  same  dimension  as 
other.  We  can  furnish  you  the  above,  all  in  good 
shape,  f.  0.  b.  Ottumwa,  for  the  sum  of  two  hundred 
and  fifty  dollars  ($250.00).  If  top  of  drip  board  be  of 
copper,  add  $5.00.  Hoping  to  receive  your  order  for 
the  above,  we  remain,  yours,  truly,  [Signed]  Dietrich 
&  Capell."  On  the  same  day  defendants  wrote  plain- 
tiffs the  following: 

"Bonaparte,  Iowa,  Sept.  20th,  1894.  Capell  A 
Dietrich,  Ottumwa,  Iowa — Gentlemen:  We  expected 
to  hear  from  you  to-day,  with  prices  of  counters,  etc. 
Other  bids  are  all  in.  We  bought  to-day  marble  slab, 
99  inches,  for  butcher  counter.  Please  make  us  price 
on  counter  to  fit  it,  and  let  us  hear  from  you  at  once. 
The  lunch  counter  wants  to  be  45  inches  high  from 
top  to  bottom.    Yours,  truly,  [Signed]  Stebbins  Bros." 

In  response  to  plaintiff's  first  letter,  defendants 
wrote  the  following:  "Bonaparte,  Iowa,  Sept.  22d, 
1894.  Dietrich  &  Capell,  Ottumwa,  Iowa— <Jentlemen: 
Tours  20th  at  hand.  We  are  quite  surprised  at  your 
price.  We  did  not  expect  it  to  be  near  so  high,  besides, 
the  lunch  counter  was  to  be  20  feet  long,  not  16.  We 
think  50  inches  is  too  high,  45  inches  from  the  fioor 
to  the  surface  on  top  is  just  right.  Now,  we  will  not 
buy  the  stuff  only  delivered  in  our  building  and  set 
up.  We  wrote  you  on  the  20th  what  our  butcher 
counter  would  be.  We  have  bought  the  slab,  which 
is  just  99  inches  long.  We  want  counter  to  fit  it.  We 
will  make  you  this  offer,  which  you  must  accept  or 
decline  at  once,  for  the  stuff  described  in  your  letter 
20th,  except  the  lunch  counter  is  to  be  20  feet  as  talked, 
and  this  butcher  counter  all  delivered  here  and  set  up. 
We  will  give  you  $250  spot  cash  when  the  work  is 
completed.    Tours,  truly,  Stebbins  Bros." 

To  which  the  plaintiffs  replied  as  follows: 
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**Ottumwa,  Iowa,  September  24,  1894.  Stebbins 
Bros.,  Bonaparte,  Iowa — Gentlemen:  Tours  of  22d 
just  at  hand,  and  in  reply  say  that  we  are  sorry  to  say 
that  we  cannot  accept  your  oflfer  for  the  work  as  we 
have  given  you  estimate  on,  but  will  make  you  another 
offer.  We  will  make  you  the  butcher  counter  and  set 
the  whole  job  up  in  your  store  for  ($275)  two  hundred 
and  seventy-five  dollars.  We  can  make  you  the  job, 
by  making  it  a  little  cheaper,  and  perhaps  it  might 
suit  you  as  well,  for  $250;  but  we  would  have  to 
cheapen  it  up  just  that  much.  This  is  reducing  the 
price  on  the  woA  some,  as  it  will  cost  more  than  the 
$25  to  make  the  one  counter  and  set  the  job  up. 
Hoping  this  may  be  satisfactory,  and  that  we  may 
receive  your  order  for  the  above,  we  are,  yours, 
respectfully,  Dietrich  &  CapeU.'* 

Thereupon  the  defendants  wrote  the  following: 

"Bonaparte,  Iowa,  Sept.  25th,  1894.    Dietrich  &' 
Capell,  Ottumwa,  Iowa — Gentlemen:    Tours  24th  at 
hand.    We  will  accept  your  offer,  and  want  the  work 
at  earliest  possible  moment.    Don't  make  mistake  in 
length  of  lunch  counter.    Tours  truly,  Stebbins  Bros.'* 

This'  is  aU  the  correspondence  which  passed 
between  the  parties  relating  to  the  contract,  except 
some  letters  with  reference  to  certain  changes,  and  the 
time  in  which  the  work  should  be  completed. 

The  defendants,  in  their  answer,  alleged  that  the 
work  was  to  have  been  of  the  same  quality  and 
material  as  tibat  in  Opera  House  drug  store,  and  the 
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was  rejected  by  the  coort,  and  the  defendants  assign 
error. 

In  support  of  the  court's  ruling,  it  is  insisted  that 
it  was  not  shown  that  Snook  had  authority  to  make 
a  contract  for  the  sale  of  the  goods,  nor  that  any 
statements  made  by  him  would  be  binding  upon  the 
plaintiffs.  It  is  further  claimed  that  the  contract 
between  the  parties  was  reduced  to  writing,  and  that 
this  writing,  consisting  of  the  letters  above  set  out,  is 
conclusive  on  the  question  as  to  what  the  contract 
really  was.  This  last  proposition  is  Qertainly  correct, 
and  if  the  whole  contract  is  embodied  in  these  mat- 
ters, then  parol  evidence  is  inadmissible  to  vary  or 
change  it.  By  reference  to  these  letters,  it  will  be 
seen  that  they  do  specify  the  style,  dimensions,  and 
finish  of  the  back  case,  but  do  not  give  the  style  of  the 
counter,  nor  the  style  nor  finish  nor  material  of  the 
drip-board,  show  case,  and  counter,  unless  it  can  be 
said  that  each  and  all  of  these  were  a  necessary  part 
of,  and  were  included  in,  the  order  for  the  back  case. 
Parol  evidence  was  necessary,  however,  to  establish 
this  last  proposition,  and  this  became  a  question  of 
fact  for  the  jury. 

It  cannot  be  said,  as  a  matter  of  law,  that  the 
whole  contract  was  embodied  in  the  letters.  It  is 
manifest  that,  unless  it  be  found,  as  a  fact,  that  the 
counters,  drip  boards,  and  show-case  counters  were 
part  and  parcel  of  the  back  case,  and  necessary  to 
make  it  complete,  the  style,  finish,  and  material  of 
these  articles  rested  in  parol, ,  and  the  defendants 
should  have  been  allowed  to  show  the  kind  they 
received  the  offer  upon.  The  only  means  they  had  of 
doing  this  was  to  show  what  they  stated  to  Snook 
when  they  visited  the  factory. 

It  is  insisted,  however,  that  Snook  was  not  the 
agent  of  plaintiffs  for  the  making  of  contracts.  This 
is  probably  true.    But  he  was  their  agent  for  the 
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purpose  of  securing  a  description  of  the  goods  wanted, 
or,  if  he  had  no  express  authority  for  so  doing,  the  plain- 
tiffs recognized  him  as  such  in  this  case;  for  they  acted 
upon  the  information  received  by  him  in  sending  the 
offer  to  the  defendants,  and  must  be  charged  with  his 
knowledge,  the  same  as  if  he  was  expressly  authorized. 
These  are  elementary  principles,  and  require  no  cita- 
tion of  authority  in  their  support. 

It  is  true  that  the  evidence  referred  to  was  admit- 
ted, but  the  court  withheld  his  ruling,  and  he  after- 
wards struck  it  out  because  of  Snook's  want  of 
authority.  Tho  jury  were  also  instructed  that  they 
could  ^ot  consider  any  conversations  between  Stebbins 
and  Snook  with  reference  to  the  Arcade  or  Opera 
House  drug  store  fixtures,  because  Snook  had  no 
authority  in  the  premises.  This  took  the  evidence 
referred  to  out  of  the  case.  It  is  claimed,  however, 
that  these  rulings  were  without  prejudice,  for  the 
reason  that  Stebbins  admitted  that  he  told  Snook  he 
did  not  want  anything  as  expensive  as  at  the  Arcade. 
We  find,  in  examining  the  record,  however,  that  this 
related  to  the  back  case,  and  not  to  the  other  articles 
purchased. 

In  the  sixth  instruction  the  court  limited  the  jury 
to  a  consideration  of  those  statements  made  by  Steb- 
bins to  Snook,  which  were  communicated  to  plaintiffs 
before  the  twentieth  of  September,  1894;  and  in  the 
eighth  struck  out  the  evidence  of  Stebbins  as  to  his 
statements  to  Snook,  for  the  reason  they  were  not 
communicated  to  the  plaintiffs.  For  the  reasons 
pointed  out,  these  instructions  were  erroneous. 

Other  instructions  are  complained  of,  and  defend- 
ants also  contend  that  the  court  erred  in  not  giving 
certain  instructions  asked  by  them. 

What  we  have  said  suflBciently  indicates  our  views 
regarding  these  matters,  and  we  need  not  more  spe- 
cifically refer  to  them.    Some  other  rulings  on  the 
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admission  and  rejection  of  evidence  are  complained 
of,  but,  as  they  are  not  likely  to  arise  on  another  trial, 
we  will  not  consider  them.  Our  conclusions  find  sup- 
port in  the  following  cases:  St.  Louis  Refrigerator  & 
Wooden-Gutter  Co.  v.  Vinton  Washing  Machine  Co.,  79 
Iowa,  240  (44  N.  W.  Rep.  370);  Farrar  v.  Peterson,  52 
Iowa,  420  (3  N.  W.  Rep.  457);  Eadie  v.  Ashhaugh,  44 
Iowa,  520;  Jackson  v.  Mott,  76  Iowa,  263  (41  N.  W. 
Rep.  12).  For  the  errors  pointed  out.  the  judgment  of 
the  district  court  is  bevebsbd. 


E.  J.  OsBOEur  V.  Edmund  Jbnkinson,  Appellant. 


Negllgeneet  JUBT  OUBsnON;.  A.s  plaintiff  was  driving  across  F. 
street,  defendant's  bores  driven  to  a  buggy  on  F.  street,  collided 
witb  plaintiff's  buggy.  A  city  ordinance  provided  tbat  no  person 
should  drive  on  any  street  faster  than  six  miles  per  hour.  Defend- 
ant and  two  other  persons  driving  single  horses,  were  nearly 
abreast,  racing  their  horses.  Defendant  and  his  wife,  who  was 
with  him,  testified  that  he  was  not  racing,  but,  while  driving  at  an 
ordinary  gait,  the  other  two  horses  came  up  behind  him,  fright- 
ened his  horse,  and  he  could  not  hold  him  in;  and  that  when  he 
came  to  plaintiff's  buggy  he  jumped  or  fell  into  the  buggy,  and 
crushed  it.  Two  witnesses  testified  that  defendant's  horse  did  not 
Jump,  and  one  of  them  said  he  came  "on  the  straight  trot." 
Defendant's  was  a  fast  horse,  and  he  and  tlie  owner  of  other  fast 
horses  were  accustomed  to  speed  them  on  F.  street  Beld,  tliat 
whether  the  collision  was  a  mere  accident,  and  not  the  result  of 
defendant's  negligeuce,  was  a  question  for  the  Jury. 

CONTBiBUTOBT  NEGLIGENOB:  Jury  qupstion.  It  appeared  that  plain- 
tiff was  a  dairyman;  that  he  had  stopped  at  a  store  on  the  corner; 
that  he  had  gotten  into  his  buggy  and  started  across  the  street,  driv- 
ing in  a  proper  manner;  that  one  or  more  persons  called  out  to  him 
to  look  out  for  the  race;  and  that  he  had  no  time  to  get  out  of  the 
way.  HM^  that  whether  he  was  guilty  of  contributory  negligenoe, 
was  a  question  for  the  jury. 

Ihunages.  A  verdict  for  one  thousand  dollars  for  personal  injuries 
will  not  be  set  aside  as  excessive,  where  they  are  serious,  and  the 
tsidoamr  tends  to  show  that  they  are  permanent 


Digitized  by 


Google 


Dee.  18961  Obborn  v.  Jenkotsok.  433 

Appeal  from  Woodbury  District  Court. — Hon.  George 
W.  Wakefield,  Judge. 

Saturday,  December  12, 1896* 

Action  at  law  to  recover  damages  for  injuries  to 
the  person  of  the  plaintiff,  and  to  a  buggy  or  spring 
wagon,  which  injuries  are  alleged  to  have  been  caused 
by  the  unlawful  and  negligent  acts  of  the  defendant. 
There  was  a  trial  by  jury,  which  resulted  in  a  verdict 
and  judgment  for  the  plaintiff.  Defendant  appeals. — 
Affirmed. 

M.  B.  Davis  for  appellant. 

Wright^  Hubbard  &  Bevington  for  appellee. 

Roth  ROOK,  C.  J. — The  act  of  the  defendant  of 
which  the  plaintiff  complains  occurred  at  the  inter- 
section of  Fourth  and  Steuben  streets,  in  Sioux  City. 

The  plaintiff  was  driving  across  Fourth  street, 
1      '    with  a  single  horse,  and  a  spring  wagon.    The 

defendant  was  driving  a  single  horse  and  phae- 
ton along  Fourth  street,  and  at  the  intersection  of  the 
two  streets,  the  defendant's  horse  came  in  collision 
with  the  buggy  of  plaintife  with  great  force,  and 
nearly  destroyed  it.  Three  wheels  were  broken,  one 
axle  was  sprung,  the  sides  of  the  box  were  crushed, 
and,  in  short,  it  was  a  wreck.  The  plaintiff  was  thrown 
out  of  the  buggy  and  seriously  injured.  He  was  driv- 
ing slowly  when  the  collision  occurred,  and  the 
defendant  was  driving  at  a  reckless  and  unlawful  rate 
of  speed,  in  violation  of  an  ordinance  of  the  city 
which  provides  that  no  person  shall  drive  on  any 
street  faster  than  a  rate  of  six  miles  per  hour,  or 
drive  "in  such  a  manner  as  to  come  in  collision  with 
or  strike  any  other  person  or  object."  It  is  undisputed 
Vol.  100  la— 28 
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that  the  defendant  and  two  other  persons,  who  were 
driving  single  horses,  were  nearly  abreast,  and  that  they 
were  going  at  the  rate  of  about  a  mile  in  three  min- 
utes, or  twenty  miles  an  hour.  And  there  is  no  dis- 
pute that  the  two  other  drivers  were  racing  or 
speeding  their  horses  on  Fourth  street.  The  collision 
occurred  in  the  evening,  after  it  became  dark,  and  the 
street  lights  were  burning.  The  defendant  and  his 
wife,  who  was  with  him,  testified  as  witnesses  on  the 
trial,  that  he  was  not  racing  his  horse,  but  that,  while 
driving  at  an  "ordinary  road  gait,"  the  other  two 
horses  came  up  behind  him,  and  frightened  his  horse, 
and  made  him  jump,  and  that  he  could  not  hold  him 
in;  and  that  when  he  came  to  plaintiff's  buggy,  in  his 
jumping  he  jumped  or  fell  into  the  buggy,  and  crushed 
it  down.  There  is  no  question  that  if  the  defendant 
was  engaged,  with  the  other  drivers,  in  racing  or 
speeding  their  horses,  he  was  guilty  of  the  most  cul- 
pable and  criminal  negligence.  It  is  contended  by 
counsel  for  defendant  that  the  collision  was  a  mere 
accident;  that  the  defendant  is  not  chargeable  with 
negligence,  because  his  horse  was  running  away,  and 
he  could  not  control  him.  That  was  a  fair  question 
for  the  jury  to  determine.  Two  witnesses  testified 
that  the  defendant's  horse  did  not  jump,  one  of  them 
stated  that  the  horse  came  "on  a  straight  trot."  And 
the  defendant  and  his  wife  were  contradicted  by  other 
witnesses  as  to  facts  attending  the  collision.  The 
defendant's  horse  was  a  fast  animal.  He  was  in  the 
habit  of  speeding  him  on  Fourth  street.  He  testified 
that  he  had  driven  him  in  less  than  three  minutes  to 
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n.    It  is  said  that  the  plaintiff,  by  his  negligence, 

contributed  to  the  injury.  It  appears  to  us  this  question 

was  fairly  submitted  to  the  jury,  and  that  the 

2         court  rightly  held  that  there  was  evidence  suflB- 

cient  to  sustain  the  verdict,  so  far   as   this 

question  was  involved. 

We  will  not  set  out  the  evidence  as  to  the  care 
exercised  by  the  plaintiff  in  driving  across  the  street 
which  the  defendant  and  others  were  using  as  a  race 
track,  and  on  which,  the  jury  were  warranted  in  find- 
ing from  the  evidence,  they  were  driving  at  the  rate  of 
about  twenty  miles  an  hour.  The  plaintiff  was 
engaged  as  a  dairy  man,  and  had  his  milk  cans  in  his 
vehicle.  He  stopped  on  the  corner  of  Fourth  and 
Steuben  streets,  bought  some  groceries,  and  watered 
his  horse  at  a  public  watering  trough,  got  into  his 
buggy,  and  started  across  the  street,  driving  in  a 
proper  manner.  He  was  not  looking  for  a  horse  race, 
but  it  came  upon  him  without  his  fault.  One  or  more 
persons  called  aloud  to  him  to  look  out  for  the  race, 
but  it  was  too  late.  He  had  no  time  to  get  out  of  the 
way, 

III.  The  verdict  of  the  jury  was  for  one  thousand 
dollars.    It  is  thought  to  be  excessive. 

We  think  otherwise.    The  plaintiff  was  seriously 

injured,  and  the  evidence  tends  strongly  to  show  that 

the  injuries  were  permanent.    We  discover  no 

8         reversible  error,  and  the  judgment  of  the  dis- 

tric  court  is  affibmed. 
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Mary  J.  Beezlbt,  Appellant,  v.  The  Dbs  Moines  Life 
Association. 

Life  Insarance:  taking  note  fob  premium:  Forfeiture,  A  policy 
provided  for  payments  coming  due  in  May,  and  quarterly  there- 
after, and  that  failure  to  pay,  upon  notice,  should  work  a  forfei.- 
ure.  A  note  was  taken  for  the  first  three  installments,  and  it 
stipulated  that  they  should  come  due  on  May  nineteenth^  and 
quarterly  thereafter,  and  that  a  failure  to  pay  an  installment 
should  render  the  whole  note  due.  Notice  was  given,  demanding 
payment,  as  fixed  by  the  policy,  but  no  payment  was  made  at 
either  the  time  fixed  by  the  policy  or  note.  HehJ,,  the  taking  of 
the  note  did  not  limit  the  insurer  to  sue  on  the  note  in  case  pre- 
mium installments  were  not  paid,  and  a  forfeiture  may  be  declared 
under  the  policy,  if  payments  are  not  made  as  provided  by  either 
note  or  policy. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conrad, 

Judge. 

Saturday,  December  12,  1896. 

On  February  19,  1893,  the  defendant  executed  and 
delivered  to  William  Beezley,  of  Des  Moines,  Iowa,  a 
policy  of  insurance  upon  his  life,  containing  this  pre- 
vision: "And  in  case  of  the  death  of  said  party  while 
in  good  standing  to  participate  in  the  moi-tuary  fund 
of  the  association  to  the  amount  of  the  guarantee 
note,  less  the  balance,  if  any,  due  the  company  for 
the  current  year's  insurance,  said  benefit  to  be  paid  at 
the  home  oflSce,  in  Des  Moines,  Iowa,  to  Mary  J. 
Beezley,  if  then  living." 

The  premiums  were  payable  quarterly,  to-wit, 
ten  dollars  and  eighty  cents  at  the  time  the  policy 
was  issued,  ten  dollars  and  eighty  cents  in  ninety  days 
thereafter,  and  so  on  indefinitely.  The  policy  made 
the  second  payment,  due  May  1,  and  the  others  quar- 
terly thereafter;  but  a  note  was  taken,  by  the  terms 
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of  which  the  second  quarterly  payment  matured  May 
nineteenth,  after  its  date,  and  the  next  one  ninety 
days  thereafter.  Ten  dollars  and  eighty  cents  was 
paid  in  cash  when  the  policy  was  issued.  The  next 
two  quarterly  payments  were  not  paid. 

The  assured  died  on  October  20, 1892.  The  policy 
contained  the  following  provision:  "That,  if  the 
quarterly  payments  or  the  payments  on  the  guaranty 
note  are  not  received  by  this  association  within  sixty 
days  from  date  of  notice,  then  this  policy  shall  be  null 
and  void  and  of  no  effect  until  all  arrearages  are  paid, 
and  health  blanks  signed  and  approved  by  the  asso- 
ciation.'^  When  the  policy  was  executed,  the  assured 
executed  to  the  defendant  a  note  as  follows: 

"$32.40.  Des  Moines,  Iowa,  February  19,  1892. 
For  value  received,  I  promise  to  pay  to  the  Des  Moines 
Life  Association,  in  Des  Moines,  Iowa,  thirty- two  dol- 
lars and  40-100  cents,  in  three  equal  installments,  the 
first  installment  to  be  due  and  payable  in  ninety  days 
from  date  hereof,  and  each  ninety  days  thereafter 
until  the  whole  amount  thereof  is  paid,  without  inter- 
est, if  paid  when  due;  otherwise,  eight  per  cent,  from 
maturity.  This  note  is  given  for  the  first  year's  insur- 
ance, and  in  case  a  policy  is  not  issued,  to  be  void,  and 
to  be  returned  to  the  maker.  In  case  any  of  the 
above  installments  are  not  paid  when  due,  or  within 
thirty  days  thereafter,  then  this  note  all  falls  due  and 
payable  at  once.  If  suit  is  brought  to  collect  this 
note,  I  agree  to  pay  the  costs  of  collecting,  including 
attorney's  fees,  Wm.  Beezley.  P.  0.:  102  E.  12th 
street,  Des  Moines,  Iowa." 

The  policy  also  provided  that  a  "printed  or  written 
notice,  directed  to  the  address  of  each  member  as  they 
appear  on  the  books  of  the  association,  and  forwarded  as 
aforesaid,  shall  be  deemed  a  legal  notice."  The  appli- 
cation of  the  assured  directed  that  these  notices 
should  be  mailed  to  M*  J.  Beezley,  102  East  Twelftlj 
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street,  Des  Moines,  Iowa.  April  1, 1892,  a  notice  was 
thus  mailed,  to  the  effect  that  there  would  be  due  on 
May  1,  1892,  on  the  policy  of  William  Beezley,  ten 
dollars  and  eighty  cents,  and  that  a  failure  to  pay  the 
same  would  "cause  the  forfeiture  of  your  insurance,'' 

May  2, 1892,  a  second  notice  was  mailed,  to  the 
effect  that  the  amount  then  past  due  on  the  policy 
was:  fine,  ten  cents;  quarterly  payment,  ten  dollars 
and  eighty  cents, — total  to  pay,  ten  dollars  and  ninety 
cents;  and  "if  this  is  not  received  at  the  oflSce  on  or 
before  June  1, 1892,  your  policy  will  promptly  lapse,** 

This  action  is  brought  to  recover  on  the  policy. 
The  defense  is  that  there  is  no  liability  by  reason  of 
the  non-payment  of  the  quarterly  amount  of  premium 
due  May  19, 1892.  The  cause  was  tried  to  the  court, 
and  a  judgment  entered  for  the  defendant,  and  against 
plaintiff,  for  costs.    Plaintiff  appeals. — Affirmed. 

Barcroft  &  McCaughan  for  appellant 

Cummins  &  Wright  for  appellee. 

KiNNB,  J. — ^I,  The  eontentions  of  the  appellant 
are:  First,  that  inasmuch  as  a  note  was  given  for  the 
premium,  except  for  the  first  quarter,  which  was  paid 
in  cash,  it  follows  that  the  association  cannot  take 
advantage  of  the  provisions  of  the  policy  relating  to 
a  forfeiture,  but  are  limited  to  a  right  of  recovery  on 
the  note;  second,  it  is  claimed  that  the  notices  were 
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association  within  sixty  days  from  date  of  notice,  then 
this  policy  shall  be  null  and  void  and  of  no  effact." 

We  look  to  both  the  policy  and  the  note  to  ascer- 
tain the  contract  of  the  parties,  and  what  that  contract 
is  must  be  determined  in  view  of  the  fact  that  these 
two  instruments  were  contemporaneous.  Bearing 
these  facts  in  mind,  we  conclude  that  there  was  no 
purpose  or  intent  that  the  taking  of  the  note  should 
waive  the  provisions  of  the  policy  touching  the  prompt 
payment  of  premiums.  This  is  not  a  case  where  a 
note  is  taken  for  the  entire  premium,  for  the  premium 
due  at  the  time  the  policy  was  issued  was  paid  in  cash. 
Nor  is  it  a  case  of  extending  time  of  payment  of  a 
premium,  and  accepting  a  note  therefor.  The  ques- 
tion is:  Did  the  taking  of  the  note,  under  the  circum- 
stances disclosed,  operate  to  prevent  the  association 
from  relying  upon  the  provisions  of  the  policy  requir- 
ing a  prompt  payment  of  the  quarterly  premiums? 

It  seems  to  us  that  it  did  not.  Counsel  for  appel- 
lant relies  upon  McAllister  v.  Insurance  Co.j  101  Mass., 
558. 

That  case  is,  as  it  seems  to  us,  rather  an  authority 
in  support  of  the  holding  of  the  district  court  in  this 
case.  In  the  cited  case  the  entire  premium  for  a  year 
was  due  and  payable  when  the  policy  issued,  and  a 
like  sum  was  to  be  paid  at  a  fixed  date  every  year. 
The  policy  contained  the  usual  provisions  for  the 
forfeiture  of  the  contract  in  case  the  premium  was 
not  paid.  The  company  accepted  a  part  of  the  pay- 
ment in  cash,  and  took  notes  for  the  remainder,  one 
maturing  in  six  months,  and  the  others  on  demand 
after  five  years.  The  six-months  note  was  not  paid. 
The  assured  died.    The  court  said: 

"The  defendants  rely  upon  that  provision  of  the 
policy  which  declares  that,  *in  case  any  premium  due 
upon  the  policy  shall  not  be  paid  at  the  day  when 
payable,  the  policy  shall  thereupon  become  forfeited 
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and  void/  except  for  a  certain  period,  which  had 
expired  before  the  death  of  the  assiu-ed  in  this  case. 
But  the  court  is  of  opinion  that  this  clause,  which  is 
inserted  for  the  benefit  of  the  insurers,  and  to  be  con- 
strued most  strongly  against  them,  and  which  merely 
provides  that  the  policy  'shall  become  forfeited  and 
void'  in  case  of  a  premium  'shall  not  be  paid  at  the 
day  when  payable,'  can  only  apply  to  a  policy  which 
has  once  taken  effect,  and  to  non-payment  of  a  pre- 
mium payable  after  that  time,  and  cannot  be  held  to 
refer  to  that  premium  which  the  policy  contemplates, 
and  required  to  be  paid  before  the  contract  of  insur- 
ance has  any  binding  force." 

The  theory  of  that  case  is  that  as  the  company 
had  waived  the  payment  of  the  cash  premium,  which 
was  due  before  the  policy  became  binding,  and  had 
taken  a  note  for  it,  it  was  estopped  from  claiming 
that,  by  reason  of  the  non-payment  of  the  premium, 
the  policy  had  lapsed. 

The  reasoning  of  the  court  is  that  such  a  for- 
feiture clause  in  the  policy  can  only  be  applied  in  case 
the  policy  has  once  taken  effect,  and  to  the  non-pay- 
ment of  a  premium  payable  after  the  policy  has 
become  a  binding  obligation. 

In  the  oase  at  bar  the  premium  which  must  be 
paid  before  the  policy  went  in  force  was  paid  in  cash, 
and  it  is  now  sought  t )  forfeit  the  policy  on  account 
of  non-payment  of  premiums  which  thereafter  became 
due,  and  for  which  the  note  was  given.  We  have 
examined  other  cases  cited,  but  they  do  not  throw 
any  light  upon  the  question  before  us.  Our  conclu- 
sion is  that  a  fair  cons*^  Lion  of  both  policy  and  note 
upholds  the  judgment  of  the  district  court. 

11.    As  to  the  notices  little  need  be  said.    They 


Digitized  by 


Google 


Dec.  1896]       Nbwbubt  ▼.  Makupaotubiko  Co.  441 

Every  end  which  could  be  accomplished  by  such  notices 
was  fully  attained  in  this  case.  In  the  light  of  the 
evidence,  there  can  be  no  serious  objection  to  them. 
The  judgment  below  is  affiembd. 


100  441 

107  78 

107  176 

1100  4^ 


Harry  A.  Newbury,  by  His  Next  Friend,  Maggie  New-      jl^^ 

BURY,  V.  The  Getchel  &  Martin  Lumber  and  tm^ 

Manufacturing  Company,  Appellant.  m  m 

Master  and  Serrant:    injury  to  minor  employe.    In  an  action  for       KJ  ^|| 
injuries  while  performing  work  more  hazardous  than  that  for     ioFliil 
1    which  a  minor  was  employed,  an  instruction  that  defendant  was      ug  ggl 

3  liable  if  he  put  plaintiff  at  more  hazardous  work  than  that  for 
6  which  he  was  employed,  without  explaining  the  dangers  incident 
6    thereto,  -  which  instruction  fails  to  limit  the  rule  given  it  to  those 

10    dangers  of  which  the  master  knew,  or  had  reason  to  believe  plain-      

tiff  was  .ignorant,  and  which  were  not  so  obvious  as  that,  with  care,       lOO  44i' 
they  could  have  been  known  to  plaintiff,— is  erroneous.  las  544 

Fellow  Servant.    The  mere  fact  that  one  employe  had  authority  over       JS  ^ 

others,  does  not  make  him  a  vice-principal,  or  superior,  so  as  to 
1    charge  the  master  with  his  negligence,  in  a  matter  which  it  was 

4  not  the  employe's  duty  to  attend  to. 

Same.    The  rule  that  an  employer  who  furnishes  a  proper  machine  is 

not  liable  to  a  servant  injured  by  it  while  using  it  for  an  improper 

1    purpose,  does  not  ipply  in  the  case  of  an  injury  to  an  inexperienced 

8    employe  who  was  using  the  machine  in  obedience  to  the  directions 

of  a  superior  whom  it  was  his  duty  to  obey. 

Duty  to  minor  employe.     The  rule  of  law,  that  the  master  is  not 
«    liable  to  the  employe  for  injuries,  for  improperly  using,  for  one 

8  kind  of  work,  for  which  proper  machinery  is  furnished,  raachintry 

5  proper  and  sufficient  for  other  work,  has  no  application  where  such 

6  improper  use  is  made  by  a  minor  employe,  by  order  of  a  vice-prin- 
10    cipal  who  fails  to  explain  that  the  machine  is  not  the  proper  one 

for  that  kind  of  work. 

Contributory  Negli|r«nce:    Minority,    An  instruction  that  plaintiffs 
6    minority  could  be  considered  only  upon  the  question  whether  or 

9  not  one  of  his  age,  experience  and  intelligence  could,  and  did, 
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10  determining  whether  or  not  he  was  guilty  of  contributory  negli- 
gence, is  not  objectionable,  as  tending  to  hold  defendant  liable 
because  plaintiff's  minority  made  one  under  whose  direction  he 
was  working,  a  vice- principal. 

Order  fbom  superior:    Mistake,    A  master  is  not  liable  for  injuries 
8    to  a  servant  caused  by  orders  received  from  another,  because  the 
servant  believed  that  he  had  been  told  to  obey  such  orders,  if  saoh 
belief  was  not  founded  on  fact 

Damages:    Diaflgurement.    In  an  action  for  personal  injuries,  disflg- 
12    urement  caused  by  the  injury  may  be  considered  in  assessing  the 
damages. 

Doctor  bills.    A  minor  living  with  his  parents,  cannot  recover  in 
18    an  action  for  personal  injuries,  the  cost  of  medical  services,  at 

least,  until  he  has  paid  the  bill,  as  the  parents  are  primarily  liable 

therefor. 

Amendment  In  Trial:    harmless  error     Where  a  petition  laid  dam- 

11  ages  at  five  thousand  dollars,  and  asked  judgment  for  ten  thou- 
sand dollars,  errors  in  instructing  that  plaintiff  could  not  recover 
exceeding  ten  thousand  dollars,  and  in  allowing  the  petition 
to  be  amended,  after  verdict  by  laying  the  damages  at  ten  thou- 
.sand  dollars,  were  harmless,  where  the  court  subsequently  reduced 
the  verdict  to  five  thousand  dollars. 

Compelling  remittitur.    Under  such  cirucmstances,  the  trial  court 
14    may,  in  its  discretion,  require  the  plaintiff,  in  an  action  for  per- 
sonal injuries,  to  remit  part  of  the  verdict. 

Instraetions:      applicability:      Prepojtderantie   of  evidence.      An 
7    instruction  is  properly  given  on  a  theory  which  is  supported  by 
some  evidence,  although  the  preponderance  of  the  evidence  may 
be  to  the  contrary. 


Appeal  from  Polk  District  Court. — Hon.  W.  A.  Spub- 
BiEB,  Judge. 

Satubday,  Deoembbb  12, 1896. 
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Guernsey  &  Bailey  and  Barcroft  &  McCaughan  for 
appellant. 

McVey  &  Cheshire  for  appellee. 

Dbbbtkr,  J. — The  defendant  is  a  corporation 
engaged  in  the  manufacture  of  sash,  doors,  blinds,  and 
other  woodwork.  In  the  month  of  September,  1891, 
the  plaintiff,  Harry  A.  Newbury,  a  boy  seventeen  years 
of  age,  entered  into  the  employ  of  the  defendant,  to 
work  in  and  about  its  factory.  He  was  put  to  work 
in  a  room  known  as  the  "Sash  and  Blind  Department," 
over  which  one  Page  was  foreman.  He  was  engaged 
as  a  sort  of  a  "roustabout,"  and  one  of  his  duties  was  to 
clean  up  the  refuse  pieces  of  wood  that  accumulated 
from  time  to  time  in  the  room  where  he  worked,  and 
to  saw  them  into  proper  lengths  for  kindling.  Plain- 
tiff had  done  this  cleaning  and  sawing  on  an  average 
of  about  once  every  other  day  from  September,  1891, 
to  some  time  in  the  month  of  May,  1892,  at  which  time 
the  accident  happened  which  will  be  hereafter  referred 
to.  In  the  department  where  the  plaintiff  worked, 
there  were  two  circular  saws, — one  known  as  a  cut-off 
and  the  other  as  a  rip-saw.  The  cut-off  saw  was 
mounted  on  a  table  which  was  about  three  and  one- 
half  feet  wide,  six  feet  long,  and  two  feet  five  inches 
high.  The  saw  was  about  twenty  inches  from  the 
end  of  the  table  at  which  the  operator  stood.  It  pro- 
jected a  few  inches  above  the  table,  and  the  lumber 
which  the  operator  desired  to  saw  was  placed  upon  a 
sliding  carriage,  which  carriage  was  then  pushed,  with 
the  lumber  thereon,  against  the  saw,  by  the  operator, 
who  would  place  his  hands  either  behind  the  sliding 
carriage,  or  upon  the  lumber,  and  at  safe  distance  to 
the  left  of  the  saw.  Plaintiff  was  instructed  in  the 
use  of  the  saw,  and  was  directed  to  place  both  hands 
to  the  left  of  tlje  saw  while  usin^  it,  in  order  to  avoi4 
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danger.  The  rip-saw  was  mounted  upon  a  similar 
table,  but  it  had  no  carriage.  To  the  right  of  this 
saw  was  a  movable  gauge,  which  could  be  adjusted 
so  as  to  rip  the  lumber  accurately  and  smoothly 
to  the  required  width.  Designed  as  they  were 
for  special  purposes,  the  saws  were  differently 
constructed.  The  teeth  of  the  cut-off  saw  were  smal- 
ler than  in  the  rip-saw,  and  so  set  that  they  made  a 
wider  path  through  the  wood  than  did  the  rip  saw. 
There  was  the  same  difference  between  them  that 
there  is  in  the  ordinary  cross-cut  and  rip-saws;  the 
difference  being  due,  of  course,  to  the  fact  that  one  is 
made  to  cut  across  the  grain  of  the  wood,  and  the  other 
with  it.  Prior  to  the  time  of  the  accident,  the  plain- 
tiff had  used  the  cut-off  saw  in  cutting  the  refuse  mat- 
ter, but  he  had  not  always  followed  the  directions  of 
his  employer  with  reference  to  the  proper  place  of 
putting  his  hands  while  using  this  machine.    On  the 

day  of  May,  1892,  plaintiff  was  directed  by  the 

foreman  of  the  room  to  clean  up  the  shop  and  saw  up 
the  refuse  matter  for  kindling.    This  he  proceeded  to 

do,  and  while  so  engaged,  the  foreman  left  the 
1  room.    While  engaged  in  his  work,  and  during 

the  absence  of  the  foreman,  one  Garrity,  who 
was  employed  about  the  mill,  came  to  the  plaintiff,  and 
said  he  desired  to  use  the  cut-off  saw,  and  plaintiff  claims 
that  Garrity  ordered  him  to  use  the  rip-saw  for  cutting 
up  the  kindling.  Newbury  claims  that  as  he  had 
never  used  the  rip-saw  for  this  purpose,  he  asked  Gar- 
rity how  to  use  it,  and  that  Garrity,  in  response  to  this 
request,  went  to  the  saw,  pushed  back  the  gauge  so  it 
would  not  interfere  with  the  lumber,  started  it,  placed 
a  handful  of  strips  upon  the  table,  and  with  one  hand 
to  the  left  and  the  other  to  the  right  of  the  saw,  pushed 
them  against  it,  and  thus  sawed  the  lumber  into 
the  required  lengths  for  kindling.  Plaintiff  also 
(jlaims  that  Garrity  repeated  this  operation  two  or 
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three  times  and  said  to  him  (plaintiff)  that  that  was 
the  way  to  do  it.  Newbury  says  that  he  proceeded 
with  his  work  as  directed,  and  that  (to  quote  plain- 
tiff's own  language):  "I  was  standing  at  the  north 
end  of  the  table,  looking  south.  The  north  end  of  the 
table  is  about  three  feet  north  of  the  saw.  I  was 
working  on  the  rip-saw,  cross-cutting,  the  same  as 
Dick  Garrity  had  told  me  to,  and  while  doing  that  I 
picked  up  another  handful  of  the  strips,  and  went  to 
push  them  into  the  saw,  and  pushed  one  handful 
through  all  right,  and  the  next  time  I  tried  it  they 
wedged  on  the  saw.  The  rip-saw  did  not  take  out 
enough  of  the  wood,  but  what  it  left  there  wedged  on 
the  sides  of  the  saw,  and  it  kind  of  made  the  saw  jerk; 
and  when  the  saw  jerked  it  stopped  it  a  little  bit,  and 
it  caught  a  bigger  stick,  I  suppose.  I  do  not  know 
exactly  how  it  happened,  but  it  was  in  that  way.  At 
the  time  the  saw  jerked  there,  my  right  hand  was 
gripping  the  end  of  the  lumber.  The  rip-saw  was 
going  up  in  the  center  of  the  table,  and  I  had  both 
hands  on  the  wood,  and  ran  it  along  like  that,  and  my 
right  hand  was  on  the  right  hand  end  of  the  sticl^.  In 
pushing  it  down  that  way,  I  was  holding  both  ends, 
and  they  went  down  there  and  wedged,  and  it  com- 
menced to  jerk;  and  I  tried  to  push  it  on  through, 
and  it  gave  a  heavy  jerk,  and  threw  my  hand  over  on 
to  the  center  of  the  saw,  like  that,  and  my  hand  was 
sawed  off.^ 

The  negligence  charged  against  the  defendant  is 
the  order  of  (Jarrity  to  do  the  work  with  the  rip  saw, 
without  informing  him  (plaintiff),  who,  by  reason  of 
his  years,  was  without  knowledge  or  experience 
2  suflBcient  to  comprehend  the  character  of  the 
work,  of  the  dangers  incident  thereto,  and  in 
ordering  plaintiff  to  do  the  work  he  did  so,  without 
informing  him  that  it  was  more  dangerous  than  when 
done  with  the  cut-off  saw.    It  will  be  noticed  that 
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plaintiff  does  not  claim  that  he  was  not  furnished  with 
proper  tools  with  which  to  do  his  work.  The  cut-off 
saw  is  conceded  to  be  a  proper  machine  for  the  pur- 
pose, and  it  was  the  duty  of  the  plaintiff  to  use  it,  in 
the  absence  of  proper  directions  to  use  another.  The 
negligence  charged  is  that  of  Garrity,  in  ordering  him 
to  do  the  work  with  the  rip-saw,  without  informing 
the  plaintiff  of  the  dangers  incident  to  its  use.  But 
defendant  cannot  be  held  responsible  for  this,  unless 
it  is  to  be  charged  with  the  negligence  of  Garrity. 
Whether  it  should  be  so  charged  or  not,  is  the  princi- 
pal question  in  the  case,  to  determine.  We  must  look 
to  the  evidence  relating  to  Garrity 's  authority.  It 
appears  that  Samuel  Martin  was,  and  is,  the  vice-pres- 
ident and  general  manager  of  the  defendant  corpora- 
tion. Adolph  Vieser  was  mill  manager  at  the  time  of 
the  accident,  and  0.  A.  Page  was  foreman  of  the 
department  where  plaintiff  was  employed.  Page  had 
charge  of  all  the  men  in  the  room  where  plaintiff 
worked,  and  had  authority  to  direct  them  as  to  their 
work.  He  had  no  authority  to  employ  workmen, 
nor  did  he  directly  discharge  them.  It  appears,  how- 
ever, that  his  requests  for  discharge  were  generally,  if 
not  universally,  respected  and  acted  upon.  Martin 
employed  the  plaintiff,  and  directed  him  to  go  to 
Page's  department,  where  he  would  be  informed  by 
Page  as  to  his  duties,  and  that  he  must  obey  Page. 
Garrity  was  a  workman  in  the  same  room  with  plain- 
tiff. He  did  machine  work,  principally,  although  he 
occasionally  worked  at  the  bench,  on  blinds.  There 
is  also  testimony  tending  to  show  that  early  in  the 
spring  of  1892,  while  Page  was  absent  from  the  factory, 
Garrity  directed  the  men  in  the  department  in  which 
plaintiff  was  engaged,  and  that  at  other  times,  when 
Page  was  out  of  the  room,  Garrity  called  plaintiff  to 
his  assistance,  and  directed  him  in  his  work,  and  that, 
when  Page  was  not  present,  Garrity  was  in  charge^ 
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and  gave  directions  to  the  men.  It  also  appears  that, 
for  two  or  three  days  prior  to  the  accident,  Newbury 
was  assisting  Qurrity,  and  working  under  his  direc- 
tions. In  order  to  charge  defendant  with  knowledge 
of  the  fact  that  plaintiff  was  working  under  the  direc- 
tion of  Qurrity,  the  following  testimony  was  delivered 
by  plaintiff.  "Dick  (Jarrity  wanted  me  to  do  some- 
thing there  one  day, — me  and  Law  Martin,  I  think  it 
was,  that  was  working  there  at  the  same  time, — and  we 
were  not  going  to  do  it;  we  were  going  to  do  some- 
thing else;  and  Dick  went  and  saw  Page  about  it,  and 
Page  told  us  to  go  ahead;  that  Dick  was  an  old  hand 
there,  and  we  should  mind  him;  he  would  tell  us 
what  to  do.  Prom  that  time  to  the  time  of  the  in j  ury,  I 
was  in  the  habit  of  obeying  Richard  Garrity,  when  he 
ordered  me  to  do  it.**  It  also  appears  from  the  evi- 
dence that  Martin  was  frequently  present  at  the  room 
where  plaintiff  worked;  that  he  often  noticed  Garrity 
call  Newbury  to  his  assistance;  and  that  he  noticed 
Newbury  was  assisting,  helping,  and  obeying  Garrity; 
and  that  Garrity  was  the  most  experienced  man  in 
the  department,  except  Page. 

From  this  statement  of  the  evidence,  it  will  be 
seen  that  the  controlling  point  in  the  case  is  the  deter- 
mination of  the  question  as  to  whether  the  negligence 
of  Garrity  is  to  be  attributed  to  the  defendant. 
8  If  Garrity  was  a  mere  fellow  servant  with  plain- 
tiff, then  defendant  is  not  responsible  for  his 
negligence.  If,  on  the  other  hand,  he  is  and  was  a 
vice-principal,  then  defendant  would  be  chargeable 
with  his  negligence.  It  is  conceded  by  all  parties  that 
Martin  and  Vieser  were  vice-principals.  Whether 
Page  is  to  be  so  classed  or  not,  is  a  more  diflBcult  ques- 
tion, but  one  not  necessarily  determinative  of  the  case, 
for  the  real  question  is  as  to  the  authority  of  Garrity. 
Let  it  be  conceded,  for  the  purposes  of  the  case,  that 
Page  was  a  vice-principal,  and  yet  there  is  no  liability. 


Digitized  by 


Google 


448  Nbwbuey  v.  MAnnjFACTtJRmG  Co.        [100  Iowa 

for  it  is  the  negligence  of  Garrity,  and  not  of  Page, 
that  is  relied  upon.  What,  then,  was  Garrity's  author- 
ity? He  had  no  power  to  employ  or  discharge  men. 
The  evidence  tended  to  show  that  he  had  the  right  to 
call  other  employes  to  his  assistance  at  all  times,  and 
that  when  Page  was  absent  he  was  foreman  of  the 
shop,  or  of  the  department  in  which  he  worked.    But 

as  such  foreman  he  had  no  more  authority  than 
4         usually  devolves  upon  such  a  person.    We  have 

frequently  held  that  the  mere  fact  that  one 
employe  has  authority  over  others,  does  not  make  him 
a  vice-principal  or  superior,  so  as  to  charge  the  master 
with  his  negligence.  Peterson  v.  Mining  Co.^  50  Iowa, 
673;  Foley  v.  Railway  Co.,  64  Iowa,  650  (21  N.  W.  Eep. 
121);  Benn  v.  Null,  65  Iowa,  407  (21  N.  W.  Rep.  700); 
Baldwin  v.  Railroad  Co.,  68  Iowa,  37  (25  N.  W.  Rep. 
918);  Hathaway  v.  Railway  Co.,  92  Iowa,  337  (60N.  W. 
Rep.  651).  This  rule,  of  course,  relates  to  the  negli- 
gence of  the  foreman,  as  such,  and  not  to  his  want  of 
care  in  doing  those  things  which  the  master  is  obliged 
to  perform  by  virtue  of  the  relation  existing  between 
him  and  his  servant.  The  rule  is  well  settled,  although 
not  always  correctly  applied,  that  the  liability  of  the 
master  is  made  to  depend  upon  the  character  of  the 
act,  in  the  performance  of  which  the  injury  occurs, 
and  not  upon  the  rank  of  the  employe  who  performs 
it.  If  it  is  one  pertaining  to  a  duty  the  master  owes 
to  his  servants,  he  is  responsible  to  them  for  the 
manner  of  its  performance.  But,  if  the  act  is  one 
which  pertains  only  to  the  duty  of  an  operative,  the 
employe  performing  it  is  a  mere  servant,  and  the  mas- 
ter is  not  liable  to  a  fellow  servant  for  its  improper 
performance.  For  instance,  it  is  the  duty  of  the  mas- 
ter to  make  reasonable  efforts  to  supply  his  employes 
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He  is  also  required  to  exercise  reasonable  care  in 
selecting  and  retaining  a  suflBcient  number  of  com- 
petent servants  to  properly  carry  on  the  business  in 
which  the  servant  is  employed.  It  is  another  duty  to 
make  and  publish  such  rules  and  regulations  as  are 
reasonably  necesvsary  to  protect  his  employes  against 
injury  incident  to  the  performance  of  their 
6  duties.    And  it  is  further  the  duty  of  the  mas- 

ter who  knowingly  employs  youthful,  or  inex- 
perienced servants,  and  subjects  them  to  the  control 
of  others,  to  see  that  they  are  not  employed  in  a  more 
hazardous  position  than  that  for  which  they  were 
employed,  and  to  give  them  such  warning  of  their 
danger  as  their  youth  and  inexperience  demand. 
These  are  duties  of  which  the  master  cannot  relieve 
himself  by  showing  that  he  delegated  their  perform- 
ance to  another  servant,  who  was  at  fault  in  perform- 
ing them.  In  the  performance  of  his  duties  the 
servant,  agent,  or  employe  stands  in  the  place  of  the 
master,  and  becomes  a  vice-principal,  and  the  master 
is  responsible  for  his  negligence.  Fink  v.  Ice  Co.,  84 
Iowa,  321  (51  N.  W.  Rep.  155);  Ilaworth  v.  Manufac- 
tm^ng  Co.,  87  Iowa,  765  (51  N.  W.  Rep.  68).  There  is 
no  pretense  that  this  case  falls  within  either  of 
the  first  three  exceptions  to  the  general  rule  of  non- 
liability for  the  negligence  of  fellow  servants  above 
stated.  But  it  is  claimed  that  it  does  come  squarely 
within  both  exceptions  stated  in  the  last;  that  is 
to  say,  that  the  defendant,  through  its  servant  and 
agent,  Garrity,  ordered  plaintiff  into  a  niore  hazardous 
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more  hazardous  than  that  for  which  he  was  engaged, 
or  that  Garrity  failed  to  give  him  such  warn- 
ing of  his  danger  as  his  youth  and  inexperience 
demanded,  then  the  defendant  would  be  responsible 
for  Garrity's  negligence,  and  plaintiff  would  be  enti- 
tled to  recover,  provided  he  showed  himself  free  from 
contributory  negligence.  Upon  these  propositions  the 
court  below  gave  the  following  instructions:  "If  you 
find,  under  the  directions  given  you  in  the  last  pre- 
ceding instruction,  that  the  order  or  direction  made 
by  Garrity  to  the  plaintiff,  to  use  the  rip-saw  for  the 
purpose  it  was  being  used  at  the  time  of  the  injury, 
was  the  order  of  the  defendant,  then  you  are  further 
instructed  that  it  is  the  duty  of  the  master  who  know- 
ingly employs  a  youthful  servant,  and  subjects  him  to 
the  control  of  another  servant,  to  see  that  he  is  not 
employed  in  a  more  hazardous  position  than  that  for 
which  he  was  employed,  and  to  give  him  such  warn- 
ing of  his  danger  as  his  youth  or  inexperience  demands. 
And  if  you  find  that  the  use  of  the  rip-saw,  for  the 
purpose  and  in  the  manner  it  was  being  used  by  the 
plaintiff  at  the  time  of  the  injury,  was  more  hazard- 
ous than  the  use  of  a  cross-cut  saw,  when  used  for  the 
same  purpose,  or  that  the  use  of  the  rip-saw,  in  the 
manner  and  for  the  purpose  it  was  being  used  at  the 
time  of  the  injury,  was  more  hazardous  and  dangerous 
than  when  used  for  ripping  lumber,  then  it  was  the 
duty  of  the  defendant  to  explain,  or  have  some  compe- 
tent person  explain,  to  the  plaintiff,  the  extra  hazard 
or  danger,  if  any,  connected  with  the  operation  of  said 
rip-saw  when  used  in  the  manner  and  for  the  purpose  it 
was  being  used  by  the  plaintiff  at  the  time  of  the  injury. 
And  if  the  defendant  failed  so  to  explain,  or  cause 
to  be  explained,  to  the  plaintiff,  such  increased  haz- 
ard or  danger,  if  any,  then  the  defendant,  in  so  failing 
to  do,  will  be  deemed  negligent,  and  liable  to  the  plain- 
tiff, if  such  order  to  use  the  rip-saw  was  the  direct  and 
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immediate  cause  of  his  injury,  unless  you  find  from 
the  evidence  that  the  plaintiff,  at  the  time  of  the 
injury,  had  acquired  knowledge  from  other  sources,  or 
by  experience,  of  such  extra  hazard  or  danger  in  using 
said  rip-saw  in  the  manner  and  for  the  purpose  it  was 
used  at  the  time  of  the  injury."  This  instruction  is 
criticised  because,  it  is  argued,  it  states  the  duty  of 
the  master  too  broadly.  It  is  contended  on  the  part 
of  defendant  that  the  duty  of  the  master  is  to  warn  as 
to  such  dangers,  and  such  only,  as  he  has  reason  to 
believe,  as  an  ordinarily -prudent  man,  are  not  known 
to  the  servant.  The  instruction  quoted  relates  to  the 
duty  of  the  master  who  orders  his  servant  into  a  more 
hazardous  position  than  that  for  which  he  was  employed, 

and  fails  to  explain  to  him  the  dangers  incident 
6         to  his  work.    And,  in  so  far  as  it  makes  this 

duty  absolute,  it  seems  to  us  that  the  instruc- 
tion is  wrong.  Tha  correct  rule  is  as  stated  in  the 
case  of  Yeager  v.  Railway  Co.,  93  lo^ra,  1  (61  N.  W. 
Rep.  215),  as  follows:  "The  duty  of  the  master  to 
instruct  and  warn  the  servant  only  arises  as  to  dan- 
gers which  the  master  knows,  or  has  reason  to  believe, 
the  servant  is  ignorant  of.  It  does  not  arise  as  to 
dangers  known  to  the  servant,  or  that  are  so  open  and 
obvious  as  that,  by  the  exercise  of  care,  he  would  know 
of  them;"  citing  Reynolds  v.  Raih'oad  Co.  (Vt.)  (24  AH. 
Rep.  135);  Railway  Co.  v.  Davis  (Ark.)  (18  S.  W.  Rep. 
629);  Dy singer  v.  Railway  Co.  (Mich)  (53  N.  W.  Rep. 
825);  Levy  v.  Bigelow  (Ind.  App.)  (34  N.  E.  Rep.  128); 
Railroad  Co.  v.  Uendprson  (Ind.  Sup.)  (33  N.  E.  Rep. 
1021);  Merry  man  v.  Railway  Co.j  85  Iowa,  634  (52  N. 
W.  Rep.  545);  Downey  v.  Sawyer  (Mass.)  (32  N.  E.  Rep. 
654).  In  view  of  the  evidence,  it  was  highly  import- 
ant that  the  jury  be  correctly  informed  as  to  when, 
and  under  what  circumstances,  it  was  the  duty  of  the 
master  to  warn  his  servant  of  the  dangers  incident  to 
his  work. 
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n.  The  eighth  instruction  is  complained  of.  It 
is  as  follows:  "Further,  regarding  the  relation  of 
fellow  servants,  you  are  instructed  that  the  master 
may  so  act,  and  instruct  his  servants  to  obey  one  of 
their  number  in  the  performance  of  their  work  for  the 
master,  that  in  the  performance  of  such  duties  so 
required  by  the  master,  the  servant  so  authorized  to 
transact  the  business  of  the  master  in  the  performance 
of  such  duties  for  the  time,  as  to  such  servants  who  have 
received  of  the  master  a  direction  to  obey,  becomes 
the  agent  or  representative  of  the  master,  in  such  sense 
that  the  master  is  liable  for  the  negligence  of  the  ser- 
vant so  invested  with  authority,  while  in  the  per- 
formance of  the  duties  directed  in  the  manner 
aforesaid  by  the  master.  And  if  you  find  from  the 
evidence  that  Samuel  Martin,  the  vice-president  and 
general  manager  of  the  defendant  corporation,  told 
the  plaintiff  to  obey  Foreman  Page,  and  that  Page 
would  tell  him  what  to  do,  and  that  thereafter  Page 
told  the  plaintiff,  prior  to  the  time  of  the  injury,  to 
obey  the  orders  or  commands  of  Richard  Gan-ity,  and 
that  Martin  knew  that  plaintiff  was  under  the  direc- 
tion of  Richard  Garrity,  and  required  to  obey  the 
orders  and  instructions  of  Garrity,  and  acquiesce 
therein,  then  the  said  Garrity,  when  he  told  the  plain- 
tiff to  use  the  rip-saw  in  the  manner  and  for  the  pur- 
pose it  was  being  used  at  the  time  of  the  injury,  was 
the  agent  or  representative  of  the  defendant  corpora- 
tion, in  such  sense  that  the  order  of  Richard  Garrity 
to  use  the  rip-saw  in  the  manner  and  for  the  purpose 
it  was  being  used  at  the  time  of  the  injury  would  be 
the  order  of  the  defendant  to  use  the  said  rip-saw." 
The  objections  to  it  are  that  there  is  no  evidence  that 
Page  told  plaintiff  that  he  should  obey  the  orders  and 
commands  of  Garrity,  or  that  Martin  knew  that  plain- 
tiff was  under  the  direction  of  Garrity,  and  was 
required  to  obey  his  orders. 
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These  objections  are  without  foundation,  for  we 
tliink  there  is  evidence  to  establish  both  propositions. 
It  may  be  that  the  preponderance  of  it  is  to  the  con- 
trary, but  we  are  not  dealing  with  a  question  as  to 
the  weight  of  the  evidence.  It  is  also  con- 
7  tended  that  the  instruction  is  wrong  for  the 
reason  that  it  holds  the  defendant  to  liability 
simply  because  Garrity  was  in  control  of  the  work  as 
foreman  or  temporary  overseer  of  the  work.  If  we 
were  to  consider  the  instruction  apart  from  the 
evidence  in  the  case,  it  is  likely  that  it  would  be  con- 
demned. But,  as  applied  to  the  evidence,  it  was  a  cor- 
rect statement  of  the  law  as  we  have  announced  it  in 
the  first  paragraph  of  this  opinion. 

m.  The  ninth  instruction  was  as  follows:  **As 
before  stated,  it  is  conceded  that  there  was  not  any 
actual  direction  given  by  Page  to  the  plaintiff,  at  the 
time  of  the  injury,  to  obey  Garrity  in  reference  to 
the  work  at  which  he  was  engaged  when  injured,  but 
it  is  claimed  by  the  plaintiff  that  he  was  acting  in 
obedience  to  prior  directions  from  Martin  to  obey 
Page,  and  from  Page  to  obey  Garrity;  and  in  deter- 
mining whether  or  not  plaintiff  is  justified  in  claiming 
that  he  was  thus  acting  under  the  direction  of  the 
defendant,  in  obeying  Garrity,  you  are  to  consider  all 
the  evidence  in  relation  to  that  matter;  what,  if  any- 
thing, was  said  by  Martin  to  plaintiff  in  relation 
thereto;  what,  if  any,  knowledge  Martin  had  in  rela- 
tion to  Garrity  commanding  or  directing  the  plaintiff; 
what,  if  anything,  he  said  and  did  in  relation  thereto; 
what,  if  anything,  was  said  by  Page  to  the  plaintiff  in 
relation  to  obeying  Gurrity;  whether  such  commands, 
if  any,  were  for  the  plaintiff  to  obey  in  particular 
instance  or  instances,  or  in  every  instance;  and  all 
facts  and  circumstances  in  evidence  bearing  upon  said 
rontter.  And  if,  from  the  consideration  of  all  the 
evidence  and  the  circumstances,  you  believe   that 
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Martin  commanded  the  plaintiff  to  obey  Page  in  aH 
instances,  and  that  Page  commanded  plaintiff  to  obey 
Garrity  in  all  instances,  or  that  Martin  and  Page  gave 
plaintiff  such  commands  to  obey  as  a  reasonably  pru- 
dent boy  of  the  age  and  experience  of  the  plaintiff  at 
that  time  would  understand  and  believe  to  be  an 
order  to  obey  Page  and  Garrity  in  every  instance,  and 
plaintiff  did  so,  in  good  faith,  believe,  then  you  would 
be  warranted  in  finding  that  he  was  acting  under  the 
direction  of  defendant,  in  obeying  Garrity,  but  not 
otherwise."  This  instruction  is  criticised  because  it 
is  said  there  is  no  evidence  to  support  it.  In  this  we 
cannot  agree  with  counsel.  Properly  construed,  it 
had  evidence  in  its  support,  and  it  is  not  subject 

8  to  the  criticism  made.    The  latter  part  of  the 
instruction  is  also  challenged  because,  it  is  said^ 

it  makes  the  defendant  liable  for  the  plaintiff's  mere 
belief  as  to  the  orders  given  him.  We  think  this  objec- 
tion is  well  taken.  An  order  designed  for  one  purpose, 
and  misunderstood  for  another,  would  not  be  an 
order  for  the  latter  purpose.  McCarthy  v.  Bailroad  Co^ 
83  Iowa,  485  (50  N.  W.  Rep.  21). 

rV.  Appellant's  counsel  make  the  following  sub- 
heading to  one  division  of  their  argument:  "The 
Fact  that  the  Plaintiff  was  a  Minor  does  not  Make 
Garrity  a  Vice-Principal." 

This  is  a  proper  statement  of  the  law,  but  we  fail 

to  find  where  the  court  below  held  anything  to  the 

contrary.    The  instructions  tell  the  jury  that  they 

may  consider  the  plaintiff's  minority,  in  deter- 

9  mining  the  question  as  to  whether  he  had  intel- 
ligence enough  to  appreciate  the  dangers  that 

were  involved  in  the  employ ment,  and  that  they  might 
also  consider  the  plaintiff's  age,  in  determining  whether 
or  not  he  was  guilty  of  contributory  negligence. 
These  instructions  do  not  tend  to  hold  the  defendant 
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to  liability  becanse  the  minority  of  the  plaintiff  made 
Garrity  a  vice-principal. 

In  this  connection,  we  may  consider  the  objection 
lodged  against  the  eleventh  instruction.  This  part 
of  the  charge  related  to  the  subject  of  contributory 
negligence,  and  told  the  jury,  in  effect,  that  they 
should  'consider  the  plaintiff's  minority  solely  upon 
the  question  as  to  whether  or  not  one  of  his  years  and 
experience  and  intelligence  could  and  did  know  or 
appreciate  the  danger,  if  any,  there  was  in  operating 
the  rip-saw.  This  instruction  was  in  accord  with  the 
voice  of  authority,  and  was  properly  given.  Merry- 
man  V.  Bailway  Co.,  86  Iowa,  634  (52  N.  W.  Rep.  545); 
McMillan  t?.  Railway  Co.,  46  Iowa,  231;  Beach,  Contrib. 
Neg.,  section  136. 

V.    Appellant^s  counsel  say,  in  argument,  that 
the  defendant,  having  furnished  the  proper  machine, 
is  not  liable,  where  the  servant  makes  use  of  it  for  an 
improper  purpose.    This  statement  announces 
10       a  correct  rule  of  law.    But  does  it  apply  to  the 
case  at  bar?    Here  there  was  evidence  tending 
to  show  that  the  plaintiff  was  not  informed  by  any 
one  that  the  cut-off  saw  was  the  one,  or  the  only  one, 
to  be  used  in  cutting  the  kindling;  and  that  he  was 
ordered  to  obey  the  directions  of  Page,  and,  in  Page's 
absence,  to  obey  Garrity.    It  was  plaintiff's  duty  to 
obey  all  orders  given  him  by  his  superiors,  unless 
their  performance  involved  a  hazard  which  no  ordi- 
narily prudent  person  would  have  subjected  himself 
to.    In  obeying  his  superiors,   he    had  a   right    to 
assume  that  they  would  subject  him  to  no  greater 
risks  than  his  contract  of  employment  contemplated, 
and  that,  on  account  of  his  age  and  inexperience,  they 
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using  the  machines  which  they  directed  him  to  oper- 
ate, he  was  but  doing  a  duty  to  his  employers.  The 
rule  of  law  relied  upon  by  appellant's  counsel  is  not 
applicable  to  the  case.  Our  conclusions  on  this 
branch  of  the  case  find  some  support  in  the  case  of 
Sprague  v.  Atlee,  81  Iowa,  1  (46  K  W.  Rep.  756). 

VI.  It  is  said  that  the  evidence  conclusively 
shows  that  plaintiff  was  guilty  of  contributory  negli- 
gence, and  that  the  verdict  is  contrary  to  the  sixth 
instruction,  which  related  to  this  subject.  In  view  of 
a  new  trial,  it  is  better  that  we  express  no  Of^nion 
upon  these  matters. 

VII.  The  court  instructed  the  jury  that,  if  they 
found  for  plaintiff,  they  could  allow  him  as  dam- 
ages any  sum  not  exceeding  ten  thousand  dollans. 

It  appears  from  the  record  that  the  original  po- 
tion asked  for  but  five  thousand  dollars  damages. 
Afterwards,  by  leave  of  court,  this  petition  was 
amended  so  that  the  prayer  was  for  ten  thoa- 
11  sand  dollars,  but  the  clause  in  the  petition  stat- 
ing plaintiff's  damages  was  not  amended.  This 
stood,  as  in  the  original  petition,  at  five  thousand 
dollars.  The  verdict  was  for  eight  thousand  dollars. 
The  court,  however,  reduced  it  to  five  thousand  dol- 
lars; and  after  the  verdict  was  returned,  the  plaintiff, 
by  leave  of  the  court,  filed  an  amendment  to  his  peti- 
tion, stating  that  he  was  damaged  to  the  amount  of 
ten  thousand  dollars.  The  defendant  complains  of 
the  instruction  given  by  the  court,  and  of  the  permifl- 
Qifin  cnvftTi   the  Dlaintiff  to  amend.     It  ia.  no  ilnnKf. 
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the  error  with  reference  to  the  amended  pleading, 
but  also  the  error  in  the  instruction. 

YIII.  The  instruction  with  reference  to  the  meas- 
ure of  damages  tells  the  jury  that  they  may  consider 
plaintiff's  disfigurement  of  person  as  an  element. 

This  is  said  to  be  error.   We  do  not  think  so.  We 

have  uniformly  held  that  this  may  be  considered  in 

personal  injury  cases.    And  such  seems  to  be 

12  the  general  rule.    1  Sutherland,  Damages,  sec- 
tion 158,  and  authorities  cited;  Thomas,  Neg., 

p.  461c. 

IX.  Another  element  of  damages,  which  the  court 
permitted  the  jury  to  consider  in  the  event  they 
found  for  plaintiff,  was  for  medical  services  rendered. 

It  appears  that  the  doctor  who  attended  the 

13  plaintiff,  charged    eighty-one    dollars   for  his 
work.     Whether  this  charge  was  made  against 

plaintiff,  or  his  father,  does  not  appear.  But  as  the 
father,  or,  in  the  event  of  his  death,  the  mother,  was 
primarily  liable  for  the  bill,  we  must  assume  it  was 
charged  to  him  or  her.  And,  if  so  charged,  then  the 
plaintiff  cannot  recover  this  item.  But,  if  not  so 
charged,  we  do  not  think  plaintiff  was  entitled  to  recover 
this  item,  under  the  showing  made.  The  liability  was 
primarily  that  of  the  father.  He  was  liable  for  the 
support  and  maintenance  of  his  minor  son,  and  it 
must  be  presumed  that  he  will  meet  his  obligation. 
Plaintiff,  as  a  minor,  cannot  recover  for  these  services; 
not,  at  least,  until  he  has  paid  the  bill.  Tompkins  v. 
West  (Conn.)  (16  Atl.  Rep.  237). 

X.  Misconduct  on  the  part  of  the  plaintiff's 
attorney,  was  one  of  the  grounds  for  a  new  trial.  We 
have  examined  the  record  with  reference  to  this  mat- 
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XI.  Some  other  questions  are  discussed  by  coun- 
sel. But  as  they  are  not  likely  to  arise  on  another 
trial,  we  do  not  consider  them. 

XII.  Plaintiff  appeals  from  the  ruling  of  the 
court,  requiring  him  to  remit  three  thousand  dollars 
of  the  verdict.    We  do  not  think  he  is  in  a  position  to 

complain — First,  on  account  of  the  condition  of 
14       the  pleadings,  to  which  we  have  referred;  sec- 

ond,  because  this  matter  rests  peculiarly  within 
the  discretion  of  the  trial  court,  and  we  see  nothing  to 
indicate  that  he  abused  this  discretion.  For  reasons 
pointed  out,  the  judgment  of  the  district  court  is 

BEVEBSBD. 


Nina  R.  Sparks,  Administratrix  of  the  Estate  of 
Samuel  P.  Sparks,  Deceased,  Appellee,  v.  The 
National  Masonic  Accident  Association,  Appel- 
lant. 

Foreign  Corporatloii:    power  of  state  oyer.    A  state  has  the  power 

4    to  prescribe  the  methods  by  which  corporations  doing  business 

within  it,  may  be  brought  into  court,  and  to  designate  the  officer, 

or  agent,  either  of  the  corporation,  or  of  the  state,  upon  whom 

proper  process  may  be  served. 

Same.  Under  revised  statutes,  Missouri,  section  5915,  providing  that 
any  person  who  receipts  for  money  on  account  of  any  insurance 

2  company  not  authorized  to  do  business  in  the  state  for  a  policy  in 
Such  company,  though  the  same  may  not  be  required  of  him  as 
agent,  or  who  makes  any  contract  for  such  company,  shall  be 
deemed  its  agent,  evidence  that  the  general  agent  of  a  foreign 

6  insurance  company  solicited  applications  in  Missouri,  which 
were  forwarded  by  him  to  the  home  office,  where  they  were 
entered  on  the  company's  register,  the  applicants  paying  such 
agent  a  membership  fee,  and  that  another  person  in  the  com- 
pany's pay  afterwards  collected  assessments  in  Missouri  from  the 
applicants,  sufficiently  shows  that  the  company  was  transacting 
business  in  that  state,  though  it  was  provided  in  the  applications 
that  they  should  not  be  binding  until  approved  by  the  secretary  in 
Iowa. 

Sbsviob  of  notice  upon:  Presumptions,  Under  the  statute  of  Mis- 
souri, requiring  foreign  insurance  oomp^^  desirinj^  tp  4q  business 


Digitized  by 


Google 


Dec.  1896J       Spares  y.  Aooidbkt  Assooiatiok.  469 

8  in  that  state,  to  first  file  with  the  superintendent  of  insurance, 
authority  to  accept  serrice  of  process  in  their  behalf,  and  provid- 
ing that  such  service  shall  be  binding  upon  them,  a  company  so 
served,  and  which  is  shown  to  have  transacted  business  in  the 
state,  cannot  question  the  validity  of  the  service,  on  the  ground 
that  it  has  not  complied  with  the  law,  such  compliance  being 
conclusively  presumed  from  the  fact  of  doing  business  in  the 
state. 

Pleading:  general  denial:  Isstte  upon.  The  right  of  a  foreign 
administratrix  to  sue  in  Iowa  without  having  qualified  there,  is 
1  not  in  issue  where  a  general  allegation  of  plaintiffs  capacity  is 
met  by  a  general  denial,  merely,  instead  of  an  averment  of  the 
facts  relied  on  to  show  her  want  of  capacity,  as  provided  by  Code, 
section  2717. 

Granosb,  J.,  took  no  part  in  this  case. 

Appeal  from  Polk  District  Comi. — Hon.  C.  P.  Holmes, 

Judge. 

Satgrday,  Dbobmbeb  12, 1896. 

This  is  an  action'  brought  in  Polk  county  Iowa, 
upon  a  judgment  rendered  in  favor  of  the  plaintiff  in 
the  circuit  court  of  Johnson  county,  Missouri.  The 
defendant,  in  its  answer,  admits  that  it  is  a  corpora- 
tion organized  under  the  laws  of  the  state  of  Iowa, 
and  denies  all  other  allegations  of  the  petition.  It 
alleges  that  it  never  appeared  in  the  suit  in  the  circuit 
court  of  the  state  of  Missouri,  in  which  the  judgment 
was  rendered,  and  denies  that  personal  service  of 
process  was  ever  made  upon  it;  avers  that  it  never 
complied  with  the  laws  of  the  state  of  Missouri,  which 
provide  under  what  circumstances  a  foreign  insurance 
company  may  do  business  in  said  state;  that  it  never 
appeared  in  said  action  in  the  state  of  Missouri,  and 
no  one  was  authorized  to  receive  service  of  process 
for  it;  avers  that  the  alleged  judgment  was  procured 
through  fraud;  avers  that  it  was  not  transacting  busi- 
ness in  the  state  of  Missouri.  The  case  was  tried  to 
the  court,  which  found  the  following  facts:  (1)  That 
on  October  9,  1893,  a  judgment  was  entered  in  the 
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circuit  court  of  Johnson  county,  Missouri,  in  favor  of 
plaintiff  and  against  the  defendant  for  six  hundred  and 
fifty-three  dollars  and  fifteen  cents,  with  interest  and 
costs.  (2)  When  said  judgment  was  rendered,  the 
defendant  was  a  foreign  corporation  transacting  busi- 
ness in  the  state  of  Missouri.  (3)  That  at  the  time 
the  policy  of  insurance  was  issued  to  Samuel  P. 
Sparks,  which  was  the  basis  of  the  action  upon  which 
said  judgment  was  entered,  the  defendant  was  doing 
an  insurance  business  in  the  state  of  Missouri  through 
agents.  (4)  That  said  company  was  not  incorporated 
by  or  organized  under  the  laws  of  said  state.  (5) 
That  defendant  did  not  comply  with  the  laws  of  the 
state  of  Missouri  touching  the  appointment  and 
authorization  of  the  superintendent  of  the  insurance 
department  to  acknowledge  or  receive  service  of 
process  issued  by  the  courts  of  that  state.  The  court 
held  that,  as  the  defendant  was  transacting  business  in 
the  state  of  Missouri  by  its  agents,  it  was  "conclu- 
sively estopped  from  attempting  to  show  that  it  has 
failed  to  comply  with  the  statutes  of  said  state." 
Judgment  was  entered  against  the  defendant  and  in 
favor  of  the  plaintiff,  from  which  this  appeal  is  prose- 
cuted.— Affirmed. 

Clark  Varnum  for  appellant. 

Cummins  &  Wright  for  appellee. 

KiNNB,  J. — I.    Plaintiff  alleges  in  her  petition 
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appointment  in  this  state,  she  cannot  prosecute  this 
action.    Defendant  relies  upon  section  2868  of  the  Code, 
which  provides:    "If  administration  of  the  estate  of  a 
deceased  non-resident  has  been  granted  in  accordance 
with  the  laws  of  the  state  or  county  where  he  resided  at 
the  time  of  his  death,  the  person  to  whom  it  has  been 
committed  may,  upon  his  application,  and  upon  qual- 
ifying himself  in  the  same  manner  as  is  required  of 
other  executors,  be  appointed  to  administer  upon  the 
property  of  the  deceased,  in  this  state,  unless  another 
has  been  previously  appointed."    We  are  not  required 
to  determine  whether,  in  a  case  like  that  at  bar,  the 
administratrix  must  be  appointed  and  qualified  in  this 
state  before  she  could  sue  upon  the  judgment  rendered 
in  the  Missouri  court,  for  such  issue  is  not  made  in  the 
pleadings.     Under  our  statute  (Code,  section  2716), 
plaintiff  was  not  required  to  state  the  facts  showing 
her  right  to  sue  as  administratrix.  She  need  only  aver, 
as  she  did,  "generally  or  as  a  legal  conclusion,"  her 
capacity.    If  the  defendant  intended  to  controvert 
Buch  allegation,  it  should  have  pleaded  the  facts  relied 
upon  as  showing  her  want  of  capacity  to  bring  the  suit 
in  the  courts  of  this  state.    Code,  section  2717.    This 
it  did  not  do,  but  attempted  to  raise  the  question  by  a 
general  denial.    While,  in  a  sense,  this  was*  a  denial  of 
the  allegation,  still  it  was  not  such  a  pleading  as  the 
law  requires  to  put  in  issue  the  due  appointment  and 
qualification  of  plaintiff  as  administratrix.  Hence,  the 
allegation  would  be  deemed  admitted.    May€8  v.  Tur- 
fey,  60  Iowa,  410  (14  N.  W.  Rep.  731). 

II.    The  contention  of  appellant  is  that  it  did  not 

transact  an  insurance  business  in  the  state  of  Mis- 

fioori.    Section  5915  of  the  statutes  of    the  state  of 

Missouri,  which  is  in   evidence    in  this  case. 
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not  at  the  time  authorized  to  do  business  in  this 
state,  or  who  shall  receive  or  receipt  for  any  money 
from  other  persons  to  be  transmitted  to  any  such 
insurance  company  or  association,  either  in  or  out  of 
this  state,  for  a  policy,  or  policies,  of  insurance  issued 
by  such  company  or  association,  or  for  any  renewal 
thereof,  although  the  same  may  not  be  required  by 
him  or  of  them  as  agents,  or  who  shall  make,  or 
cause  to  be  made,  directly  or  indirectly,  any  contract 
of  insurance  for  such  company  or  association,  shall  be 
deemed,  to  all  intents  and  purposes,  an  agent  or 
agents  of  such  company  or  association."  The  next 
section  provides  for  the  punishment  of  an  agent  act- 
ing in  the  absence  of  proper  authority  from  the  state, 
or  for  a  company,  not  authorized  under  the  law  to 
transact  insurance  business  in  the  state  of  Missouri. 
The  evidence  in  this  case  shows  that  at  about  the 
time  of  the  taking  of  the  application  of  Samuel  P. 
Sparks  for  his  insurance,  the  defendant  company 
took  similar  applications,  and  issued  nearly  one 
hundred  policies,  or  certificates  of  membership  to 
residents  of  the  state  of  Missouri;  that  one  R.  L. 
Clarke,  general  agent  of  defendant,  and  one  of  its 
directors,  solicited  the  application  of  various  persons 
in  the  state  of  Missouri,  who  resided  in  the  same  town 
with  Sparks,  and  received  from  each  of  them  five  dol- 
lars as  a  membership  fee,  and  forwarded  their  appli- 
cations to  the  home  oflBce  in  Des  Moines,  Iowa,  and 
said  oflBce  received  the  benefit  of  these  membership 
fees.  Thereafter,  one  Johnson,  a  resident  of  Mis- 
souri, at  the  instance  of  and  by  virtue  of  authority 
given  him  by  the  defendant,  did,  at  the  same  place, 
collect  the  quarterly  assessments  from  each  certi- 
ficate holder,  and  was  paid  by  the  defendant  for 
said  services.  It  also  appears  that  the  assistant  secre- 
tary of  the  defendant  company  was  in  the  state  of 
Mj^ouri,  and  solicited  applications  in  the  same  way^ 
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and  that,  as  to  applications  taken  by  him,  the  business 
was  conducted  as  heretofore  stated.  The  defendant 
company  claims  that  it  never  authorized  thege  acts  of 
its  oflBcers  and  agents,  and  knew  nothing  of  them.  In 
the  light  of  the  undisputed  evidence,  this  claim 
appears,  so  far  as  knowledge  of  the  agents'  acts  is  con- 
cerned, to  be  entirely  unfounded.  The  evidence  shows 
that  these  agents  forwarded  the  applications  taken  in 
the  state  of  Missouri  to  the  home  office;  that  they  were 
entered  upon  the  defendant's  register,  and  the  initials 
of  the  agent,  "R.  L.  C,"  or  "J.  A.  D,"  were  also  entered 
upon  said  register  opposite  the  name  of  the  members 
whose  insurance  was  solicited  by  them.  It  appears 
therefrom  that  the  defendant  at  all  times  knew  that 
its  officers  and  agents  were  soliciting  business  in  the 
state  of  Missouri,  and  it  does  not  appear  that  any 
objection  was  made  thereto,  or  any  such  application 
refused,  because  it  came  from  a  state  in  which  the 
def  endantwas  not  by  law  duly  authorized  to  transact  the 
business  of  insurance.  The  general  agent  of  the  com- 
pany took  the  application  of  Sparks,  and  as  such  agent 
gave  him  a  receipt  for  the  amount  paid.  It  is  said 
that,  as  the  application  taken  provided  that  the  same 
should  not  be  binding  until  approved  by  the  secretary, 
therefore  the  contract  was  made  in  Iowa,  and  no  bus- 
iness was  transacted  in  the  state  of  Missouri.  In  view 
of  the  statute  above  set  forth,  these  officers  and  others 
in  the  state  of  Missouri  were  the  agents  of  the  defend- 
ant, and  engaged  in  transacting  the  business  of  insur- 
ance.   Whatever  the  rule  might  be  as  to  the  acts  of 
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N.  W.  Rep.  566);  Fred  Miller  Brewing  Co.  v.  Capital 
Ins.  Co,  63  N.  W.  Eep,  568*;  6  Thompson,  Corp.,  section 
7937. 

III.  Inasmuch  as  the  defendant  company  was 
not  incorporated  in  the  state  of  Missouri,  and  as  it 
had  never  made  applicatioii  to  the  state  of  Missouri 
for  a  permit  to  do  business  in  that  state,  and  had  not 
appointed  the  insurance  superintendent  of  the  state 
of  Missouri  to  receive  service  of  process  for  it,  and  as 
no  process  was  served  upon  the  company  or  its  agents, 
and  it  did  not  appear  in  the  Missouri  court,  it  is  urged 
that  the  defendant  was  not  legally  served  with  notice 

of  the  suit,  and  that  the  judgment  rendered 
8         therein    is    a  nullity.     The    statutes    of   the 

state  of  Missouri  touching  this  matter  pro- 
vide: **Any  insurance  company  not  incorporated  by 
or  organized  under  the  laws  of  this  state  desiring  to 
transact  any  business  by  any  agent  or  agents  in  this 
state  shall  first  file  with  the  superintendent  of  the 
insurance  department  a  written  instrument  or  power 
of  attorney,  duly  signed  and  sealed,  appointing  and 
authorizing  said  superintendent  to  acknowledge  or 
receive  service  of  process  issued  from  any  court  of 
record,  *  *  *  and  upon  whom  such  process  may 
be  served  for  and  in  behalf  of  such  company  in  all 
proceedings  that  may  be  instituted  against  such  com- 
pany in  any  court  of  this  state,  *  ♦  ♦  and  con- 
senting that  service  of  process  upon  said  superin- 
tendent shall  be  taken  and  held  to  be  as  valid  as  if 
served  upon  the  company,  according  to  the  laws  of 
this  or  any  other  state.  Service  of  process  as  afore- 
said issued  by  any  such  court  as  aforesaid  upon  the 
superintendent,  shall  be  valid  and  binding  and  be 
deemed  personal  service  upon  such  company  so  long 

aisi    if.    fiVia11  Vin.VA    nnlimAA    nr  1isi.hi1if.iA.Q  rknfjofa.ntf1inap  in 
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section  it  is  provided  that  a  foreign  insurance  com- 
pany shall,  before  transacting  business  in  the  state, 
deposit  a  copy  of  its  charter  with  the  insurance 
department,  and  comply  with  many  other  conditions 
therein  recited.  Section  6891.  It  is  also  provided 
that  no  insurance  company  shall  be  permitted  to  do 
business  in  that  state  unless  it  "first  fully  comply  with 
all  the  provisions  of  the  laws  of  this  state  governing 
the  business  of  insurance/'  Section  5911.  It  is  also 
provided  that  agents  acting  for  companies  not  conform- 
ing to  the  insurance  laws  of  the  state  shall  be  deemed 
guilty  of  a  misdemeanor,  and  fined.  Section  5916.  It  is 
said  in  Paul  v.  Virginia,  8  Wallace,  168,  that:  "The 
corporation,  being  the  mere  creation  of  local  law,  can 
have  no  existence  beyond  the  limits  of  the  sovereignty 
where  created.  ♦  ♦  ♦  The  recognition  of  its  exist- 
ence, even,  by  other  states,  and  the  enforcement  of  its 
contracts  made  therein,  depend  purely  upon  the  com- 
ity of  those  states, — a  comity  which  is  never  extended 
when  the  existence  of  the  corporation,  or  the  exercise 
of  its  powers,  are  prejudicial  to  their  interests,  or 
repugnant  to  their  policy.  Having  no  absolute  right 
of  recognition  in  other  states,  but  depending  for  such 
recognition  and  the  enforcement  of  its  contracts  upon 
their  assent,  it  follows,  as  a  matter  of  course,  that  such 
assent  may  be  granted  upon  such  terms  and  condi- 
tions as  those  states  may  think  proper  to  impose. 
They  may  exclude  the  foreign  corporation  entirely, 
they  may  restrict  its  business  to  particular  localities, 
or  they  may  exact  such  security  for  the  performance 
of  its  contracts  with  their  citizens  as  in  their  judg- 
ment will  best  promote  the  public  interest.  The  whole 
matter  rests  in  their  discretion."  Hooper  v.  People, 
15  Sup.  Ct.  Rep.  207;  Insurance  Company  v.  Bay- 
4  mond  (Mich.)  (38  N.  W.  Rep.  482).  That  it 
is  within  the  power  of  the  state  to  pre- 
scribe the  method  by  which  corporations  doing  business 
Voih  100  la— 30 
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within  it  may  be  brought  into  court,  and  to  desig- 
nate the  oflScer  or  agent,  either  of  the  corporation  or  of 
the  state,  upon  whom  proper  process  may  be  served,  is 
well  settled.  Gross  v.  Nichols,  72  Iowa,  239  (33  N.  W.  Rep. 
653);  Childs  v.  Manufacturing  Co.,  104  K  T.  477  (11  N, 
E.  Rep.  50);  Vorheis  v.  Society,  86  Mich.  31  (48  N.  W. 
Rep.  1087);  2  Cook,  Stock.,  Stockh.  and  Corp.  Law, 
section  758,  note;  Fred  Miller  Brewing  Co.  v.  Council 
Bluffs  Insurance  Co.,  95  Iowa,  31  (63  N.  W.  Rep.  568); 
6  Thompson,  Corp.,  sections  7886-7888,  8027;  Moulin  v. 
Insurance  Co.,  24  N.  J.  Law,  233;  Colorado  Iron  Works 
V.  Sierra  Grande  Min.  Co.^  15  Colo.  499  (25  Pac.  Rep. 

325);  Rothrock  v.  Insurance  Co.  (Mass.)  (37  N.  E. 
5         Rep.  206).     We  think,  that  when   a  foreign 

insurance  company  is  shown  to  have  transacted 
business  in  a  state  wherein,  by  statute,  certain  acts 
are  required  to  be  done  by  such  company,  before  it 
has  the  right  to  transact  business  therein,  a  conclu- 
sive presumption  arises  that  the  company  has  com- 
plied with  the  requirements  of  the  law  in  that  respect. 
Under  such  circumstances,  the  company  ought  not  to 
be  allowed  to  plead,  and  show  its  own  violation  of 
law,  as  a  defense  to  an  action  brought  upon  the  policy. 
To  so  permit,  would  be  inviting  it  to  take  advantage 
of  its  own  wrongful  act,  perpetrate  a  fraud  upon  those 
who  may  deal  with  it  in  good  faith,  and  in  proper  reli- 
ance upon  the  fact  that  the  company  had  conformed 
to  the  law  which  authorizes  it  to  transact  business. 
2  May,  Insurance,  section  577;  6  Thompson,  Corp.,  sec- 
tions 7960-8027;  2  Morawetz,  Priv.  Corp.,  section  982; 
Ehrman  v.  Insurance  Co.,  1  Fed.  Rep.  471;  Railroad  Co. 
V.  Harris,  12  Wallace,  81;  Diamond  Plate  Glass  Co.  v. 
Minneapolis  Mut.  Fire  Ins.  Co.,  55  Fed.  Rep.  27;  Berry 
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shall  consent  to  be  sued  therein.    If  it  do  business 
there,  it  may  be  presumed  to  have  assented,  and  it 
will  be  bound  accordingly.'^    In  Ehrman^s  Case  it  is 
said:    "The  receipt  of  the  premium  and  the  execution 
and  delivery  of  the  policy  by  the  company  are  equiva- 
lent to  an  assertion  by  the  company  that  it  has  com- 
plied with  the  requirements  of  the  statute  to  entitle 
it  to  do  business  in  the  state,  and,  as  between  the 
assured  and  the  company,  the  latter  is  estopped,  upon 
the  soundest  principles  of  the  law  and  morals,  to  say 
that  it  has  not  done  so.    That  the  stipulation  was  not, 
in  fact,  filed  with  the  auditor,  is  of  no  consequence  if 
the  company  has  done  those  things  which  imposed 
upon  it  the  obligation  and  duty  to  file  it.    The  law 
deduces  the  agreement  on  the  part  of  the  company  to 
answer  in  the  courts  of  this  state,  on  service  made 
upon  the  auditor,  from  the  fact  of  its  doing  business 
in  the  state;  and  the  presumption,  from  that  fact,  of 
assent  to  service  in  the  mode  prescribed  by  the  statute, 
is  conclusive,  and  no  averment  or  evidence  to  the  con- 
trary is  admissible  to  defeat  the  jurisdiction.    The 
reason  of  this  rule  is  that  the  obligation  to  file  the 
stipulation  is  impo.    1  for  the  protection  of  the  citi- 
zens, and  when,  by  its  own  act,  its  obligation  to  file 
the  stipulation  is  perfect  as  between  the  company 
and  citizen,  the  company  will  not  be  permitted  to 
relieve   itself   from    a   liability   which   the  written 
stipulation  would  have  imposed,  by  pleading  its  own 
fraud  on  the  law  of  the  state  and  her  citizens.    In 
such  cases  the  law  conclusively  presumes  that  to  have 
been  done  which  law  and  duty  and  the  rights  of  the 
party  contracting  with  the  company  required  to  be 
done."    In  the  Case  of  the  Diamond  Plate  Glass  Co. 
the  court  says:    "That  the  stipulation  was  not,  in 
fact,  filed  with  the  auditor,  is,  therefore,  of  no  conse- 
quence, if  the  company  has  done  those  things  which 
imposed  upon  it  the  obligations  and  duty  to  file  it. 
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*  *  *  In  such  cases  the  law  conclusively  presumes 
bhat  to  have  been  done  which  ought  to  have  been 
done/'  In  Berry's  Case  it  is  held  that  a  failure  to 
comply  with  the  state  laws  did  not  affect  the  validity 
of  the  company's  policies,  or  in  any  manner  operate  to 
the  prejudice  of  its  policy  holder.  "By  the  fact  of 
doing  business  in  the  state  it  asserted  a  compliance 
with  the  laws  of  the  state,  and,  after  enjoying  all  the 
benefits  of  that  business,  and  receiving  the  money  of 
bhe  assured,  it  will  not  be  heard  to  say  that  it  never 
submitted  'to  the  jurisdiction  of  the  state/  It  can  reap 
no  advantage  from  its  own  wrong.  To  sustain  this 
defense  would  be  giving  judicial  sanction  to  business 
methods  much  below  the  standard  of  common 
honesty."  We  are  aware  of  the  fact  that  some 
courts  have  held  that  service  made  upon  a  state 
oflScer  under  such  circumstances  as  exist  in  this  case 
does  not  confer  jurisdiction.  We  are  not  prepared, 
however,  to  assent  to  the  soundness  of  such  holdings 
which  induce  fraud,  and  render  the  company  violating 
bhe  law  secure  in  the  possession  of  funds  taken  from  the 
Eissured,  for  which  he  either  has  received  no  considera- 
tion, or,  as  to  rights  upon  which  he  is  compelled  to  seek 
redress  in  some  other  jurisdiction.  There  can  be  no  valid 
reason  why  this  company , which  voluntarily  entered  the 
state  of  Missouri,  and  solicited  and  obtained  business 
there,  in  defiance  of  the  laws  of  that  state,  should  be  per- 
mitted to  shield  itself  from  liability  in  this  action  behind 
the  very  illegal  act  by  means  of  which  it  was  enabled  to 
obtain  the  money  of  the  deceased.  To  so  hold  would 
be  equivalent  to  offering  a  premium  for  the  contin- 
uance of  such  illegal  practices.  Having  received  all 
the  benefits  which  would  have  resulted  from  a  com- 
pliance with  the  laws  of  the  state  of  Missouri,  this 
company  seeks  to  repudiate  its  obligation  because  in 
prosecuting  its  business  it  was  a  wrong-doer.  Such  a 
doctrine  is  abhorrent  to  our  sense  of  right  and  justice, 
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and  the  law  looks  not  with  favor  upon  one  who  thus 
seeks  to  rob  the  assured,  or  those  to  whom  the  policy 
is  payable,  of  the  protection  it  should  afford.  It  is 
said  that  some  of  the  cases  cited  above  are  not  appli- 
cable, because  there  is  no  provision  in  the  Missouri 
statutes  for  service  on  a  foreign  corporation  which 
does  business  in  that  state  without  complying  with  its 
laws.  The  contention  is  of  no  force.  The  reasoning 
upon  which  the  conclusion  is  based  in  those  cases  is 
quite  as  applicable  when  the  facts  are  like  those  in 
tiie  case  at  bar. 

IV.  Errors  are  assigned  upon  rulings  of  the  court 
touching  the  admission  of  evidence.  We  need  not 
discuss  them,  as  the  finding  of  facts  and  conclusion  of 
law  of  the  trial  court  are  correct,  regardless  of  the 
evidence  claimed  to  have  been  improperly  admitted. 
Discovering  no  error,  the  judgment  below  is  affirmed. 

Gbangeb,  J.,  took  no  part  in  this  case. 


The  Bubmngton  Lumber  CoifPANT,  Appellant,  v.  The 
Evans  Lumbeb  Company,  et  al. 

Ccntraots:  fbaud:  Beformation.  A  party  to  an  oral  contract,  who, 
after  its  partial  execution,  is  induced,  by  fraud  or  mistake,  to  sign 
what  purports  to  be  a  written  memorandum  thereof,  but  which  in 
fact  contains  provisions  not  in  the  oral  contract,  need  not  ask  for 
a  reformation  of  the  writing,  but  may  disaffirm  it,  and  stand  upon 
the  oral  agreement. 

Appeal  from  Decatur  District  Court — Hon.  W.  H.  Ted- 
FOBD,  Judge. 

Satubday,  Deoembeb  12, 1896. 
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Power,  Hmton  &  Power  and  G.  W.  Hoffman  for 
appellant. 

Harvey  &  Parrish  for  appellees. 

Robinson,  J.  —  The  plaintiff    is    a    corporation, 
engaged   in    business,   at    Burlington,    Iowa.     The 
defendants  are  the  Evans  Lumber  Company,  a  co-part- 
nership, which  was  engaged  in  business  at  Lamoni, 
Iowa,  and  John  B.  Evans  and  Melville  Evans,  the 
members  of  the  co-partnership.    During  several  years 
prior  to  the  eleventh  day  of  July,  1893,  the  plaintiff 
sold  to  the  defendant  company  bills  of  lumber.    On 
that  date  the  defendants  were  somewhat  embarrassed 
financially,  and,  it  is  alleged,  entered  into  an  agree- 
ment of  settlement  with  the  plaintiff.    A  writing  was 
drawn  at  that  time,  and  signed  by  the  defendant 
company,  which,  the  plaintiff  claims,  was  as  follows: 
"Lamoni,  Iowa,  July  11,  '93.    For  value  received,  the 
Evans   Lumber    Company,  of   Lamoni,    Iowa,  does 
hereby  assign  and  sell  to  the  Burlington  Lumber  Com- 
pany, of  Burlington,  Iowa,  the  entire  stock  of  lumber, 
lath,  shingles,  and  all  other  material  known  and  con- 
sidered as  a  part  of  the  lumber  yard  of  the  Evans 
Lumber  Company  of  Lamoni,  Iowa,  which  is  situated 
on  lots  15,  16, 17,  and  18,  in  block  No.  9,  in  the  town 
of  Lamoni,- Decatur  county,  Iowa,  at  the  agreed  price  of 
$4^37,74.    That  the  consideration  for  this  transfer  and 
assignment  is  in  part  payment  of  a  debt  of  the  Evans 
Lumber  Company  to  the  Burlington  Lumber  Company, 
of  Burlington,  Iowa,  which  debt  is  for  the  sum  of 
$11,565.34,  with  accrued  interest;  and  it  is  agreed  that 
the  said  Burlington    Lumber  Company  is  to  have 
immediate  possession,  owuership,  and  control  of  the 
above-described  property,  upon  the  signing  of  this 
transfer.    It  is  also  agreed  and  understood  that  the 
^vans  Lumber  Company  is  to  have  credit  upon  th^ 
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above-mentioned  indebtedness  to  the  full  [net]  value 
of  said  property  [as  realized  in  the  ordinary  course  of 
business,  in  the  sale  of  said  property  by  the  Burling- 
ton Lumber  Company,  which  sale  shall  be,  as  soon  as 
may  be,  not  exceeding  one  year  from  this  date].    The 
said  Evans  Lumber  Company  also  sell,  assign,  and 
transfer  absolutely  to  the  Burlington  Lumber  Com- 
pany aforesaid,  each  and  all  of  the  notes,  accounts, 
books  of  account,  and  all  debts  due  the  said  Evans 
Lumber  Company,  contracted  or  growing  out  of  the 
firm  business  of  said  Evans  Lumber  Company,  includ- 
ing specifically  all  debts  as  shown  by  the  books  of  said 
firm,  all  of  which  are,  at  this  time,  transferred  to  the  said 
Burlington  Lumber  Company.    It  is  specifically  agreed, 
however,  that  on  this  item  credit  shall  only  be  allowed 
on  the  principal  debt  so  far  as  said  accounts  and  notes  go 
at  their  face  value  j  and  we  are  liable  for  the  deficiency^  if 
any  [as  per  the  net  collections  of  the  Burlington  Lum- 
ber Company  therefrom],  and  this  shall  not  be  construed 
as  evidence  that  the  [whole]  balance  o/debt  is  not  now 
due.    All  fixtures,  office  furniture,  and  property  of  any 
and  every  kind  and  description,  used  in  and  about  said 
premises  and  business,  is  included  in  this  transfer. 
Witness  this  July  1 1th,  1893.    [Signed]    Evans  Lumber 
Company,  by  M.  Evans  and  J.  D.  Evans."    Eleven  days 
after  this  instrument  was  signed  the  Evans  Lumber 
Company  wrote  to  the  plaintiff,  and  offered  to  rescind 
the  agreement,  on  the  ground  that  it  was  procured  by 
fraud;  and  made  a  demand  for  the  return  of  the  prop- 
erty; but  the  offer  was  not  accepted,  nor  was  the 
property  received  on  the  settlement  returned.    The 
plaintiff  claims  it  is  entitled  to  recover  of  the  defend- 
ants a  balance  of  four  thousand  nine  hundred  and 
sixty-five  dollars  and  forty-nine  cents  on  account  of 
the  sales  made  to  them.    The  defendants  claim  that 
the  plaintiff  has  received  the  full  amount  due  it  in 
property  belonging  to  the  defendants,  of  the  value  of 
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nearly  thirteen  thousand  dollars,  which  the  plaintiff 
took  possession  of  and  converted  to  its  own  use;  that 
the  plaintiff  claimed  to  take  possession  of  the  prop- 
erty by  virtue  of  the  writing  which  we  have  set 
out,  but  that  the  writing  was  procured  through  fraud, 
and  is  not  of  any  force;  that  the  stock  of  lumber, 
accounts,  notes,  and  other  property,  were  turned  over 
to  the  plaintiff,  and  possession  thereof  taken  by  it, 
before  the  writing  was  signed;  that  the  plaintiff  took 
possession  of  the  property  so  delivered,  and  mingled 
with  it  other  property  of  the  plaintiff  in  such  a  man- 
ner that  it  cannot  be  identified,  and  has  sold  the  lum- 
ber and  collected  the  notes  and  accounts,  and  is  liable 
to  the  defendants  for  their  value.  The  plaintiff 
admits  that  it  took  possession  of  the  property  in 
question  under  the  instrument  in  writing,  and  denies 
all  the  allegations  of  fraud  in  regard  to  it.  The 
amount  of  the  verdict  and  judgment  for  the  plaintiff 
was  six  hundred  and  fifty-nine  dollars  and  forty-two 
cents,  besides  costs. 

I.  The  appellees  testified,  as  witnesses,  that  on 
the  day  the  writing  in  controversy  was  signed,  they 
made  a  verbal  agreement  with  the  plaintiff,  by  which 
they  agreed  to  turn  over  their  stock  of  lumber,  notes, 
accounts,  and  other  property  in  Lamoni, — ^the  notes 
and  accounts  at  their  par  value,  and  the  lumber  and 
other  property  at  their  invoice  value, — to  be  applied 
in  payment  of  the  claim  the  plaintiff  held  against  the 
defendant,  and  that  the  lumber,  notes,  accounts,  and 
other  property  were  turned  over  according  to  the 
agreement;  that,  after  that  was  done,  the  parties 
attempted  to  reduce  the  verbal  agreement  to  writing; 
that  the  writing  in  controversy  was  accordingly  pre- 
pared by  the  attorney  for  the  plaintiff,  but  that  he 
wrongfully  inserted  therein  the  words  which  are  in 
brackets,  which  were  not  any  part  of  the  agreement; 
that  the  words  which  we  have  italicized  wer^  in  th? 
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agreement  as  made,  but  were  wrongfully  omitted 
from  the  writing;  that,  after  it  was  completed,  and 
before  it  was  signed,  the  attorney  read  it  to  the  defend- 
ants, pretending  to  read  the  italicized  words  as  though 
they  were  inserted  in  the  writing  where  they  now 
appear  in  the  copy  we  have  set  out,  and  omitting  to 
read  the  words  included  in  brackets;  that  the  altera- 
tions and  the  reading  were  fraudulent,  for  the  purpose 
of  deceiving  the  defendants,  and  inducing  them  to  sign 
the  writing;  that  they  were  unable  to  read  it,  and, 
believing  it  was  correctly  read,  and  that  it  set  out  the 
agreement  they  had  made,  they  signed  it;  that,  when 
they  discovered  the  fraud,  they  at  once  rescinded 
the  contract,  and  have  ever  since  refused  to  be 
bound  by  it.  The  appellant  contends  that  the  contract 
of  the  parties  was  reduced  to  writing,  and,  therefore, 
that,  until  reformed, the  writing  must  control.  Ordina- 
rily, when  parties  enter  into  a  written  agreement,  all 
negotiations  which  led  to  it  will  be  deemed  merged  in 
the  writing,  and  that  will  be  held  to  express  the  real  con- 
tract of  the  parties,  and  to  control,  even  though  erro- 
neous, until  reformed  by  competent  authority.  But 
that  rule  does  not  apply  to  a  contract  obtained  by 
fraud,  and  for  that  reason  voidable,  which  has  been 
rescinded  by  the  party  defrauded,  nor  when,  by  reason 
of  the  fraud,  the  contract  is  absolutely  void.  If  a  per- 
son fix  his  signature  to  a  writing  which  he  has  been 
fraudulently  induced  to  believe,  without  fault  on  his 
part,  is  different  from  what  it  is,  and  from  what  he 
intended  to  sign,  he  is  not  bound  by  the  writing. 
"Such  a  contract  is  not  merely  voidable;  it  is  void.'* 
Bishop  Cent.,  section  646.  It  was  said,  in  Doe  v.  Clark^ 
42  Iowa,  123,  that  "an  instrument  in  writing  may  be 
defeated  in  an  action  at  law  as  well  as  in  equity,"  and 
the  right  of  the  plaintiff  to  recover  at  law  money 
received  as  rent,  notwithstanding  a  fraudulent  assign- 
ment of  the  lease,  was  sustained,    See,  also,  2  Parson? 
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Oont.,  782;  1  Benjamin,  Sales,  sections  636,  649.  In 
Carey  V.  Gunnison.Qb  Iowa,  703  (22  N.  W.  Rep.  934),  the 
plaintiff  sought  to  recover  damages  for  a  breach  of 
contract.  The  defendant  alleged  that  the  agreement 
was  entered  into  through  the  fraud  of  the  plaintiff, 
and  by  mutual  mistake.  It  was  held  that  the  defense 
pleaded  could  be  made  at  law,  and  that  a  reformation 
of  the  agreement  was  not  necessary.  What  was  said 
in  regard  to  a  mistake,  not  in  regard  to  the  subject- 
matter  of  the  contract  but  in  the  terms  of  the  writing 
employed  to  express  it,  is  not  applicable  in  this  case, 
for  the  reason  that  the  contract  in  suit  is  attacked  for 
fraud,  and  not  on  the  ground  of  mutual  mistake.  The 
case  of  Linton  v.  Fireivorks  Co.  (N.  Y.)  (28  N.  E.  Rep. 
580),  also  relied  upon  by  the  appellant,  did  not  involve 
fraud,  but  a  mistake  with  reference  to  the  language 
used  to  express  the  actual  agreement. 

In  this  case  the  defendants  claim  that  an  oral 
agreement  for  the  transfer  of  the  lumber,  notes, 
accounts,  and  other  property  was  made,  and  the  pos- 
session of  the  property  was  transferred  to  the  plaintiff 
by  virtue  of  that  agreement,  after  which  the  parties 
attempted  to  reduce  the  agreement  which  had  thus 
been  made  and  carried  into  effect  to  writing,  and 
that,  by  the  fraudulent  procurement  of  an  agent  of 
the  plaintiff,  the  defendants  were  induced  to  sign  a 
writing  which  did  not  represent  the  real  agreement. 
They  did  not  obtain  anything  by  virtue  of  it,  except- 
ing the  right  to  have  credits  made  on  their  debt  to 
the  plaintiff.  The  latter  obtained  all  the  property 
which  was  transferred  by  the  agreement,  and  hold  all 
which  they  have  not  disposed  of  for  their  own  bene- 
fit The  defendants  did  what  they  could  to  rescind 
the  agreement  as  soon  as  they  discovered  the  fraud 
alleged,  and  the  plaintiff  cannot  claim  anything  from 
bheir  silence,  or  acquiescence.  There  was  no  neces- 
jity  for  a  reformatioa  of  the  writing,  because  the 
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defendants  do  not  claim  anything  under  it,  and  foi 
the  further  reason  that,  if  their  claim  in  regard  to  it 
be  true,  it  is  absolutely  void,  and  the  verbal  agree- 
ment remains  in  force.  There  is  some  confusion  in 
the  pleadings  on  which  the  cause  was  tried.  They  do 
not  specifically  allege  that  the  property  in  question 
was  turned  over  to  the  plaintiff  by  virtue  of  a  verbal 
agreement  made  before  the  written  one  was  signed, 
but  the  case  was  tried  on  the  part  of  the  defendants 
according  to  that  theory,  notwithstanding  the  fact 
that  it  was  in  conflict  with  the  averments  of  their 
answer  that  the  plaintiff  took  possession  of  the  prop- 
erty under  the  agreement  in  writing. 

II.  The  court  failed  to  charge  the  jury  in  regard 
to  the  verbal  agreement,  although  asked  to  do  so  by 
the  plaintiff,  but  instructed  that,  if  the  written  con- 
tract was  found  to  be  fraudulent,  the  jury  should 
ascertain  the  reasonable  market  value  of  all  the  prop- 
erty of  the  defendants  of  which  the  plaintiff  acquired 
possession,  to  deduct  therefrom  certain  items,  and 
from  the  balance  thus  found  to  ascertain  the  amount 
due  the  plaintiff.  One  of  the  theories  of  the  defend- 
ants was  that  the  plaintiff  mingled  with  the  lumber 
it  obtained  from  the  defendants,  other  lumber,  making 
it  impossible  to  distinguish  and  separate  the  property 
of  the  defendants,  and  that  a  conversion  of  the  prop- 
erty was  thus  accomplished.  There  could  not  have 
been  a  conversion  if  the  property  was  turned  over  to 
the  plaintiff  by  virtue  of  the  verbal  agreement  to 
which  the  defendants  testified,  and  in  that  case  the 
plaintiff  would  have  been  liable  to  account  for  the  par 
value  of  the  notes  and  accounts  and  the  invoice  value 
of  the  lumber.  Therefore,  the  charge  of  the  court  was 
not  strictly  correct.  But  it  is  not  claimed  that  the 
sums  to  be  allowed  for  the  property,  if  it  was  received 
under  the  verbal  agreement,  were  less  than  its  reason- 
ftble  market  value,  and  the  plaintiff  could  not  hav^ 
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been  prejudiced  by  the  error  in  the  charge.  On  the 
contrary,  we  are  satisfied  that  its  effect,  if  any,  was 
beneficial  to  the  plaintiff. 

III.  It  is  insisted  that  the  evidence  does  not  jus- 
tify the  finding  that  the  writing  in  controversy  was 
fraudulent.  It  seems  to  us  quite  probable  that  the 
writing  contained  some  provisions  which  the  parties 
had  not  mentioned  in  the  preliminary  agreement,  and 
which  were  not  discovered  when  the  writing  was  read, 
but  that  would  not  have  been  controlling.  We  have 
examined  the  writing,  and  the  testimony  in  regard  to 
it,  with  much  care,  and,  although  we  should  not  have 
.reached  the  conclusions  which  the  jury  did  in  regard 
to  the  alleged  fraud,  we  cannot  say  that  the  finding 
was  so  far  unsupported  by  the  evidence  that  the  ver- 
dict should  have  been  set  aside.  The  plaintiff  hw 
referred  to  other  questions,  including  alleged  miscon- 
duct of  counsel;  but  we  do  not  find  in  any  of  them 
ground  for  disturbing  the  judgment  of  the  distridi 
court    It  is,  therefore,  affibmed. 


ioo"476         Dbnnis  O'Connor,  Appellant,  t.  Adbua  O'Connor,  et  al. 

iU    728 

Deed:    deliybby.    Plaintiff  executed  a  deed  to  his  children,  leaying 
it  with  the  Justice  who  took  the  acknowledgment    The  deed  was 

1  sent  to  the  recorder  hy  the  Justice,  but  was  recalled  by  the  plain- 
tiff before  recorded.  The  grantees  had  no  knowledge  of  the  exist- 
ence of  the  deed  until  about  a  year  later,  when  plaintiff's  wife, 
witliout  his  knowledge  or  authority,  gave  it  to  one  of  the  grantees, 
who  had  it  recorded.  Held,  that  there  was  no  deliyery  of  the  deed 
by  the  grantor,  sufficient  to  rendw  it  operatiye. 

EsTOPPSL:    Laches,    A  delay  of  nearly  four  years  in  taking  any  steps 
to  cancel  a  deed,  after  the  grantor  knows  that  it  has  been  handed 

2  to  grantees,  and  recorded  by  the  latter  without  grantor's  consent, 
will  not  bar  an  action  to  set  it  aside;  nor  will  the  fact  that  the 
grantor,  in  the  interral,  made  statements  insufficient  as  the  basis 
of  an  estoppel,  to  the  effect  that  he  had  no  interest  in  the  property 
where  he  was  oyer  seyenty  years  of  age^  and  illiterate^  and  ^ 
grantees  we^  )d8  wi^e  and  soi^ 
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Appeal  from  Jackson  District  Court. — ^Hon.  A.  J.  Housb, 

Judge. 

Saturday,  Dboembbb  12, 1896. 

Action  in  equity  to  set  aside  an  alleged  convey- 
ance of  real  estate,  and  to  quiet  in  plaintiff  the  title 
to  the  property  described  in  the  conveyance.  There 
was  a  hearing  on  the  merits,  and  a  decree  in  favor  of 
the  defendants,  Adelia  O'Connor,  Fergus  OTonnor, 
and  Mary  O'Connor.    The  plaintiff  appeals. — Beversed. 

W.  G.  Gregory  and  L.  A.  Ellis  for  appellants 
J.  C.  Longueville  and  Levi  Keck  for  appellees. 

Robinson,  J. — The  plaintiff  claims  to  be  the  owner 
in  fee  simple  of  a  farm  in  Jackson  county,  which 
includes  about  three  hundred  and  forty-four  acres  of 
land.  On  the  twenty-fourth  day  of  November, 
1  1888,  he  signed  and  acknowledged  an  instru- 
ment in  writing,  which  purported  to  convey  the 
land  to  Bridget  O'Connor,  the  wife  of  the  plaintiff, 
and  to  his  sons,  C.  J.  O'Connor,  Charles  T.  O'Connor, 
and  Prank  P.  O'Connor,  in  consideration  of  love  and 
affection  and  one  dollar  fn  hand  paid.  The  instru- 
ment was  recorded  on  the  seventh  day  of  July,  1890. 
The  plaintiff  admits  that  he  signed  and  acknowledged 
the  instrument,  but  avers  that  he  did  so  when  he  was 
temporarily  insane,  and  that  the  instrument  was 
never  delivered,  but  that  it  was  wrongfully  taken 
from  his  possession  by  his  wife,  and  recorded  without 
his  knowledge  or  consent.  The  plaintiff  has  been 
married  twice, — the  last  time  nearly  forty  years  ago, 
to  the  defendant,  Bridget  O'Connor.  By  his  first  wife 
he  had  three  children,  all  of  whom  are  living.  By  his 
second  wife  he  had  three  sons  and  three  dangUera, 
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who  were  living  when  the  deed  was  executed.  Those 
three  sons  were  named  as  grantees  in  the  deed.  C.  J. 
O'Connor,  one  of  the  sons  named  as  grantee,  is  now  dead. 
He  left  a  widow,  Adelia,  and  two  children,  Fergus  and 
Mary  O'Connor.  These  three,  the  administrator  of  0. 
J.  O'Connor,  and  the  three  surviving  grantees, 
are  made  parties  defendant.  But  the  widow 
and  children  of  the  deceased  grantee  are  the 
only  ones  who  contest  the  claims  of  the  plaintiff. 
The  district  court  found  and  adjudged  that  the  title 
to  an  undivided  one-fourth  of  the  land  in  controversy 
was  vested  in  them,  and  dismissed  the  petition  of  the 
plaintiff.  The  claim  of  the  plaintiff,  that  he  was  not 
of  sound  mind  when  he  executed  the  conveyance 
is  not  sustained  by  the  evidence,  but  it  appears 
that  at  the  time  of  its  execution  he  was  having 
some  domestic  trouble  in  regard  to  his  property.  C. 
T.  O'Connor,  or  "Chris,"  as  he  is  called,  wished  his 
father  to  help  him  to  a  farm,  and  his  mother  joined 
him  in  trying  to  influence  his  father  to  aid  him;  but 
the  father  refused,  and  his  refusal  seems  to  have 
caused  ill  feeling.  Chris  left  home,  and  while  he  was 
away  the  father  applied  to  a  justice  of  the  peace,  who 
lived  three  miles  distant,  to  draw  the  deed.  After  it 
was  signed  and  acknowledged,  it  was  left  with  the 
justice.  The  plaintiff  claims  that  no  directions  were 
given  to  the  justice  in  regard  to  the  disposition  of  the 
deed,  but  it  is  probable  that  he  was  told  to  send  it  to 
the  county  recorder,  to  be  recorded,  for  he  at  once 
forwarded .  it  to  the  recorder's  office.  The  deed  was 
drawn  on  a  Saturday.  After  the  plaintiff  returned 
home  on  the  day  it  was  drawn,  he  told  his  wife  some- 
thing of  what  he  had  done,  and  she  objected  to  it. 
On  the  next  day  the  parish  priest  was  consulted,  and 
appears  to  have  disapproved  the  making  of  the  deed. 
As  a  result  of  these  conferences,  the  priest  wrote  a 
note  to  the  recorder,  which  was  signed  by  the  plaintiff, 
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and  appears  to  have  been  a  request  to  return  the 
deed.  On  the  same  day  a  son  of  the  plaintiff  was 
sent  to  the  recorder's  office  for  the  deed.  He  went  a 
part  of  the  way  on  Sunday,  and  arrived  at  the 
recorder's  office  on  Monday  morning,  after  the  deed 
had  been  received  by  the  recorder,  but  before  the 
envelope  in  which  it  was  sent  had  been  opened.  The 
recorder  refused  to  deliver  the  deed  to  the  son,  but 
did  not  then  record  it,  and  a  few  weeks  later  gave  it 
to  the  plaintiff.  He  carried  it  to  his  home,  and  placed 
it  with  other  papers  in  his  possession.  More  than  a 
year  after  that  was  done,  and  during  his  absence  in 
Dubuque,  the  wife  took  the  deed  from  the  receptacle  in 
which  he  had  placed  it,  and  gave  it  to  Chris,  who  took 
it  to  the  county  recorder,  and  had  it  recorded.  That 
the  deed  was  recalled  from  the  recorder's  office  when 
it  was  sent  there  by  the  justice  before  it  was  recorded 
is  shown  beyond  question,  and  is  not  disputed.  But 
it  is  contended  by  the  appellees  that  leaving  the  deed 
with  the  justice  for  the  purpose  of  having  it  for- 
warded for  record,  was  a  sufficient  delivery  to  the 
grantees,  and  effectual  to  transfer  the  title  to  them. 
Whether  that  was  true  depends  upon  the  facts  in 
the  case.  The  deed  was  not  left  with  the  justice  pur- 
suant to  any  agreement  with  the  grantees,  nor  does 
the  evidence  show  that  it  was  executed  to  carry  into 
effect  any  agreement  with  them.  What  the  plaintiff 
did  was  wholly  voluntary.  He  denies  that  he  author- 
ized the  justice  to  forward  the  deed  for  record  and 
insists  that  it  was  left  with  him  to  be  called  for  at  a 
later  time.  The  justice  is  dead  and  the  plaintiff  is 
the  only  one  who  knows  what  instructions  were 
given  to  him.  But  the  circumstantial  evidence 
strongly  favors  the  theory  that  the  justice  only 
obeyed  instructions.  It  is  well  settled  that  a  deed,  to 
be  effectual  to  convey  title,  must  be  delivered,  and 
that   acceptance    by   the  grantee  is  essential  to  a 
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completed  deKvery.  Day  v.  Griffith,  15  Iowa,  104,  The 
filing  of  a  deed  for  record,  unless  done  in  pursuance 
of  a  previous  agreement,  is  not  usually  effective  to 
transfer  title.  Deere  v.  Nelson,  73  Iowa,  187  (84  N.  W. 
Rep.  809);  Cohh  v.  Chase,  54  Iowa,  253  (6  N,  W.  Rep! 
300);  Moody  v.  Dry  den,  72  Iowa,  461  (34  N,  W.  Rep. 
210).  See  also  Richardson  v.  Grays,  85  Iowa,  152  (52 
N.  W.  Rep.  10).  None  of  the  grantees  in  this  case 
ratified  the  sending  of  the  deed  to  the  recorder's 
oflBce  as  a  delivery  to  them,  and  Chris  did  not  know 
anything  of  what  had  been  done  until  after  the 
father  had  decided  not  to  have  the  deed  recorded. 
The  most  that  can  be  said  in  favor  of  the  claim  of  the 
appellee  is  that  the  plaintiff  intended  a  delivery  of  the 
deed,  but  that,  before  it  was  accomplished,  he  changed 
his  mind.  There  was  nothing  in  the  transaction  which 
prevented  his  doing  so.  The  cases  of  Robinson  v.  Qimld^ 
26  Iowa,  89;  Cecil  v.  Beaver,  28  Iowa,  246;  Hinson  v. 
Bailey,  73  Iowa,  544  (35  N.  W.  Rep.  626),  and  Hoffman's 
Estate  V.  Hoffman,  81  Iowa,  294  (46  N.  W.  Rep.  1106), 
— relied  upon  by  the  appellees,  are  unlike  this  case  in 
controlling  facts.  There  can  be  no  doubt  that  there 
was  no  delivery  of  the  deed  when  it  was  made,  and 

that  it  was  obtained  and  recorded  by  CSiris 
2         vn-ongf  ully.    The  plaintiff  did  not  take  any  steps 

to  cancel  the  deed  until  nearly  four  years  after 
it  was  recorded,  and  at  different  times  made  state- 
ments to  members  of  the  board  of  equalization  and 
others  to  the  effect  that  he  had  no  interest  in  the  prop- 
erty. But  he  was  over  seventy  years  of  age,  and 
illiterate.  His  conduct  and  statements  are  no  doubt, 
due  in  part,  to  those  facts,  and  in  part  to  the  relation- 
ship he  bore  to  all  parties  in  interest.  There  was 
nothing  of  a  contractual  nature  in  what  he  said  or 
failed  to  do,  and  nothing  which  should  have  the  effect 
of  an  estoppel  is  either  pleaded  or  shown.  It  appears, 
however,  that  after  the  deed  was  made  Chris  took 
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possession  of  a  part  of  the  land  which  contained  ninety- 
four  and  one-half  acres,  and  erected  a  dwelling  house 
and  stable  thereon,  and  otherwise  improved  it,  and 
paid  taxes  thereon  for  the  years  1890  and  1891.  It  is 
said  this  was  done  under  an  agreement  between  the 
plaintiff,  his  wife,  and  Chris.  The  claim  is  not  sus- 
tained by  the  evidence.  Whether  the  appellees  are 
entitled  to  recover  for  the  improvements  made  and 
taxes  paid  by  Chris  we  do  not  decide,  for  the  reason 
that  but  little  attention  has  been  paid  in  argument  to 
that  branch  of  the  case;  and  as  it  does  not  appear  to 
have  been  considered  by  the  trial  court,  and  since  the 
conclusion  we  reach  in  regard  to  the  instrument  in 
controversy  requires  a  reversal,  the  cause  will  be 
remanded  for  a  decree  in  harmony  with  this  opinion, 
and  with  leave  to  the  widow  and  heirs  of  C.  J.  O'Con- 
nor to  establish,  if  they  can,  a  valid  claim  for  improve- 
ments made  and  taxes  paid  by  him. — ^Eevsbsbdw 


Paul  (Jbaff,  Appellant,  v.  E.  B.  Adams,  et  al. 

Good  Faitli  Buyer  of  Note:    bubdkn  of  pkoof.    The  burden  is  on 
8    the  maker  of  a  note  to  show  that  the  holder  thereof  is  not  a  bona 
fide  purchaser. 

PBEsxjMPnoNS.    The  presumption  that  a  note  was  not  negotiated 
8    until  after  maturity,  arising  from  the  fact  that  it  was  in  the  hands 
of  an  agent  of  the  payee  after  that  time,  is  overcome  by  the  direct 
testimony  of  the  holder  that  he  purchased  the  same  before  matur- 
ity, corroborated  by  the  testimony  of  the  treasurer  of  the  payee. 

Order  of  Proof:  dtsorbtion.  Where,  in  an  action  on  a  purcliase- 
2  price  note  by  the  holder,  claiming  to  be  a  bona  fide,  purchaser,  for 
value,  before  maturity,  defendant  denies  such  claim,  and  defends 
on  the  ground  of  a  breach  of  warranty  in  the  sale,  the  court  may 
admit  evidence  on  the  question  of  breach  of  warranty  without 
first  submitting  to  the  jury  whether  plaintifl  was  a  botiafide  pur- 
chaser. 
Vol.  100  la— 81 
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Use  of  Copy:    objeottons.    A  written  agreement  may  be  proyen  by 
1    copy,  unless  objection  is  made  on  the  ground  that  the  copy  is  not 
the  best  evidence,  or  that  the  proof  of  the  loss  of  the  original  has 
not  been  made. 

Appeal  from  Hardin  District  Court.  —  Hon.  Bbn.  P. 
BiRDSALL;  Judge. 

Saturday,  Dbobmbbr  12, 1896. 

Action  at  law  to  recover  an  amount  alleged  to  be 
due  on  a  promissory  note.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  defendants.  The 
plaintiff  appeals. — Reversed. 

Huff  &  Ward  for  appellant. 

Alhrook  rf?  Lundy  for  appellees. 

Robinson,  J. — The  note  in  suit  was  given  on  the 
tenth  day  of  August,  1892,  for  the  sum  of  three  hun- 
dred dollars,  and  was  payable  on  the  first  day  of  Jan- 
uary, 1894,  with  interest  thereon  at  the  rate  of  ten 
per  cent,  per  annum.  It  was  one  of  three  notes,  for 
three  hundred  dollars  each,  given  by  the  defendants, 
E.  B.  Adams  and  J.  R.  Chance,  to  0.  Aultman  &  Co. 
for  an  engine,  separator,  stacker,  and  tank.  Of  the 
other  notes,  one  was  payable  on  the  first  day  of  Janu- 
ary, 1893,  and  one  on  the  first  day  of  January,  1895. 
The  making  of  the  notes  is  admitted  by  the  defend- 
ants, but  they  allege  that  the  property  for  which  they 
were  given  was  sold  to  them  with  a  special  written 
warranty,  which  has  been  broken;  that  by  reason  of 
defects  in  the  property,  which  were  covered  by  the 
warranty,  it  is  worthless  to  the  defendants;  that,  when 
the  defects  were  discovered,  the  defendante  offered  to 
return  the  property  to  C.  Aultman  &  Co.;  that  it  was 
then  agreed  that  the  defendants  should  retain  the 
property  and  make  such  payments  thereon  as  they 
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could,  and  that  C.  Aultman  &  Co.  would  repair  the 
machine  for  the  next  season,  and  make  it  work;  that 
the  defendants,  in  pursuance  of  that  agreement,  paid 
to  the  company  one  hundred  dollars,  but  that  it  has 
wholly  failed  to  perform  its  agreement  to  make  the 
machine  work,  and  that  it  is  absolutely  without  value, 
and  is  held  by  the  defendants  as  the  property  of  the 
company.  The  defendants  further  allege  that  the 
company  did  not  transfer  the  note  in  suit  until  after 
it  was  due. 

I.  The  plaintiff  complains  of  the  admission  in 
evidence  of  acopyof  the  warranty  on  which  the  defend- 
ants rely.    The  answer  avers  that  the  original  had 

never  been  in  the  possession  of  the  defendants. 
1  On  the  trial  they  showed  that  the  original  had 

never  been  delivered  to  them,  but,  without 
proving  its  loss,  and  vdthout  showing  that  they  were 
unable  to  produce  it,  offered  a  copy  in  evidence.  The 
plaintiff  objected  to  it  on  the  ground  that  the  defend- 
ants, in  their  answer  and  counter-claim,  did  not  rely 
upon  it,  and  because  the  plaintiff  was  an  innocent 
purchaser  of  the  note  for  value  before  maturity.  It 
was  not  objected  that  the  copy  was  not  the  best  evi- 
dence, nor  that  the  proper  foundation  for  its  intro- 
duction had  not  been  laid.  The  defense  was  based  on 
the  written  warranty,  and  it  was  competent,  in  the 
absence  of  proper  objection,  to  prove  that  by  a  copy. 
Whether  the  plaintiff  was  an  innocent  purchaser  of 
the  note  was  a  controverted  question,  to  be  deter- 
mined on  all  the  evidence  which  was  relevant  to  it; 
and  the  ground  of  objection  which  attempted  to  raise 
it  was  not  well  taken. 

II.  Complaint  is  also  made  of  rulings  of  the 
court  which  permitted  the  defendants  to  show  the 
alleged  breach  of  warranty  and  the  negotiations  and 
agreements  of  the  parties  in  regard  to  it.  We  do  not 
find  any  error  in  such  rulings.    The  breach  of  warranty 
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was  wholly  immaterial,  if  the  plaintiff  was  an  inno- 
cent purchaser  of  the  note,  before  due,  for  a 
2  valuable  consideration;  otherwise,  it  was  not, 
and  the  court  could  not  determine,  until  the 
evidence  was  offered,  whether  it  would  be  suflBcientto 
require  the  question  in  regard  to  the  character  of  the 
plaintiff's  alleged  purchase  to  be  submitted  to  the 
jury.  It  was  within  the  power  of  the  court  to  receive 
evidence  on  both  branches  of  the  defense  as  it  was 
offered  by  the  defendants. 

III.  The  appellant  complains  of  the  third  para- 
graph of  the  charge  to  the  jury.  It  was  erroneous,  in 
that  the  plaintiff  was  named,  when  C.  Aultman  &  Co. 
was  intended,  in  referring  to  the  alleged  warranty  and 
the  offer  of  the  defendants  to  return  the  machine. 
The  error  was  clerical,  and,  in  view  of  other  portions 
of  the  charge,  could  not  have  misled  the  jury;  and,  in 
fact,  was  of  a  nature  to  benefit  the  plaintiff.  How- 
ever, it  should  be  con-ected,  in  case  of  another  trial. 

IV.  Did  the  evidence  warrant  the  verdict?  The 
burden  was  on  the  defendants  to  establish  the  alleged 
warranty,  and  the  breach  thereof,  and  their  right  to 
return  the  machine  to  the  company;  and  we  are  of  the 
opinion  that  the  evidence  with  respect  to  that  issue 

was  suflScient  to  require  that  it  be  submitted 
8  to  the  jury.  The  burden  was  also  on  the  defend- 
ants to  show  that  the  plaintiff  was  not  an  inno- 
cent purchaser  of  the  note,  before  it  was  due,  for  a 
valuable  consideration.  Trustees  v.  Hill^  12  Iowa,  476. 
We  think  they  have  failed  to  make  the  required 
proof.  What  they  show  in  regard  to  that  issue  is  as 
follows:  C.  E.  Albrook,  testified  that  a  representative 
of  C.  Aultman  &  Co.  died  at  his  oflSce  in  the  latter  part 
of  the  year  1893,  or  the  first  part  of  the  year  1894,  twice, 
and  had  in  his  possession  notes.  Albrook  thinks  the 
first  call  was  in  September  or  October,  1893,  and  that 
the  second  was  in  January,  1894;  that,  when  the 
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representative  called  the  last  time,  he  had  the  three 
notes  given  to  the  company  by  the  defendants,  two  of 
which  were  then  due;  that  the  witness  had  been  col- 
lecting on  account  of  the  company  for  several  years, 
and  that  the  representative  called  to  leave  the  .three 
notes  for  collection;  that  the  witness  refused  to  receive 
them,  because  he  had  been  consulted  by  the  defend- 
ants with  reference  to  their  defense  to  them,  but  that 
other  notes  were  left  with  him.  The  witness  did 
not  know  the  name  of  the  agent,  but  had  seen 
him  several  times.  There  was  nothing  to  show 
the  authority  of  the  agent,  excepting  the  fact  that  he 
had  notes  which  had  been  made  to  C.  Aultman  &  Co., 
some  of  which  he  left  with  the  witness.  It  does  not 
appear  that  he  made  any  representations  in  regard  to 
the  ownership  of  the  notes,  and  his  statements  with 
respect  to  his  own  authority  as  agent  would  not  have 
been  competent.  Albrook  does  not  state  whether  the 
blank  indorsement  by  the  company  which  now  appears 
on  the  note  was  there  when  he  thinks  he  saw  it; 
and  the  only  evidence  of  ownership  which  his  testi- 
mony discloses,  is  that  a  person  who  in  some  manner 
represented  the  company,  had  the  note  in  suit  in  his 
possession  after  it  was  due,  and  desired  to  leave  it  for 
collection.  It  is  also  shown  that  the  company  com- 
menced an  action  against  the  defendants,  which  was 
pending  in  the  Hardin  district  court  at  the  February, 
1894,  term,  the  petition  in  which  purported  to  seek  a 
recovery  on  the  three  notes  the  defendants  had  made 
to  the  company,  and  the  foreclosure  of  a  chattel  mort- 
gage given  to  secure  their  payment.  That  action  was 
dismissed  on  the  seventh  day  of  March,  1894,  without 
prejudice.  It  is  explained  by  H.  L.  Huff  and  George 
W.  Ward,  the  attorneys  for  the  company  who  brought 
the  action,  as  follows:  Huff  states  that,  a  short  time 
before  the  sixth  day  of  February,  1894,  when  the 
action  was  commenced,  he  received  the  first  of  the 
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three  notes  given  by  the  defendants,  with  the  chattel 
mortgage,  from  a  person  who  he  supposed  was  the 
agent  of  the  company,  but  that  the  note  in  contro- 
versy in  this  action  was  not  received  until  about  the 
second  day  of  March  following,  and  that  it  was  then 
received  from  the  plaintiff.  Ward  was  absent  at  the 
time  the  note  and  mortgage  were  left  with  Huff,  and 
on  his  return  he  was  directed  by  Huff  to  prepare  "the 
papers  necessary  to  recover  the  amount  of  the  three 
notes,  and  to  foreclose  the  mortgage,  but  that  only 
one  note,  the  first  of  the  three,  was  then  in  his  posses- 
sion, and  that  he  prepared  copies  of  the  others  from 
that  one.  He  wrote  for  the  other  two  notes,  but,  not 
receiving  them,  the  action  was  dismissed.  This  testi- 
mony is  not  contradicted  by  any  one,  and  must 
be  taken  as  true,  although  the  petition  in  the 
action  dismissed  was  verified  by  Ward,  and  he 
stated  in  the  verification  that  the  papers  on  which 
the  action  was  brought  were  in  his  posses- 
sion. That  was  not  correct,  yet  it  is  explained 
in  the  manner  stated.  There  is  no  other  evidence 
which  tends  to  show  that  the  note  in  suit  was  in  the 
possession  of  or  owned  by  the  company  after 
maturity.  If  it  be  true  that  one  of  its  agents  had 
possession  of  the  note  after  due,  that  fact,  unex- 
pl^iined,  would  authorize  a  presumption  of  continued 
ownership;  but  the  note  was  secured  by  a  mortgage, 
which  also  secured  at  least  one  other  note  owned  by 
the  company,  and  the  agent  may  also  have  acted  for 
the  plaintiff  in  offering  the  note  in  suit  to  Albroofc 
for  collection,  if  that  was  done.  To  rebut  the  evi- 
dence for  the  defendants,  and  to  prove  ownership  of 
the  note  in  suit,  the  plaintiff  testified  that  he  pur-, 
chased  it  of  the  company  in  January,  1893,  and  that 
he  paid  it  therefor,  at  the  time  of  the  purchase,  three 
hundred  and  six  dollars;  that  he  had  purchased  similar 
paper  from  the  company  for  twenty  years,  and  that 


Digitized  by 


Google 


Dec.  1896]         Case  t.  C,  M.  &  St.  P.  Rt.  Co.  487 

lie  made  the  purchase  in  the  usual  course  of  business; 
that  he  had  no  knowledge  of  any  defense  to  the  note, 
or  warranty  of  property,  but  made  the  purchase  in 
good  faith  and  in  the  usual  way.  T.  D.  Cunningham, 
cashier  of  a  bank  of  which  the  plaintiff  is  president, 
and  Melville  B.  Cox,  treasurer  of  C.  Aultman  &  Co. 
in  January,  1893,  fully  corroborate  the  plaintiff,  stat- 
ing in  positive  and  direct  terms  that  he  purchased  the 
note  of  the  company  in  January,  1893.  Cox  states 
that  the  consideration  paid  by  the  plaintiff  for  the 
note  was  about  three  hundred  and  six  dollars.  This 
testimony  was  suflScient  to  overcome  any  presump- 
tion of  ownership  which  might  arise  from  the  pos- 
session of  the  note  by  an  agent  of  the  company  in 
January,  1894,  under  the  circumstances  stated. 

We  conclude  that  the  verdict  was  not  sustained 
by  the  evidence,  and  the  judgment  of  the  district 
court  is  therefore  bevbbseb. 


Mbs.  M.  L.  Case,  Appellant,  v.  The  Chicago,  Milwau-  ioo~i«7| 
KBB  &  St.  Paul  Railway  Company.  lli-^l 

CSnitrlbntory  HegHgenoe:  special  and  general  vsrdiot.  A  gen- 
eral yerdiot  for  plaintiff  for  injuries  caused  by  failure  of  a  looo- 
motive  approaching  a  highway  to  giye  signals  at  the  distance 
therefrom  required  by  Acts  Twentieth  General  Assembly,  chapter 
104,  section  i,  whereby  plaintiffs  horse  approached  near  the  rail- 
road, and  became  frightened,  is  not  overcome  by  special  findings 
that  plaintiff  did  not  look,  or  listen,  for  a  train  before  reaching  an 
opening,  one  hundred  and  thirty-four  feet  from  the  railroad,  in  a 
hedge  extending  along  the  side  of  the  highway,  and  that  there 
was  a  place  between  such  opening  and  plaintiff's  house  (the  dis- 
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Action  at  law  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  negligence  on 
the  part  of  the  defendant.  There  was  a  trial  by  jury, 
and  a  verdict  for  the  plaintiff  in  the  sum  of  fifty  dol- 
lars. Special  findings  wer  returned  by  the  jury, 
upon  which  the  court,  on  the  motion  of  the  defendant, 
rendered  judgment  in  its  favor  for  costs.  The  plain- 
tiff appeals.— £et^er«e(2. 

Shortley  dk  Harpel  for  appellant 

Edmund  Nichols  for  appellee, 

Robinson,  J. — The  petition  alleges  that  a  raflway 
owned  and  operated  by  the  defendant  crosses  a  public 
highway  a  short  distance  east  of  the  city  of  Perry; 
that  on  the  seventh  day  of  June,  1894,  while  the  plain- 
tiff was  on  her  way  to  Perry,  riding  in  a  buggy  drawn 
by  a  single  horse,  and  approaching  from  the  north  the 
crossing  described,  a  train  of  the  defendant  passed  over 
the  crossing  from  the  east;  that  the  employes  of  the 
defendant,  who  were  operating  the  locomotive  engine 
of  the  train,  neglected  and  omitted  to  sound  the  whis- 
tle at  least  sixty  rods  before  reaching  the  crossing,  and 
failed  and  neglected  to  continuously  ring  the  bell  on 
the  engine  for  that  distance,  in  approaching  and  pass- 
ing the  crossing.  The  petition  further  alleges,  that  by 
reason  of  the  failure  to  sound  the  whistle  and  ring  the 
bell,  the  plaintiff  was  unaware  of  the  approach  of  the 
train  until  so  near  the  crossing  that  her  horse  became 
frightened  and  unmanageable,  causing  her,  while 
endeavoring  to  control  the  horse,  to  be  thrown  on  and 
against  a  wheel  of  the  buggy,  thus  causing  certain 
injuries,  which  are  described,  and  for  which  she  seeks 
to  recover.  The  petition  also  alleges  that  the  plaintiff 
did  not,  by  negligence  on  her  part,  contribute  to  the 
accident  and  resulting  injuries.    The  answer  contains 
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a  general  denial,  and  pleads  contributory  negligence 
on  the  part  of  the  plaintiff.  The  evidence  submitted 
on  the  trial  is  not  set  out,  but  the  abstract  alleges 
that  the  plaintiff  introduced  testimony  tending  to  sus- 
tain the  issues  on  her  part,  and  showed  that,  at  the 
time  of  the  accident,  there  was  a  willow  hedge  on  the 
east  side  of  the  highway,  over  which  she  was  passing; 
that  the  hedge  extended  from  the  north  line  of  the 
defendant's  right  of  way  a  distance  of  thirty-one  rods; 
that  there  was  an  opening  in  the  hedge  of  about 
twelve  feet  in  length,  one  hundred  and  thirty-four 
feet  north  of  the  track,  where  it  intersected  the  high- 
way; that  at  the  time  of  the  accident  the  plaintiff 
was  approaching  the  crossing  in  question  from  the 
north,  and  the  train  was  approaching  it  from  the  east. 
The  special  findings  of  the  jury  are  shown  by  inter- 
rogatories submitted  to  it,  and  the  answers  thereto,  as 
follows:  "Int.  1.  Was  there  a  point  north  of  the 
opening  in  the  hedge  at  which  plaintiff  could  have 
seen  the  approaching  train?  Answer.  No.  Int.  2. 
Did  the  plaintiff  listen  for  a  train  from  the  east  at  any 
time  before  reaching  the  opening  in  the  hedge? 
Answer.  No.  Int.  8.  Did  the  plaintiff  look  for  a  train 
from  the  east  at  any  time  before  reaching  the  opening 
in  the  hedge?  Answer.  No.  Int.  4.  How  far  east  of 
the  highway  crossing  was  the  engine  when  the  whistle 
was  blown  and  the  bell  rung?  Answer.  Less  than 
sixty  rods.  Int.  5.  Was  there  a  place  on  the  highway 
between  the  opening  in  the  hedge,  one  hundred  thirty- 
four  feet  north  of  the  track  and  plaintiff's  residence, 
at  which  plaintiff  could  have  known  of  approaching 
train  if  she  had  looked  and  listened?  Answer.  Yes." 
The  grounds  of  the  motion  for  a  judgment  on  the 
special  findings  were  stated  as  follows:  "(1)  The 
special  findings  are  manifestly  inconsistent  with  the- 
general  verdict,  and  in  direct  confiict  therewith.  (2) 
That  the  q>ecial  findings,  taken  in  connection  with 
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the  pleadings,  show  conclusively  that  the  defendant  is 
entitled  to  judgment.  (3)  The  special  findings  of  the 
jury  show  aflSrmatively  facts  which  defeat  plaintiff's 
right  of  recovery.  (4)  The  special  findings  aflSrma- 
tively show  the  plaintiff  to  have  been  guilty  of  negli- 
gence contributing  to  the  injury  complained  of.'* 

Section  1  of  chapter  104  of  the  Acts  of  the  Twen- 
tieth General  Assembly  requires  that  a  bell  and  a 
steam  whistle  be  placed  on  each  locomotive  engine 
operated  on  any  railway  in  this  state,  and  that  the 
whistle  "be  twice  sharply  sounded  at  least  60  rods 
before  a  highway  crossing  is  reached,  and  after  the 
sounding  of  the  whistle  the  bell  shall  be  rung  contin- 
uously until  the  crossing  is  passed.  *  *  *"  The 
statement  of  the  abstract  in  regard  to  the  evidence, 
and  the  fourth  special  finding,  show  that  this  require- 
ment was  not  observed,  and  that  the  defendant  was 
in  that  respect  negligent.  When  the  special  findings 
of  a  jury  are  inconsistent  with  its  general  verdict,  the 
former  control,  and  judgment  may  be  rendered  accord- 
ingly. Code,  sections  2809,  2858.  But  it  is  only  when 
the  special  findings  are  manifestly  inconsistent  with 
the  general  verdict  that  the  latter  can  be  set  aside, 
and  judgment  be  rendered  on  the  former.  Johnson  v. 
Miller,  82  Iowa,  697  (47  N.  W.  Rep.  903),  and  (48  N.  W. 
Rep.  1081);  Conners  v.  Railway  Co.,  71  Iowa,  492  (32 
N.  W.  Rep.  465);  Coffman  v.  Railway  Co.,  90  Iowa,  462 
(57  N.  W.  Rep.  955).  Ordinarily,  it  is  the  duty  of  a 
person  about  to  cross  a  railway  track  to  look  for  an 


Digitized  by 


Google 


Dec.  1896]         Cabb  t.  C,  M.  &  St.  P.  Ry.  Co.  491 

his  fault,  in  some  dilemma,  some  place  of  danger, 
where  the  exigencies  of  his  situation  and  an  emer- 
gency may  excuse  him  for  going  on  the  track  without 
looking  and  listening." 

The  special  findings  show  that  there  was  a  place 
on  the  highway,  between  the  opening  in  the  hedge, 
one  hundred  and  thirty-four  feet  north  of  the  track, 
and  the  plaintiff's  residence,  at  which  she  could  have 
known  of  the  approaching  train  had  she  looked  and 
listened  for  it,  but  the  distance  of  that  place  from  the 
track  is  not  shown.  It  may  have  been  so  far  away 
that  reasonable  prudence  did  not  require  the  plaintiff 
to  look  and  listen  there.  It  cannot  be  said,  as  a  mat- 
ter of  law,  that  she  was  negligent  in  not  looking  or 
listening  for  the  train  before  she  reached  the  opening 
.  in  the  hedge  near  the  track.  The  fact  that  it  would 
have  been  possible  for  the  plaintiff  to  have  seqn  or 
heard  the  approaching  train  before  she  reached  that 
opening,  does  not  show  that  she  was  negligent  in  fail- 
ing to  look  or  listen  for  it.  Hamilton  v.  Railroad  Co.^ 
36  Iowa,  40.  Pacts  which  the  special  findings  do  not 
disclose  may  have  shown  that  reasonable  care  on  her 
part  did  not  require  her  to  do  either.  The  court  charged 
the  jury  at  considerable  length  in  regard  to  the  care 
which  the  plaintiff  was  required  to  prove  that  she  had 
exercised  to  entitle  her  to  recover,  and  the  general 
verdict  shows  that  the  jury  found  that  she  did  not,  by 
her  negligence,  contribute  to  the  accident.  In  our 
opinion,  the  special  findings  do  not  show  that  she  was 
negligent.  It  may  be  that  the  evidence  showed  that 
she  was,  but,  if  so,  it  did  not  authorize  a  judgment 
against  her  on  the  special  findings,  but  only  a  new 
trial.  We  conclude  that  the  district  court  erred  in 
sustaining  the  motion  of  the  defendant  for  judgment, 
— Bevsbsbd. 
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DES  MOINES.  JANUARY  TERM.  A.  D.  1897, 

AMD  IN  THB  FIFTT-UBST  TBAR  OF  THB  8TATB. 


S.  M.  B1BBIN8,  Appellant,  v.  Polk  Comrrr,  et  al. 

Taxes  on  Penonal  Property:    lien  on  realty:    Mortgage,    Code, 

3  section  865,  providing  that  taxes  assessed  on  personsdty  shall  be  a 

4  lien  on  the  land  of  the  persons  assessed,  does  not  make  such  lien 
prior  to  the  lien  of  a  previous  mortgage  executed  on  land,  by  the 
owner.    Bibbins  «.  Olark^  90  Iowa,  280,  followed, 

TolnnUry  PaymeBt  of  Taxes:  oonstbuotion  of  statutb.  The 
2   payment  by  a  second  mortgagee  of  land,  of  a  lien  for  taxes, 

inferior  to  such  mortgage,  to  induce  the  prior  mortgagee  to  dismiss 
Q    an  action  to  foreclose  his  mortgage,  is  not  within  Code,  section 

870,  providing  for  the  refunding  to  the  taxpayer  of  any  tax,  or 

portion  thereof,  found  to  have  been  '*erroneously  or  illegally 

exacted  or  paid.* 

A<Qadieation  by  Demurrer:    oonstbuction  of  statutb.    The  pro- 

1    vision  of  Acts  Twenty-fifth  Ceneral  Assembly,  chapter  86,  that 

when  a  demurrer  shall  be  orerruled  and  the  party  demurring 

answers  or  replies,  the  ruling  on  the  demurrer  shall  not  be 

(49^ 
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considered  as  an  adjudication  of  any  question  raised  by  the  demur- 
rer, applies  to  a  case  tried  on  its  m^ts  after  the  passage  of  such 
act,  although  the  ruling  on  demurrer  was  made  before  its  passage* 

UiVBK,  J^  dissenting. 

Appeal  from  Polk  District  Court. — Hon.  W.  F.  Conead, 

Jadge. 

Tuesday,  Jaiotabt  19;  1897. 

This  action  is  against  Polk  county  and  its  board 
of  supervisors  and  treasurer,  to  recover  five  hundred 
and  fourteen  dollars  and  eighty-eight  cents,  taxes 
alleged  to  have  been  erroneously  exacted  from,  and 
paid  by,  the  plaintiff.  By  consent  of  parties  the  case 
was  transferred  to  and  tried  in  equity,  and  vnll  be  so 
considered  on  this  appeal.  Decree  and  judgment  vras 
entered  against  the  plaintiff,  from  which  she  appeals. 
— Affirmed. 

Guernsey  &  Baily  for  appellant 

W.  O.  Harvison  and  James  A.  Howe  for  appellees. 

Given,  J. — I.  Defendants  demurred  to  plaintiff's 
petition  upon  several  grounds,  which,  in  effect,  are 
that  the  matters  alleged  in  the  petition  do  not  entitle 
the  plaintiff  to  any  relief.  This  demurrer  was  over- 
ruled, and  the  defendants  answered  that  as  to  the  truth 
of  the  matters  alleged  they  had  neither  knowledge  nor 
information  suflBcient  to  form  a  belief,  and  therefore 
denied  the  same.  There  is  no  controversy  as  to  the 
facts  of  this  case,  and  those  shown  on  the  trial  are 

substantially  as  alleged  in  the  petition.  Plain- 
1         tiff  contends  that  the  ruling  on  the  demurrer 

was  an  adjudication  that  a  sufScient  cause  of 
action  was  stated  in  the  petition,  and  that,  by  answer- 
ing, the  defendants  lost  all  right  to  object  to  the  suf- 
ficiency of  the  facts  alleged  to  entitle  plaintiff  to 
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recover.  The  demurrer  was  submitted  prior  to  the 
taking  effect  of  chapter  96,  Acts  Twenty-fifth  General 
Assembly,  taken  under  advisement,  and  ruled  upon 
afterwards.  That  chapter  provides:  "  When  a  demur- 
rer shall  be  overruled,  and  the  party  demurring  shall 
answer  or  reply,  the  ruling  on  the  demurrer  shall  not 
be  considered  as  adjudication  of  any  question  raised 
by  the  demurrer."  Counsel  dispute  as  to  whether  thig 
chapter  applied  to  the  case  at  the  times  the  demurrer 
was  submitted  and  ruled  upon,  but  the  real  question 
is  whether  it  applied  to  the  case  at  the  time  it  was 
finally  submitted.  The  statute  is  as  to  the  remedy. 
It  was  in  force  when  the  case  was  decided  on  its  mer- 
its, and  said  to  the  court,  in  unmistakable  terms,  that 
"the  ruling  on  the  demurrer  shall  not  be  considered 
as  an  adjudication  of  any  question  raised  by  the 
demurrer."  In  the  absence  of  this  statute,  the  court 
was  not  concluded  by  the  ruling  on  the  demurrer.  See 
Richman  v.  Supervisors,  77  Iowa,  524  (42  N.  W.  Rep. 
422). 

n.  The  tax  sought  to  be  recovered  in  this  case 
is  the  same  as  that  considered  in  Bibbins  v.  Clark,  90 
Iowa,  280  (57  N.  W.  Rep.  884),  and  (59  N.  W.  Rep.  290), 
and  the  facts  alleged  and  proven  are  the  same  as 
therein  stated.  We  need  not  restate  these  facts  at 
length,  but  simply  the  following,  which  will  be  suflB- 
cient  for  an  understanding  of  the  questions  to  be  con- 
sidered: This  tax  upon  the  personal  property  of  W. 
W.  Clark  &  Co.  became  a  lien  upon  certain  real  estate 
belonging  to  W.  W.  Clark,  and,  the  tax  not  being 

paid,  the  real  estate  was  sold  by  the  treasurer, 
2         and  a  certificate  given  to  the  purchaser.    The 

plaintiff  held  a  mortgage  upon  said  real  estate, 
subject  to  a  prior  mortgage  to  the  Northwestern 
Mutual  Life  Insurance  Company,  both  of  which  mort- 
gages were  liens  upon  said  property  prior  to  the  time 
said  tax  became  a  lien  thereon.    Plaintiff  foreclosed 
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her  mortgage,  and  purchased  the  property  at  the 
ezecation  sale,  reoeiving  the  sheriff's  certificate  of  the 
purchase.  Thereafter,  Clark  having  failed  to  pay  the 
first  mortgage,  suit  was  brought  to  foreclose  it. 
^Plaintiff,  in  order  to  obtain  a  renewal  of  said  mort- 
gage, and  to  prevent  a  foreclosure  thereof  and  loss 
and  expense  therefrom,  caused  to  be  paid  to  the 
holder  of  said  tax  sale  certificate  the  sum  of  $457.23 
being  the  amount  necessary  at  that  date  to  redeem  from 
said  tax  sale,  and  caused  said  tax  sale  certificate  to  be 
assigned  to  the  holder  of  said  mortgage  by  whom  said 
certificate  was  held  as  collateral,  and  additional 
seoority  until  August  15, 1892,  when  plaintiff  caused 
redemption  to  be  made  from  said  tax  sales;  the 
amount  necessary  to  redeem  from  said  tax  sale  at  said 
date  being  $514.88.^  This  claim  was  duly  presented 
to  the  defendant  board,  and  payment  refused,  where- 
upon, on  March  21, 1894,  and  after  Bibbim  v.  Clark 
had  been  reversed,  this  action  was  commenced. 

in.  Section  870  of  the  Code,  under  which  this 
action  IS  brought,  is  as  follows:  '^he  board  of  super- 
visors shall  direct  the  treasurer  to  refund  to  the  tax- 
payer any  tax,  or  any  portion  of  a  tax«  found  to  have 
been  erroneously  or  illegally  exacted  or  paid,  with  all 
interests  and  costs  actually  paid  thereon,  and  in  case 
any  real  property,  subject  to  taxation,  shall  be  sold  for 
the  payment  of  such  erroneous  tax,  interest,  or  costs, 
as  above  mentioned,  the  error  or  irregularity  in  the 
tax  may  at  any  time  be  corrected  as  above  provided, 
and  shall  not  affect  the  validity  of  the  sale,  or  the 
right  or  titie  conveyed  by  the  treasurer's  deed,  if  the 
property  was  subject  to  taxation  for  any  of  the  pur- 
poses for  which  any  portion  of  the  taxes  for  which  the 

land  was  sold,  was  levied,  and  the  taxes  were 
t         not  paid  before  the  sale,  and  thb  property  had 

not  been  redeemed  from  sale."    In  Bibbins  v. 
Clarkf  suffu^  it  was  held  that  this  tax  was  a  lien  upon 
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the  real  estate  in  question.  Being  a  lien,  the  county 
did  not  act  erroneously  nor  illegally  in  exacting 
payment,  and  has  not  received  more  than  was 
legally  due  and  owing  to  it.  The  question  is  whether 
the  payment  of  this  tax  was  "erroneously  or  illegally 
exacted  or  paid."  It  is  not  disputed  that  if  plaintiff 
paid  the  tax  voluntarily,  without  any  obligation  or 
necessity  for  so  doing,  she  is  not  entitled  to  reliet  It 
is  contended  on  her  behalf  that  because  of  the  facts 
concerning  the  mortgages,  and  the  sale  of  the  entire 
property  instead  of  Clark's  equity  therein,  it  became 
necessary  for  plaintiff  to  pay  said  taxes  to  protect  her 
interests  as  a  second  mortgagee.  In  Trtist  Co.  v. 
Young,  81  Iowa,  732  (39  N.  W.  Rep.  116),  and  (46  N.  W. 
Rep.  1103),  it  was  held  by  a  majority  of  this  court  that 
a  lien  against  real  estate  for  taxes  on  personal  property 
is  entitled  to  priority  over  previous  mortgage  liens. 
This  holding  was  overruled  in  Bibbins  v.  Clarkj  supra^ 
the  majority  holding  that  the  lien  for  taxes  on  per- 
sonal property  is  not  entitled  to  such  priority. 
4  The  majority  of  the  court  as  now  constituted 
adhere  to  that  conclusion,  and  therefore  it  must 
be  accepted  as  the  law.  Applying  this  rule,  it  is  clear 
that  both  moi-tgages  were  prior  and  superior  to  the 
lien  for  taxes,  and  therefore  there  was  neither  obliga- 
tion nor  necessity  for  the  plaintiff  to  redeem  from  the 
tax  sale  to  protect  the  mortgages.  Plaintiff's  mort- 
gage had  been  foreclosed,  and  the  property  purchased 
by  her,  prior  to  the  tax  sale,  and  at  that  time  plaintiff 
held  the  sheriff's  certificate,  from  which  W.  W.  Clark 
had  the  right  to  redeem.  The  tax  sale  was  not  of 
Clark's  equity  of  redemption,  but  "of  lots  2  and  3, 
Porter's  sub-division,"  etc.  Plaintiff  intends  that 
by  this  tax  sale  the  purchaser  took  a  new  title,  free 
from  any  incumbrance,  claims  or  equities  connected 
with  the  former  title,  and  cites  Crum  v.  CoUing^  22 
Iowa,  411,  as  supporting  this  clainu  Ih  that  case  the 
Vol.  100  Ia-3a 
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sale  of  the  real  estate  was  for  taxes  assessed  against 
it,  and  not  for  tax  on  personal  property,  and  the  rul- 
inpf  is  based  upon  the  fact  that  such  taxes  are  prior  to 
all  other  liens.  The  lien  for  taxes  on  personal  prop- 
erty not  being  prior  to  former  liens,  the  rule  announced 
in  that  case  is  not  applicable.  Under  section  897  of 
the  Code,  a  tax  deed  conveys  "all  right,  title,  interest 
and  estate  of  the  former  owner  in  and  to  the  land 
conveyed."  The  mortgages  being  prior  liens,  ttie  sale 
for  taxes  was  subject  thereto,  and  therefore  only  of 
Clark's  equity;  hence  there  was  neither  obligation  nor 
necessity  for  the  plaintiff's  redeeming  from  that  sale. 
IV.  It  appears  that,  prior  to  the  redemption,  suit 
was  begun  to  foreclose  the  first  mortgage,  and  that 
plaintiff  desired  to  prevent  that  foreclosure,  and  to 

obtain  an  extension  and  renewal  of  that  mort- 
5         gage.     That  mortgagee   refused   to  withhold 

foreclosure,  or  to  extend  the  time  for  payment, 
unless  the  tax  lien  and  sale  were  removed  by  redemp- 
tion. It  is  in  these  facts  that  we  have  the  real  reason 
why  plaintiff  redeemed.  The  redemption  was  not  to 
protect  her  lien,  as  against  the  tax  title,  for  it  was 
superior  thereto,  but  to  protect  it  from  an  immediate 
foreclosure  of  the  first  mortgage.  Can  it  be  said,  as 
between  the  plaintiff  and  Polk  county,  that  the 
redemption  from  the  tax  sale  made  under  these  cir- 
cumstances and  for  these  purposes  was  "elroneously 
or  illegally  exacted  or  paid?"  We  think  not.  In 
receiving  the  tax  the  county  only  got  that  which  was 
due  to  it,  and  the  plaintiff  voluntarily  paid  it,  with- 
out the  countv  havinsr  exacted  it  from  her.  and  with- 
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Clark,  we  held  that  the  redemption  was  voluntary, 
and  created  no  obligation  upon  them  to  reimburse  the 
plaintiff.  As  to  W.  W.  Clark,  it  is  said:  "It  seems  to 
us,  that  W.  W.  Clark  is  impliedly  bound  to  reimburse 
the  plaintiff  for  the  amount  she  has  expended  in 
redeeming  these  lots  from  tax  sale,  with  interest  and 
costs.  He  knew  these  taxes  were  unpaid.  He  knew 
that  they  would  in  time  become  a  lien  upon  these  lots. 
The  payment  of  these  taxes,  as  we  have  said,  was  a  mat- 
ter of  necessity  for  plaintiff,  in  order  to  preserve  her 
lien.  It  was  in  no  sense  a  voluntary  payment.  In  pay- 
ing these  taxes  she  was  not  meddling  with  that  which 
did  not  concern  her.  Clark  was  the  owner  of  the  lots. 
He  owed  it  to  the  state  and  county  to  pay  these  taxes. 
As  a  mortgagor  of  plaintiff's  assignor,  he  ought  not  to 
be  permitted  to  take  advantage  of  his  own  negligence 
in  failing  to  pay  these  taxes,  which  were  outstanding 
when  he  executed  the  purchase-money  mortgage,  and 
which,  although  technically  not  liens  against  the  lots 
at  the  time  that  mortgage  was  executed,  were  never- 
theless cMms  against  Clark  which  would  ripen  into 
liens  in  due  time,  impairing  the  value  of  the  security 
he  had  given  plaintiff.  We  think,  under  all  the  facte 
of  this  case,  plaintiff  should  recover  from  Clark." 
Plaintiff  insists  that,  in  so  saying,  this  court  decided 
that  plaintiff  was  compelled  to,  and  that  it  was  neces- 
sary for  her  to,  redeem  to  protect  her  interest  and  to 
preserve  her  lien.  This  language  was  used  in  consid- 
ering the  liability  of  W.  W.  Clark,  from  whom  the 
taxes  were  due,  and  as  to  whom  it  might  well  be  said 
the  redemption  was  not  voluntary,  and  that  in  paying 
these  taxes  the  plaintiff  was  not  meddling  with  what 
did  not  concern  her.  It  did  concern  her  that  *a 
foreclosure  of  the  first  mortgage  should  be  pre- 
vented, and  an  extension  secured,  and  to  accom- 
plish this,  she  had  to  pay  the  taxes  for  which 
W.  W.  Clark  was  liable,  and  had  promised  in  the 
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mortgage  to  pay.  No  such  relation  existed  between 
plaintiff  and  Polk  county,  and  there  being  no  neces- 
sity, under  the  rule  of  Bihhins  v.  Clark,  for  plaintiff  to 
redeem  to  protect  her  lien,  the  redemption  as  to  the 
county  was  purely  voluntary,  and  the  decree  of  the 
district  court  should  be  affirmed.  The  writer,  while 
cheerfully  acquiescing  in  the  opinion  of  the  majority 
in  Bibbins  v.  Clark,  is  still  of  the  opinion  that  the  rule 
announced  in  Young's  Cases^s  to  priority  of  liens,  is  the 
correct  rule,  and  in  harmony  with  the  language  of  the 
statute  and  the  intention  of  the  legislature.  I  do  not 
believe  that  the  language  of  the  statute  requires,  or  that 
the  legislature  intended,  that  payment  of  taxes  on  per- 
sonal property  should  be  less  secured  to  the  state  than 
taxes  on  real  estate.  The  rule  of  the  majority  ignores 
the  principle  that,  in  return  for  taxation,  the  state 
gives  protection,  and  renders  it  possible  for  lienholders, 
though  receiving  protection  to  the  property  upon 
which  they  depend,  to  defeat  the  state  of  its  taxes.  I 
fail  to  see  the  application  of  section  2882  as  to  judg- 
ment liens.  The  rights  of  the  state  to  taxes  legally 
levied  are  certainly  different  from  those  of  a  judg- 
ment creditor.  Following  the  law  as  announced  in 
Bibbins  v.  Clark,  the  decree  of  the  district  court  is 

AFJriaMED. 
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Sridenoe:  umitino.  Eyidenoe  on  the  efCeot  of  flring  ft  pistol  In  i^  i6 
close  contact  with  and  at  a  person,  as  to  burning  the  flesh,  or  {^  ^^ 
burning,  or  singeing  the  hair,  should  not  be  restricted  to  the  ioo~60i 
•  effects,  in  that  respect,  from  firing  the  pistol  with  which  the  iSlUSL 
alleged  homicide  is  claimed  to  have  been  committed,  but  may  |J5o9  ^o| 
include  the  effects  of  firing  a  pistol  of  the  same  caliber.  ioo~6oi| 

^^  111    246| 

CBoss-BXAMiNATioir.  The  witnesses  for  defendant  may  be  cross-  loOoi 
examined  as  to  statements  made  by  them  before  the  grand  Jury  nLJ22i 

2  upon  the  examination  of  another  charge  against  defendant,  |^  ^1 
although  the  minutes  of  the  testimony  containing  such  state-  "kxTsoiI 
ments  were  not  returned  with  the  indictment  in  the  case  at  bar.  IJIUl^l 

100    501 

Same.    The  counsel  for  the  state  may,  on  the  cross  examination  of  a  ^^^  ^^ 


100    501 


witness  for  defendant,  use  a  copy  of  the  minutes  of  her  testimony  iig  5001 
taken  upon  the  trial  of  another  charge  against  defendant,  for  lioo  soil 
the  purpose  of  showing  that  she  had  formerly  made  statements  'j^  ^I* 
8  in  confiict  with  those  made  upoD  the  trial  of  the  case  at  bar,  and  124  212 
defendant  cannot  complain  because  the  court  did  not  stop  the  jioo  m 
proceedings  and  furnish  his  counsel  with  a  copy  of  the  minutes.  ^^^     ^ 

BsLBYANOB.    The  coroner  may  say  that  he  told  the  sheriff  in  the 
presence  of  defendant  about  keeping  defendant's  shoes,  the  shoes 
6   being  in  eyidenoe  in  connection  with  evidence  as  to  tracks  made 
by  defendant. 

Instnictioiis:  inoluded  offbnsbs.  Code,  sections  4405,  4466,  pro- 
viding that  on  an  indictment  for  an  offense  consisting  of  differ- 
ent degrees,  the  jury  may  find  defendant  guilty  of  a  degree 
6  inferior  to  that  charged,  or  of  any  offense  necessarily  included  in 
that  charge,  does  not  apply  where  the  facts  show  that  defendant 
is  either  guilty  of  the  crime  charged  or  is  innocent  of  any  offense; 
hence  the  codrt  need  not  charge  as  to  the  lower  grades  of  the  crime 

Pbovincb  of  jury.  An  instruction  in  a  murder  trial,  in  which  the 
defense  is  suicide,  "that  the  drawing  of  the  pistol  shows  premedi- 
tation; the  cocking  of  it  and  leveling  it  at  a  particular  vital  spot, 
shows  deliberation,"  and  that  the  conclusion  is  irresistible  that 

12  under  the  law  and  the  undisputed  facts  in  the  case,  the  killing  of 
deceased  was  an  act  possessing  all  the  elements  of  murder  in  ihe 
first  degree,  and  that  it  was  murder  in  the  first  degree,— is  errone- 
ous, as  it  is  a  clear  usurpation  of  the  powers  and  province  of  ti^ 
Jury. 
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Same,  An  instruction  in  a  murder  trial,  in  which  the  defense  is  sui- 
cide, that  the  defendant  sets  up  no  affirmative  defense  and  no 
matters  in  extenuation,  and  relies  wholly  upon  the  denial  of  his 
guilt,  and  wholly  upon  his  anticipation  of  a  failure  by  the  state  to 

18  prove  the  case  against  him,  is  unfair  in  its  phraseology,  as  it  is  cal- 
culated to  impress  the  jury  with  the  idea  that,  in  the  court's  opin- 
ion, the  defendant  knows  he  is  guilty,  has  no  defense,  but  hopes  to 
escape  justice  by  reason  of  the  inability  of  the  state  to  show  his 
guUt 

6amb.    The  jury  should  not  be  told  to  •'follow  your  oonvictiona"  in 
14    determining  who  is  the  guilty  man. 

Applioabilitt  and  clearness.  An  instruction  in  a  murder  trial 
defining  malice  aforethought,  and  stating  that  if  the  killing  was 
accidental,  or  an  excusable  or  justifiable  homicide,  or  if  it  was 
only  manslaughter,  the  party  charged  with  the  crime  must  prove 

11  the  facts  in  defense,  or  if  he  fails  to  do  so,  he  must  be  a  murderer, 
is  erroneous  where  the  only  defense  was  suicide;  as  it  is  calcu- 
lated to  confuse  the  jury,  and  make  them  believe  that  the  defend- 
ant must,  in  any  event,  make  the  proof  referred  to. 

Ukdersoobing  parts.  The  underscoring  of  words  in  the  instructions 
submitted  to  the  jury  in  a  criminal  trial,  is  improper,  as  its  ten- 
dency is  to  give  undue  weight  and  force  to  the  words  or  sentences 

10  underscored,  and  thereby  to  prevent  the  jury  from  giving  the  other 
portions  of  the  charge  the  weight  and  consideration  which  they 
should  have. 

Praetioe:    new  trial:    Criminal  law.    Newly  discovered  evidence 
1    is  not  a  ground  for  a  new  trial  in  a  criminal  case,  under  the  Iowa 
statutes 

Objbotions.    An  objection  to  a  question,  not  interposed  until  after 
7    the  answer,  is  not  available,  on  appeal. 

Miscendncts  proof  on  appeal.  An  assignment,  on  appeal,  in  a 
criminal  case,  that  the  court  erred  in  not  rebuking  or  denouncing 
the  clapping  of  hands  of  the  audience,  claimed  to  have  followed 
the  conclusion  of  the  argument  of  one  of  the  counsel  for  the  state, 

4  cannot  be  deemed  well  taken  where  the  counsel  for  defendant 
swear  that  such  act  of  the  audience  ^  as  not  stopped  or  rebuked 
by  the  court  or  the  sheriif,  but  the  sheriff  states  in  his  afflda\  it 
that  he  instantly  checked  the  applause,  and  the  clerk  swears  that 


Digitized  by 


Google 


Jan.  1897]  Statu  of  Iowa  t.  Gatib.  608 


Appeal  from  Winneshiek  District  C(mr<.-:7:Hoif.  B.  S. 
CooLBY,  Jadge. 

Tuesday,  Jajojaby  19, 1897. 

Ths  defendant  is  charged  with  the  murder  of 
George  Wemett.  He  was  tried,  found  guilty,  and  sen- 
tenced to  be  imprisoned  for  life  in  the  state  peniten- 
tiary, and  appeals. — Reversed. 

John  B.  Kaye  and  J.  J.  Cameron  for  appellaxik 

Milton  Bemley,  attorney  general,  E.  P.  Johneon. 
county  attorney,  and  Jesse  A.  Miller  for  the  state, 

KiNNB,  C.  J. — ^I.    The  court  is  charged  with  error 

in  not  sustaining  the  defendant's  motion  for  a  new 

trial  on  the  ground  of  newly-discovered  evidence. 

Under  the  statute,  newly-discovered  evidence  is 

1  not  ground  for  granting  a  new  trial  in  a  crimi- 
nal case.    State  v.  King,  97  Iowa,  440  (66  N.  W. 

Rep.  735);  State  v.  Watson,91  Iowa, 380  (46  N.  W.  Eep. 
868);  State  V.  Whitmer.ll  Iowa,  557  (42  N.  W.  Eep. 
442);  State  v.  Bowman^  45  Iowa,  418. 

II.    Complaint  is  made  of  the  action  of  the  eottrfc 
in  permitting  the  attorneys  for  the  state,  on  cross- 
examination  of  the  defendant's  witnesses,  the  Cater 
girls,  to  examine  them  regarding  certain  state- 

2  ments  made  by  them  before  the  grand  jury.    It 
is  urged  that  the  ruling  was  wrong,  because  the 

minutes  of  the  testimony  containing  such  statements 
were  not  returned  with  the  indictment  in  this  case. 
The  statements  complained  of  were  not  made  in  this 
case  by  said  witnesses,  but  were  made  in  the  case  of 
the  state  against  this  defendant,  in  which  he  was 
charged  with  the  murder  of  his  wife.    The  testimoB^« 
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therefore,  could  not  be  with  the  indictment  in  this 
case.    There  was  no  error  m  the  ruling. 

III.  It  is  alleged  that  counsel  for  the  state,  in  an 
argument  to  the  jury,  stated  his  belief  in  the  defend- 
ant's guilt,  and  that  is  said  to  be  error.    We  discover 

nothing  in  the  record  to  show  that  the  state- 
8         ment  complained  of  was  made,  and  if  it  was,  it 

was  not  error.  State  v.  Beasley,  84  Iowa,  88  (50 
U.  W.  Rep.  570). 

IV.  The  court  is  said  to  have  erred  in  not  rebuk- 
ing or  denouncing  the  clapping  of  hands  of  the  audi- 
ence, which  is  said  to  have  followed  the  conclusion 
of  the  argument  of  one  of  the  counsel  for  the  state. 
Counsel  for  the  defendant  swear  that  this  act  of  the 

audience  was  not  stopped,  or  rebuked  by  the 

4  court,  or  the  sheriff.    On  the  other  hand,  the 
sherifE  states  in  his  aflBdavit  that  he  instantly 

checked  the  clapping  of  hands.  The  clerk  swears  that 
both  the  court  and  the  sheriff  immediately  stopped 
the  clapping  of  hands,  and  the  county  attorney 
says  it  was  at  once  stopped.  In  view  of  this  condition 
of  the  record,  it  cannot  be  said  that  there  was  any 
error. 

V.  In  the  instructions  the  court  told  the  jury 
that  if  the  defendant  was  guilty  of  any  crime  he  was 
guilty  of  murder  in  the  first  degree.  He  submitted  to 
the  jury  forms  of  verdict,  accordingly.  No  instruc- 
tions were  given  touching  any  lower  degree  of  crime. 

Counsel  refer  to  the  statute,  Code,  sections  4465, 

5  4466.    These   sections   provide  that  upon  an 
indictment  for  an  offense  consisting  of  different 

degrees,  the  jury  may  find  the  defendant  not  guilty  o£ 
the  degree  charged,  and  guilty  of  any  degree  inferior 
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when  the  facts  show  that  the  defendant  is  either 
guilty  of  the  crime  charged  or  not  guilty,  and  that  in 
such  a  case  it  is  not  incumbent  upon  the  court  to 
charge  as  to  the  lower  grades  of  crime.  State  v.  Cole, 
63  Iowa,  695  (17  K  W.  Rep.  183);  State  v.  Froelick,  70 
Iowa,  218  (80  N.  W.  Rep.  487);  State  v.  Casford,  76 
Iowa,  880  (41  N.  W.  Rep.  32);  State  v.  Munchrath,  78 
Iowa,  268  (48  N.  W.  Rep.  211);  State  v.  Perigo,  80  Iowa, 
87  (45  N.  W.  Rep.  899);  State  v.  Sterrett,  80  Iowa,  609 
(45  N.  W.  Rep.  401);  State  v.  Sigg,  86  Iowa,  746  (58  N. 
W.  Rep.  261).  It  is  manifest  that  in  this  case,  if  the 
defendant  is  guilty,  it  is  of  the  crime  of  murder  in  the 
first  degree. 

VI.  Coroner  Gibson  testified  for  the  state  touch- 
ing a  conversation  had  with  the  sheriff,  in  the  pres- 
ence of  the  defendant,  relating  to  what  was  said  to 
the  sheriff  as  to  keeping  the  defendant's  shoes,  and  as 

to  who  had  since  retained  possession  of  the 

6  shoes.    There  was  no  error  in  this.    The  shoes 
were  introduced  in  evidence  in  connection  with 

evidence  relating  to  the  tracks. 

VII.  Certain  evidence  of  Dr.  Emmons,  to  the 
effect  that  Wemett  did  not  have  a  coat  on  when  he 
and  the  doctor  were  together  the  evening  prior  to  the 

killing,  is  complained  of  as  not  proper  cross- 

7  examination.    The  record  shows  that  no  objec- 
tion waa  made  to  the  question  when  asked. 

The  objection  was  made  after  the  question  had  been 
answered.  The  defendant  could  not  sit  by  and  permit 
this  evidence  to  be  given  without  objection,  and 
then,  if  he  deemed  it  unfavorable  to  him,  interpose  an 
objection.  State  v.  M^ore,  25  Iowa,  128;  State  v.  Benge^ 
61  Iowa,  658  (17  N.  W.  R^p.  100). 

VUt.    It  appears  that  the  counsel  for  the  state^ 
on  the  cross-examination  of  Lizzie  Cater,  used  a  eopy 
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the  murder  of  her  mother,  for  the  parpose  of  showing 

that  she  had  formerly  made  statements  in  conflict 

with  those  made  by  her  upon  the  trial  of  this 

8  case.    We  see  no  proper  objection  to  such  use 
of  the  minutes.    It  was  proper  to  show  that  she 

had  made  statements  at  another  time  and  place  differ- 
ent from  what  she  was  then  testifying  to,  and  the 
minutes  could  be  used  for  that  purpose.  No  attempt 
was  made  to  introduce  them  in  evidence.  Nor  can 
the  defendant  complain  that  the  court  did  not  stop 
the  proceedings,  and  furnish  the  defendant's  counsel 
with  a  copy  of  said  minutes. 

IX.  Another  assignment  of  error  we  deem  it  nec- 
essary to  discuss  is  as  to  the  court's  ruling  excluding  the 
testimony  of  Dr.  Roome,  wi^^^h  reference  to  the  fact  that 
a  pistol  fired  in  close  contact  with  a  person,  and  at  him, 
might  not  bum  the  flesh,  or  burn  or  singe  the  hair. 
The  objection  of  the  state  to  the  questions  was  not 
that  the  doctor  was  not  shown  to  be  competent 

9  to  give  such  an  opinion  as  was  asked  for.    The 
objection,  which  was  sustained,  was  that  the 

evidence  was  immaterial,  incompetent,  and  irrelevant, 
unless  it  was  shown  that  it  was  the  same  weapon  that 
was  found  by  the  body  of  the  deceased  in  this  case. 
If  it  had  been  objected  to  because  the  weapon  asked 
about  was  not  shown  to  have  been  of  the  same  cali- 
ber, it  might  have  been  good.  But  to  limit  the  inquiry 
to  the  particular  revolver  found  by  the  side  of  the 
deceased,  was  clearly  error.  The  attempt  of  the 
defense  was  to  show  that  Wemett  came  to  his  death 
by  a  shot  from  his  own  hand,  and  it  was  proper  to 
show  the  effect  of  a  revolver  shot  upon  a  person,  as 
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to  the  objection  in  fact  made,  the  ruling  was  errone- 
ous. 

X,  Before  considering  the  objections  addressed 
to  other  instructions  given,  and  the  alleged  error  m 
refusing  to  give  instructions  asked,  we  must  set  out  as 
briefly  as  may  be  the  more  important  facts  as  to  the 
killing  of  Wemett,  as  to  which  there  was  evidence 
introduced  upon  the  trial.  Burr  Oak,  is  a  small  vil- 
lage in  Winneshiek  county,  and  is  situated  about  tbiiv 
teen  miles  from  the  county  seat.  The  defendant  lived 
in  the  village,  owned  and  operated  a  butcher  shop  and 
meat  market,  and  peddled  meat  in  the  country  sur- 
rounding the  village.  George  Wemett  had  been  in  the 
employ  of  the  defendant  in  his  business  until  a  week 
or  two  prior  to  September  1,  1894.  After  he  had 
ceased  to  work  regularly  for  the  defendant,  he  kept 
his  clothes  at  the  defendant's  house,  but  did  not  board 
there.  He  also  assisted  the  defendant  occasionally 
after  his  regular  employment  had  ceased.  Wemett 
was  about  twenty-six  years  old,  weighed  one  hundred 
and  eighty  pounds,  was  in  good  health,  generally  of 
cheerful  disposition,  not  quarrelsome,  and  not  known 
to  have  any  enemies.  He  used  alcohol  and  other 
intoxicants,  more  or  less,  as  a  beverage;  often  carried 
a  bottle  of  it  in  his  pocket;  was  considerable  o£  a 
coward,  and  usually  carried  a  revolver.  He  had  for  a 
time  prior  to  his  death  been  keeping  company  with  a 
daughter  of  the  defendant,  which  association  was 
objectionable  to  the  defendant,  because  of  Wemett's 
habits  as  to  the  use  of  liquor.  Defendant's  wife  seems 
to  have  stood  by  the  daughter,  and  it  also  appears, 
that  because  thereof,  and  because  of  the  attempt  of 
the  defendant  to  dispose  of  some  property,  he  had  had 
some  trouble  with  his  wife.  Wemett  was  found 
dead  near  the  schoolhouse  on  the  morning  of 
the  second  of  September.  There  was  a  bullet 
hole  in  his  head  behind  his  ear,  a  revolver  lying  by 
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him,  and  a  bottle  of  alcohol  in  his  hip  pocket.  The 
evening  before,  Dr.  Emmons  called  at  the  defendant's 
house  for  Wemett,  and  he  rode  three  miles  or  over 
in  the  country  with  him.  They  both  returned  to  the 
village,  and  to  the  doctor's  place,  at  about  8  o'clock, 
and  Wemett  helped  unhitch  the  team,  and  run  the 
buggy  in  the  barn.  Wemett  then  left.  He  had  not 
been  drinking.  He  was  seen  to  go  from  the  doctor's 
place  towards  the  post-oflSce,  and  shortly  after  was  in 
a  store  with  the  defendant.  About  half  past  8' o'clock 
ke  was  seen  outside  of  and  near  the  same  store.  He 
then  had  no  coat  on,  had  not  been  drinking,  and  did  not 
appear  to  have  any  bottle  of  liquor  or  revolver  about 
bis  person.  Soon  after,  he  made  inquiry  of  a  man  for 
the  defendant,  wanted  to  know  where  he  was,  and 
this  was  the  last  seen  of  him  until  his  dead  body  was 
found  the  next  morning.  The  defendant  was  seen  the 
same  evening  at  a  store  at  8  o'clock,  and  again  at 
about  half  past  8  o'clock.  At  about  fifteen  or  twenty 
minutes  to  9  o'clock  he  was  seen  walking  in  the  direc- 
tion of  the  schoolhouse.  It  was  about  forty  rods  from . 
the  point  where  the  defendant  was  last  seen  walking 
towards  the  schoolhouse,  to  the  place  where  the  body  of 
Wemett  was  found.  It  appears  also  that  the  defend- 
ant was  looking  for  Wemett  after  the  latter  returned 
to  the  village  with  Dr.  Emmons.  At  about  fiteen 
minutes  after  the  defendant  was  seen  going  towards 
the  schoolhouse,  several  witnesses  testify  that 
they  heard  a  shot  in  the  direction  of  the  school- 
l^ouse.  About  half  past  9  o'clock  the  defendant 
was  in  a  store,  and  was  still  inquiring  for 
Wemett.  When  asked  if  anything  was  the  matter 
he  said  that  his  wife  and  Wemett  had  gone  to  one 
Landon's.    About  9:30  p.  m.  he  went  to  a  store,  and 
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At  his  request  the  daughter  went  to  the  bam,  to  see  if 
the  horses  and  buggy  were  there.  He  went  to  see  if 
Emmons'  horse  and  buggy  were  home.  He  saw  the 
doctor,  and  told  him  he  had  been  having  some  trouble 
with  his  wife  about  the  sale  of  some  property.  After- 
wards he  was  at  the  store,  and  asked  if  anyone  had 
seen  Wemett,  whereupon  one  Briggs,  not  knowing 
that  Wemett  was  then  dead,  jokingly  said,  ^^Georga 
Wemett  died  a  half  hour  ago."  The  defendant 
dropped  his  hands,  and  turned  out  of  the  light,  and 
called  one  Ward  out  of  the  store.  He  told  Ward  his 
wife  and  Wemett  "had  skipped  out;''  that  his  wife  was 
mad  about  his  selling  a  part  of  a  lot  to  one  Manning^ 
and  that  she  said  she  was  going  to  see  Landon  about 
it,  and  he  believed  she  and  Wemett  had  gone  there. 
Defendant  then  went  to  the  home  of  Joe  Wemett,  and 
told  him  the  story  of  his  wife's  going  off  with  George 
Wemett.  Later  on  defendant  and  several  others  made 
a  search  of  defendant's  bam.  About  half  past  twelve 
that  same  night  defendant  came  out  from  under  the 
trees  near  his  house.  There  was  no  light  in  tiie  house. 
The  next  morning  about  6  o'clock  the  defendant 
called  his  daughter.  She  asked  if  he  had  seen  any- 
thing of  her  mother  and  Wemett,  and  defendant  said 
**No,"  and  he  was  going  to  Wemett's  to  see  if  they 
were  there.  Before  starting,  he  handed  his  keys  to 
the  daughter,  and  asked  her  to  feed  the  horse. 
The  daughter  and  her  sister  opened  the  bam  door,  and 
saw  the  feet  of  their  mother  sticking  out  from  under 
some  hay.  She  had  been  killed  by  some  one.  Wh^ 
told  by  his  daughter  that  the  mother  was  in  the  bam, 
under  some  hay,  he  said,  *^Is  she?"  He  got  a  man  to 
go  to  the  barn  with  him.  There  lay  the  dead  body  of 
his  wife,  covered  with  blood,  and  an  ax  was  lying  near 
the  body.  He  admitted  that  he  had  trouble  with  his 
wife.  He  then  said  that  he  believed  that  Wemett  had 
killed  his  wife.    This  was  before  Wemett's  body  had 
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been  discovered.  When  the  fact  that  Wemett's  dead 
body  had  been  found  was  communicated  to  him,  he 
said  nothing,  and  exhibited  no  feeling.  Blood  spots 
were  found  near  Wemett's  body;  also  some  blood  a 
short  distance  from  the  body.  Some  of  the  evidence 
tend(^d  to  show  that  death  was  instantaneous.  Tracks 
were  found  in  the  dust  and  dirt,  which  led  to  the  place 
where  the  body  was  found.  It  appeared  that  they  were 
made  by  two  persons.  The  defendant's  shoe  was  com- 
pared with  the  tracks,  and  the  shoe  had  holes  in  it, 
and  an  impression  of  it  in  the  dust  was  like  ttiatmade 
by  the  track.  The  defendant  afterwards  admitted  that 
be  and  Wemett  were  up  there  by  the  schoolhouse  on 
the  night  prior  to  that  on  which  the  killing  took  place. 
There  was  evidence  which  tended  to  show  that  prior 
to  the  making  of  the  tracks  we  have  spoken  of,  and 
after  the  time  defendant  claims  he  and  Wemett  were 
up  there,  a  large  drove  of  cattle  had  been  driven  over 
the  identical  place.  The  revolver  lying  near  the  dead 
man  was  shown  to  have  been  in  the  drawer  of  the 
defendant's  shop  a  day  or  two  before  the  killing,  and 
the  drawer  was  locked,  and  the  key  in  the  defendant's 
possession.  The  circumstances  surrounding  the  find- 
ing of  the  body  of  the  wife  indicated  that  she  had  not 
been  killed  in  the  bam  where  found.  Indeed,  the  evi- 
dence showed  clearly  that  the  body  was  not  there  when 
the  search  was  made  near  midnight. 

XI.    The  record  in  this  case  shows  that  many 
words  in  the  various  instructions  are  underscored, 
t^us  calling  the  attention  of  the  jury  more  particu- 
larly to  them.    This  is  improper,  and  we  speak 
10        of  it  here  so  that  it  may  not  be  done  hereafter. 
The  tendency  of  it  is  to  give  undue  weight  and 
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Xn.  The  fifth  instrnction  is  assailed  as  errone« 
(ms,  and  it  is  expressly  complained  of  as  ignoring  the 
theory  of  the  suicide  of  Wemett.  The  law  touching 
the  theory  of  suicide  is  fully  covered  by  other  instruc- 
tions. This  instruction  defines  malice  afore- 
11  thought,  and  in  closing  says:  "And  it  devolves 
upon  the  perpetrator  of  the  act,  if  he  would 
shield  himself  from  the  legal  consequences,  to  rebut 
by  evidence  the  presumption  against  him  that  the  law 
raises.  If  the  killing  was  accidental,  or  an  excusable^ 
or  a  justifiable  homicide,  or  if  it  was  only  what  is 
termed  manslaughter,  the  party  charged  with  the 
crime  must  prove  the  facts  in  defense;  or,  if  he  feuls 
to  do  so,  he  must  be  a  murderer.  The  presumption  of 
killing  with  intent  to  hill  remains  until  it  is  rebutted 
by  competent  proof.*'  The  underscoring  appears  in 
the  instruction  as  it  was  given  by  the  trial  judge.  It 
is  said  that  the  instruction  is  open  to  the  objections 
that  it  refers  to  an  accidental,  or  justifiable  homicide, 
and  that  no  such  question  was  involved  in  the  case. 
That  is  true,  and  in  incorporating  such  statements  in 
the  charge  the  court  was  in  error.  In  view  of  the 
real  and  only  defense, — ^suicide, — the  instruction,  we 
think,  in  other  respects  was  hardly  proper,  and  was 
calculated  to  work  prejudice  to  the  defendant  Bj 
this  instruction  matters  are  injected  into  the  case 
which  are  foreign  to  any  issue  presented,  and  the  jury 
are  told  that  in  the  case  stated  the  one  charged  with 
the  crime  must  "prove  the  facts  in  defense,  or, 
if  he  fails  to  do  so,  he  must  be  a  murderer.*'  The 
effect  of  this  may  have  been  to  divert  the  minds  of  tke 
jury  from  the  real  issue,  and  to  confuse  them;  and  in 
any  event,  it  was  uncalled  for,  and  improper, 

XIII.  The  errors  assigned  to  the  eleventh  and 
twelfth  instructions  will  be  considered  together.  Tha 
jury  was  told  that  "the  drawing  of  the  pistol  shows 
premeditation;  the  cocking  of  it,  leveling  it  at  a 
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particular  vital  spot,  shows  deliberation."  In  the  way 
in  which  this  language  is  used  in  connection 
12  with  the  following  instruction  it  was  about 
equivalent  to  telling  the  jury  that  the  defendant 
did  the  drawing,  cocking,  and  leveling  the  pistol  the 
discharge  from  which  killed  Wemett.  It  cannot  be  said 
that  its  effect  was  simply  to  illustrate  a  certain  legal 
principle,  no  matter  what  the  court  may  have  intended, 
for  it  is  not  any  pistol  which  the  court  is  speaking  of, 
but  the  pistol,  presumably  meaning  the  weapon  the 
discharge  from  which  caused  Wemett's  death.  And 
tiie  court  told  the  jury  that:  "The  conclusion  is  irre- 
sistible that  under  the  law,  and  the  undisputed  facts 
in  this  case,  the  killing  .of  George  Wemett  was  an  act 
possessing  all  the  elements  of  murder  in  the  first 
degree,  as  defined  by  our  statutes.  It  was  murder  in 
the  first  degree.  It  is  nothing  less.''  It  is  true  that 
in  another  instruction  the  law  touching  Wemett's 
deatii  by  suicide  is  given  to  the  jury;  still  in  the 
instruction  under  consideration,  the  court  steps  in,  and 
relieves  the  jury  from  the  duty  which  the  law  casts 
upon  them,  of  determining  from  the  evidence  the  guilt 
or  innocense  of  the  defendant,  and  the  degree  of  crime, 
if  any,  of  which  he  is  guilty,  and  broadly  and  in  the 
most  positive  language  tells  the  jury  that  Wemett 
was  murdered.  The  jury  must  have  been  impressed 
with  the  conviction,  from  the  reading  of  this  instruc- 
tion, that  under  the  direction  of  the  court  it  was  their 
duty  to  find  the  defendant  guilty  of  murder  in  the  first 
degree.  It  is  so  sweeping  as  to  leave  nothing  for  their 
consideration  save  the  mere  formal  matter  of  return- 
ing a  verdict  of  guilty  of  murder  in  the  first  degree, 
and  fixing  the  punishment  therefor.  Under  our  law 
and  system  of  procedure,  the  trial  judge  has  no  right 
to  weigh  the  evidence  for  the  jury,  and  direct  them 
as  to  what  they  shall  find  from  the  facts  in  the  evi- 
dence.   A  clearer  case  of  usurpation  of  the  powers  and 
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province  of  the  jury  will  hardly  be  found.  If  trial 
judges  may  thus  arrogate  to  themselves  the  duty  of 
jur3rmen,  there  would  be  little  use  having  a  jury,  and 
the  life  and  liberty  of  the  citizen  would  be  in  the 
keeping  of  one  man.  The  instruction  settled,  in 
advance  of  the  jury^s  retiring  for  deliberation,  the 
fact  that  Wemett  did  not  die  by  his  own  hand;  thus 
entirely  depriving  the  defendant  of  the  consideration 
by  the  jury  of  the  only  defense  in  the  case.  There  can 
be  no  question  that  it  was  erroneous,  and  highly  prej- 
udical. 

XIV.  In  the  fourteenth  paragraph  of  the  charge 
of  the  court,  the  jury  was  told  that:  'The  defendant 
here  sets  up  no  aflBrmative  defense,  and  no  matters  in 

extenuation.    He  relies  wholly  upon  the  denial 

13  of  his  guilt,  and  upon  his  anticipation  of  a  fail- 
ure by  the  state  to  prove  a  case  against  him/' 

It  occurs  to  us  that  the  thought  of  the  instruction  is 
that  the  defendant  knows  he  is  guilty,  has  no  defense, 
but  hopes  to  escape  justice  by  reason  of  the  inability 
of  the  state  to  show  his  guilt.  The  instruction 
impresses  us  as  pregnant  with  insinuation  of  the  guilt 
of  the  defendant,  and  manifestly  unfair  in  its  phrase- 
ology. 

XV.  In  the  twelfth  division  of  the  charge  to  the 
jury  it  is  said  "follow  your  convictions"  in  determin- 
ing whether  or  not  the  defendant  is  the  guilty  man. 

It  is  urged  that  this  was  an  invitation  for  the 

14  jury  to  ignore  the  evidence  and  the  law,  and 
convict  the  defendant,  if  they  felt  so  inclined. 

Taking  the  whole  instruction  together,  it  is  not  open 
to  the  criticism  made,  though  on  a  re-trial  it  would  be 
well  to  so  change  the  phraseology  as  to  avoid  such  an 
objection. 

XVL  Other  instructions  are  complained  of,  but 
we  do  not  think  they  need  special  consideration.  It 
may  be  proper,  however,  to  say  that  the  charge  in  this 

Vou  100  la— 88 


Digitized  by 


Google 


514  State  op  Iowa  v.  Cateb.  [100  Iowa 

case  is  not  one  which  it  would  be  advisable  to  follow 
upon  another  trial.  Without  referring  to  particular 
instructions,  it  may  be  said  that  there  is  a  vein  of 
assumption,  argument,  and  denunciation  running 
through  several  of  the  instructions  given  which  can- 
not be  approved,  and  which  should  be  avoided  upon 
another  trial. 

XVII.  Complaint  is  made  of  the  refusal  of  the 
court  to  give  instructions  2  and  4  asked  by  the  defend- 
ant. They  relate  to  the  rule  for  determining  ques- 
tions of  fact  from  circumstantial  evidence,  and  to  the 
effect  of  circumstances  in  evidence  which  may  tend  to 
show  that  Wemett  committed  suicide.  While  it  may 
not  have  been  improper  to  have  given  these  instruc- 
tions, still,  in  view  of  those  given  touching  the  same 
matter,  we  cannot  say  that  it  was  error  to  refuse 
them. 

XVIII.  Finally,  it  is  contended  that  the  verdict 
is  not  warranted  by  the  evidence.  In  view  of  another 
trial,  it  is  not  proper  for  us  to  discuss  the  weight  and 
sufficiency  of  the  evidence.  This  is  an  important 
case  to  the  state  and  to  the  defendant.  From  our 
investigation  of  this  record  we  are  thoroughly  satis- 
jBed  that  the  defendant  did  not  have  the  foir  and 
impartial  trial  which  the  law  guaranties  to  all  per- 
sons charged  with  the  commission  of  a  crime.  For 
the  reason,  heretofore  given,  the  judgment  below  is 
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Fbank  Sohlutter,  Appellant,  y.  Bbbtha  DAHLnra, 

Executor  of  the  Last  Will  and  Testament  of  m  ls» 

Geobgb  Dahuno,  Deceased.  iioTms 

.128    668 

Birtates  nf  Deeedents:    claims:    Statute  of  limitations.    Under  Code, 

section  2421,  requiring  claims  against  a  decedent's  estate  to  be 
1    filed  within  twelve  months  after  notice  by  the  administrator, 

unless  the  claim  is  pending  in  the  district  court,  the  pendency  of 
S    a  suit,  which  on  the  death  of  a  decedent  is  not  reyiyed  against  his 

representatives,  but  is  dismissed  as  to  him,  before  the  expiration 

of  the  twelve  months,  does  not  toll  the  statute. 

Claim:  Equitable  reli^.  **  Peculiar  circumstances,''  entitling  a 
claimant  against  a  decedent's  estate,  to  equitable  relief  against 
the  bar  of  the  statute,  for  failure  to  file  his  claim  within  twelve 
months  (Code,  section  2421),  are  not  shown  by  the  fact  that  a 
1  stranger  to  the  settlement  of  the  estate,  who  was  also  liable  on  the 
claim,  represented  to  claimant  that  decedent's  widow,  who  was  also 
liable,  was  decedent's  sole  devisee,  and  that  she  would  give  him 
additional  security,  and  that  prior  liens  against  land  mortgaged  by 
8  decedent,  to  secure  the  claim,  would  be  paid  off,  by  reason  of  which 
representations  claimant  forebore  filing  the  claim,— at  least,  where 
ke  made  no  investigation  of  the  condition  of  the  estate  for  more 
than  six  months,  and  where  said  statements  and  promises  were 
made  without  the  authority  of  the  widow. 

Appeal  from  Jackson  District  Court. — Hon.  A.  J.  House, 

Judge. 

Tuesday,  January  19, 18^1. 

Peooeedings  in  equity  to  establisti  adaimB^ainst 
the  estate  of  George  DahUng,  deceas^^-   "^^^  ^^^^^" 
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Debmbb,  J. — ^Plaintiflf's  claim  was  not  filed  and 
proved  within  twelve  months  from  the  giving  of  the 
notice  by  the  executrix,  required  by  law,  but  she 
claims  there  are  such  peculiar  circumstances  in  the 

case  as  to  entitle  her  to  equitable  relief.    The 
1         statute  bearing  upon  the  subject  is  as  follows 

(Code,  section  2421):  "All  claims  of  the  above 
classes  not  filed  and  proven  within  twelve  months  of 
the  giving  of  the  notice  aforesaid  are  forever  barred, 
unless  the  claim  is  pending  in  the  district  or  supreme 
court,  or  unless  peculiar  circumstances  entitle  the 
claimant  to  equitable  reliet"  The  facts  upon  which 
she  relies  are  as  follows:  In  the  year  1891,  the 
deceased  and  Bertha  and  William  Dahling  executed  to 
plaintiff  their  promissory  note  for  the  sum  of  one 
thousand  two  hundred  dollars,  and,  to. secure  the  pay- 
ment of  the  same,  George  and  Bertha  Dahling  executed 
a  mortgage  upon  a  lot  in  the  town  of  Leeds,  Woodbury 
county,  Iowa.  On  the  twenty-fourth  day  of  Septem- 
ber, plaintiff  brought  an  action  in  the  district  court  of 
Woodbury  county,  to  enforce  the  note  and  foreclose 
the  mortgage.  The  makers  of  the  note  represented  to 
plaintiff,  at  the  time  they  executed  the  mortgage,  that 
the  premises  were  free  and  clear  of  incumbrance, 
whereas,  in  truth  and  in  fact,  there  was  at  that  time, 
an  unsatisfied  mechanic's  lien  thereon  for  the  sum  of 
three  hundred  dollars.  After  the  commencement  of 
the  foreclosure  action,  the  Dahlings,  above  named,  in 
consideration  of  an  agreement  on  the  part  of  plaintiff 
to  continue  his  suit,  promised  and  agreed  to  pay  all 
interest  due  on  the  note,  and  also  to  pay  the  mechan- 
ic's lien,  on  or  before  March  1,  1893.    Relying  upon 

4.U:»        ^-^r^^^Xr^rv  ^^^^^4.:tf        r^r^-^i-l^^^A        Ulm        ^^^ii.  Ci^        ±1^  ^ 
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attorney  for  plaintiff,  that  Bertha  Dahling  was  the 
sole  devisee  under  the  will  of  the  deceased.  In  order 
to  receive  a  further  continuance  of  the  suit,  Bertha 
Dahling,  on  the  fifth  day  of  July,  1893,  entered  into  a 
written  agreement  with  the  plaintiff,  by  the  terms  of 
which  she  agreed  to  pay  on  the  principal  note  the 
sum  of  two  hundred  dollars  on  the  first  day  of  Sep- 
tember, and  two  hundred  dollars  on  or  before  the  first 
day  of  November,  1893.  Bertha  Dahling  failed  to 
keep  her  agreement,  and,  as  an  excuse  therefor,  Wil- 
liam Dahling  informed  plaintiff's  attorney  that  Bertha 
was  negotiating  a  sale  of  the  property  devised  to  her 
by  will,  and  that,  upon  effecting  such  sale,  the  entire 
indebtedness  of  plaintiff  would  be  paid,  and  also 
promised  the  attorney  that  Bertha  would  execute  a 
mortgage  upon  a  brick  building  in  the  town  of 
Maquoketa,  worth  about  three  thousand  three  hun- 
dred dollars,  over  and  above  all  incumbrances,  as 
additional  security  for  the  original  note;  and  the  said 
William  Dahling  further  agreed  to  furnish  the  attor- 
ney with  an  accurate  description  of  the  property,  in 
order  that  a  mortgage  might  be  written  thereon. 
Pursuant  to  his  promise,  William  furnished  the 
description  of  the  property,  and  accepted  from  the 
attorney  a  mortgage  containing  the  description  given, 
for  the  purpose  of  having  Bertha  sign  the  same,  but, 
instead  of*  so  doing,  he  retained  it  until  April,  1894, 
and  then  returned  it,  with  a  statement  that 
Bertha  Dahling  refused  to  execute  it,  or  to 
secure  the  indebtedness.  Bertha  Dahling  failed 
to  meet  the  payments  called  for  by  her  con- 
trary,! and   on   f.hft   fnnrf.AAnf.h   Hav  of  Jannarv.  1894. 
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March,  1894,  the  mechanic's  lien  claimants  secured 
judgment  on  their  account,  and  afterwards,  and  on  the 
fourteenth  day  of  May  following,  sold  the  premises 
mortgaged  to  plaintiff  for  the  sum  of  two  hundred 
and  forty-eight  dollars.  The  premises  so  mortgaged 
were  owned  by  George  Dahling  at  the  time  of  his 
death,  and  are  not  worth  to  exceed  five  hundred  dol- 
lars. William  Dahling  is  insolvent,  and  Bertha  has 
no  property  except  that  devised  under  the  will  of 
George  Dahling.  As  a  matter  of  fact.  Bertha  Dahling 
received,  under  the  will  of  the  deceased,  but  a  life 
estate  in  the  property  owned  by  him,  the  remainder 
being  disposed  by  will  to  the  children  of  George 
Dahling.  But  plaintiff  did  not  learn  of  this  fact  until 
July  18, 1894,  at  which  time  he  caused  the  records  to 
be  searched,  to  learn  the  exact  condition  of  affairs. 
Bertha  Dahling  was  appointed  executrix  of  the  estate 
of  George  Dahling,  March  14,  1893,  and  gave  notice  of 
her  appointment,  as  required  by  law,  on  the  twenty- 
fifth  day  of  March,  1893.  Plaintiflf  claims  that  he 
relied  upon  the  representations  and  statements  made 
by  William  Dahling  with  reference  to  the  condition 
of  the  estate,  and  his  promises  regarding  the  execu- 
tion of  the  further  mortgage,  and  also  believed  that 
his  judgment  was  a  valid  lien  upon  the  real  property 
devised  by  the  deceased,  and  that  he  did  not,  for  this 
reason,  file  his  claim  within  the  time  allowed  by  law. 
The  estate  of  George  Dahling  remains  unsettled,  and 
it  has  assets  to  the  amount  of  four  thousand  dollars, 
and  liabilities  amounting  to  but  one  thousand  dollars, 
I.    Appellant's  first  contention  is  that  his  suit 
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as  to  Qeorge  Dahling,  on  the  thirteenth  day  of  Jan- 
uary, 1894,  and  elected  to  pursue  his  remedy  against 
the  mortgaged  property  and  Bertha  Dahling.  The 
time  for  filing  claims  against  the  estate,  expired  on 
the  twenty-fifth  day  of  March,  1894,  and  plaintiff  dis- 
missed his  action  against  the  deceased  more  than  two 
months  before  this  date.  Consequently,  there  was  no 
suit  pending  at  the  expiration  of  the  year  for  filing 
claims.  We  do  not  think  that  the  suit  commenced  in 
Woodbury  county  is,  under  the  facts  recited,  sufBdent 
to  relieve  the  plaintiff  from  the  bar  of  the  statute. 

II.  Appellant's  next  contention  is  that  he  is 
entitled  to  equitable  relief,  because  of  the  peculiar 
circumstances  of  the  case.    It  will  be  observed  that 

the  principal  facts  upon  which  the  plaintiff 
8         relies,  are  statements  made  by, William  Dahling 

with  reference  to  the  property  devised  to  and 
owned  by  Bertha  Dahling,  and  as  to  what  she  would 
do  with  reference  to  paying  or  securing  plaintiff's 
claim.  He  does  not  claim  that  the  executrix  made 
any  promises,  either  in  her  individual  or  representa- 
tive capacity.  Nor  is  it  claimed  that  William  in  any 
manner  represented  the  executrix  in  his  statements 
or  agreements.  There  is  no  claim  that  William  had 
any  connection  with  the  management  or  settlement 
of  the  estate,  or  that  he  was  authorized  to  speak  for 
any  one  but  himself.  His  representations,  statements, 
and  promises  were  of  no  more  efficacy  than  tiiose 
made  by  any  stranger  to  the  transaction.  Appel- 
lant does  not  claim  that  William  Dahling  did  or  said 
anything  to  induce  him  not  to  file  his  claim  against 
the  estate.    It  seems  quite  clear  that  he  concluded  to 
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of  George  Dahling;  and  he  did  not  commence 
fills  action  until  the  tenth  day  of  August,  1894.  The 
statute  we  have  quoted,  requires  diligence  of  OTed- 
itors  in  filing  and  proving  their  claims  against  the 
estate  of  one  deceased,  and  yet,  as  stated  in  the 
ease  of  Brewster  ir.  Eendrick^  17  Iowa,  479,  **there 
may  be  cases  (and  the  section  above  quoted  recognizes 
them)  when  the  delay  shall  not  operate  as  an  absolute 
bar,  and  when  to  deny  the  creditor  reli^  would  be 
manifestiiy  inequitable  and  onjust.  ITegligence,  how- 
ever, can  nevw  afford  a  passport  to  the  relief  contem- 
plated by  the  statute.^  We  have  uniformly  held  that 
'^ODB  ckdming  exemption  from  the  bar  of  this  statute 
must  show  the  exercise  of  proper  diligence.''  Lacey  «• 
Loughridge,  51  Iowa,  629  (2  N.  W.  Rep.  515);  Boaf^ 
Knight,  77  Iowa,  506  (42  N.  W.  Rep.  433).  It  seems 
to  us  that  plaintiff  was  negligent  in  not  ascertaining 
tiie  condition  of  the  estate,  the  provisions  and  condi- 
tions of  the  will  of  the  deceased,  and  all  other  matters 
necessary  to  enable  him  to  determine  upon  what  he 
would  rely.  Common  prudence  would  have  suggested 
such  a  course,  rather  than  a  reliance  upon  statements 
made  by  a  stranger  to  the  settlement  of  the  estate. 
In  the  case  of  Boafv.  Knight^  auproL,  we  held  that  the 
claimant  was  not  justified  in  relying  upon  statements 
of  a  non-resident  attorney  as  to  the  time  when  a  claim 
should  be  presented.  It  also  appeared  in  that  case 
that  the  plaintiff  knew  who  the  administrator  was,  and 
that  she  had  such  information  as  induced  her  to 
believe  it  would  be  necessary  to  employ  counsel  to 
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given  notice  of  her  appointment.  If  it  should  be  con- 
ceded that  the  statements  and  promises  made  by  Wil- 
liam Dahling  were  binding  upon  the  defendant,  yet 
we  are  not  prepared  to  hold  that  plaintiff  is  entitled 
to  equitable  relief.  In  the  case  of  Colby  v.  King^  67 
Iowa,  458  (25  N.  W.  Rep.  704),  we  held  that  although 
the  plaintiff,  who  had  a  chattel  mortgage  to  secure  his 
note,  believed  that  the  property  was  suflScient  to  pay 
his  claim,  and  notwithstanding  the  executor  promised 
to  see  him  paid,  yet  he  could  not  recover  because  of 
his  neglect  in  prosecuting  the  claim.  These  cases 
from  which  we  have  quoted  seem  to  rule  the  one  ak 
bar,  and  the  judgment  is  affiemeb. 


Frank  Waltbbs  v.  W.  C.  Blakb  aitd  Ellbk  Blazs, 

Appellants. 

Original  Hotfee:  default:  Second  term.  Defendant  served  with 
original  notice  less  than  ten  days  before  the  first  day  of  the  term, 
at  which  the  notice  requires  him  to  appear,  must  appear  at  the 
next  term  thereafter,  under  Code,  section  2602,  and  judgment  bj 
default  may  be  entered  against  him,  in  case  of  his  f aUure  to  do  ao. 

A^eal  from  Cedar  Rapids  Superior  Court. — Hoh*  T. 
M«  GiBEBsot^,  Judge. 

Tuesday,  January  19, 1897. 

The  original  notice  was  served  November  23, 
1894,  requiring  defendants  to  appear  at  the  December 
term,  beginning  December  3.  At  the  following  term, 
judgment  by  default  was  entered,  aind  thereafter  a 
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Ladd,  J.— The  def  endantB  were  not  served  in  time 
for  the  December  term  of  court,  only  nine  clear  days 
intervening  between  the  service  of  the  notice  and  the 
first  day  of  such  term.  They  question  the  jurisdiction 
of  the  court  to  enter  default  on  this  service  at  the  follow- 
ing term.  Section  2599  of  the  Code  relates  to  che  man- 
ner of  beginning  actions,  and  provides,  among  other 
things,  that  the  notice  shall  name  the  term  at  which 
the  defendant  is  required  to  appear.  Section  2602 
has  reference  to  the  time  of  the  service.  The  defend- 
ant, if  served,  within  the  county  where  the  suit  is 
brought,  ten  clear  days  before  the  first  day  of  the 
next  term,  shall  be  held  to  appear  at  such  term.  "If 
not  so  served,  he  shall  be  held  to  appear  at  the  second 
term  after  service."  The  language  of  these  sections 
is  so  plain  that  discussion  tends  to  obscure,  rather 
than  to  elucidate,  its  meaning.  If  notice  is  served 
before,  but  not  in  time  for  the  term  named  therein, 
the  defendant  must  appear  at  the  next  term  thereaf- 
ter, or  judgment  by  default  may  be  entered  against 
him. — Affirmed. 


E.  L.  Foot  v.  Mary  Bush,  Administratrix,  Appellant, 
David  Van  Vors,  Intervener. 

Spedile  Performanee:    default  or  oontraot.    A  purchaser  is  not 
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Appeal  from   Buchanan   District   Court. — ^Hoh.  J.  J. 
ToLEBTON,  Judge. 

TuBSDAT,  Januaby  19, 1897. 

Action  to  enforce  the  performance  of  a  contract 
to  convey  land.  Decree  for  plaintiff,  and  the  defend- 
ant appealed.— jR^yersec?. 

Bansier  dk  Everett  and  Lake  dh  Harmon  for  appel- 
lant. 

E.  E.  Hasner  for  appellee. 

Grangeb,  J. — The  defendant  is  the  wi2ow  and 
administratrix  of  the  estate  of  A.  M.  Bush.  On  the 
seventeenth  day  of  February,  1892,  Bush  and  the  plain- 
tiff entered  into  an  agreement  for  the  conveyance  by 
Bush  to  plaintiff  of  a  lot  of  land  in  Buchanan  county, 
for  the  agreed  price  of  one  hundred  and  twenty  dol- 
lars, twenty  dollars  of  which  was  paid  in  hand.  The 
remaining  one  hundred  dollars  was  to  be  paid,  fifty 
dollars  August  17,  1892,  and  fifty  dollars  February  17, 
1893,  with  interest  at  eight  per  cent.  The  foUovnng 
is  a  provision  of  the  contract:  "And  it  is  expressly 
agreed,  by  and  between  the  parties  hereto,  that  the 
time  and  times  of  payment  of  said  sums  of  money, 
interest,  and  taxes,  as  aforesaid,  is  the  essence  and 
important  part  of  the  contract,  and  that,  if  any  default 
is  made  in  any  of  the  payments  or  agreements  above- 
mentioned  to  be  performed  by  the  p^^^y  ^^  ^^  second 
part,  in  consideration  of  the  ^9,X5a^B,  ininry,  and 
expense  thereby  resulting,  or  th.^^.^  i^pa.'S  \>Q  ^iticuxred  \>y 
or  to  the  party  of  the  first  part  t^  ^e\)7,^'^^««^^^^^^^ 
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aboye-mentioned  real  estate,  nor  any  part  thereof,  and 
any  elaim,  or  interest,  or  right,  the  party  of  the  second 
part  may  have  had  hereunder,  np  to  that  time,  by  rea- 
son hereof,  or  of  any  payments,  or  improvements,  made 
hereunder,  shall,  on  all  such  default,  cease  and  deter- 
mine, and  become  forfeited,  without  any  declaration 
of  the  forfeiture,  re-entry,  or  any  act  of  the  party 
of  the  first  part.     And  if  the  party  of  the  second 
part,  or  any  other  person,  or  persons,  shall  be  in 
possession  of  said  real  estate,  or  any  part  thereof, 
he,  or  they,  will  peaceably  remove  therefrom,  or,  in 
default  thereof,  he,  or  they,  may  be  treated  as  ten- 
ants holding  over  unlawfully  after  the  expiration 
of  a  lease,  and  may  be  ousted  and  removed  as  such." 
No  payments  were  made  and  Bush  served  plain- 
tiff with  a  notice  to  quit  said  premises  for  a  failure 
to  perform  the  contract.    The  date  of  this  notice 
does  not  definitely  appear,  but  we  understand  it  to 
have  been  given  some  time  in  July,  1893.    The  inter- 
vener is  a  judgment  creditor  of  plaintiff,  and,  before 
judgment,  he  levied  on  the  premises  by  attachment, 
because  of  which  he  claims  an  interest;  but  his  rights 
are  wholly  dependent  on  the  merits  of  plaintiff's  claim 
to  title.    Defendant,  to  avoid  the  legal  effect  of  his 
failure  to  pay  as  required  by  his  contract,  pleaded  a 
waiver  on  the  part  of  Bush,  to  the  effect  that  he  said 
that  he  did  not  need  the  money,  and  led  plaintiff  to 
believe  that  he  could  pay  at  any  time.    Plaintiff  had 
improved  the  land,  and  there  are  averments  and  proofs 
as  to  the  possession  of  the  house  after  the  notice  to 
quit,  which,  in  view  of  the  record,  are  immaterial. 
There  is  no  claim,  nor  could  there  be,  that  plaintiff  is 
entitled  to  a  decree,  unless  the  waiver  is  established. 
If  all  the  testimony  could  be  considered,  it  fails  to 
meet  the  averments  of  the  petition  as  to  waiver.    Not 
a  word  uttered  by  Bush  ought  fairly  to  be  construed 
as  intending  a  waiver.     It  is  pleaded  that  he  said  he 
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did  not  need  the  money,  which  would  tend  qnite 
strongly  to  support  the  plea  of  waiver.  There  is  not 
a  word  of  proof  to  that  effect  The  only  inference 
from  plaintiff's  testimony  is  that  he  did  not  pay 
because  he  had  not  the  money,  and  Bush  did  not  ask 
for  it,  and  he  supposed  he  did  not  want  i^.  But  this 
evidence  was  taken  under  objection  as  incompetent, 
under  Code,  section  3639,  because  given  by  plaintiff, 
and  Bush  was  deceased,  and  the  defendant  his  admin- 
istratrix. Take  from  the  record  such  evidence  as  is 
incompetent  under  that  section,  and  there  is  no  basis 
whatever  for  a  claim  of  waiver.  The  proofs  do  not  in 
any  way  sustain  the  averments  as  to  waiver.  There 
should  be  a  decree  for  defendants. — Bjbvbbsbd. 


Habbiet  J.  Hbiplb,  et  ah,  Appellants,  v.  Euzabbth 
MoGeb  Reinhabt 

Construction  of  Lea«ie:  forfeiture.  Effect  is  to  be  giyen  to  both 
the  written  and  printed  provisions  of  a  contract,  where  they  are 
consistent  with  each  other,  and  a  printed  clause  in  a  lease,  pro- 

1  Tiding  that  a  failure  on  the  part  of  the  lessee  to  perform  any  of 
the  coyenants  therein  contained,  shall  authorize  a  re-entry  and 
recovery  of  the  premises  by  the  lessor,  applies  to  a  written  provla- 

8   ion  that  the  lessee  shall  pay  all  taxes  on  the  property  before  they 
become  delinquent,  although  a  v^ritten  proYislon  aa  to  forfeiture 
for  certain  breaches  might  not,  if  considered  alone,  be  neld  to 
refer  to  such  agreement. 

OoNSTRucnoii  OF  CONTRACT.    The  intent  of  the  parties  to  a  oontraol 

2  is  ordinarily  determined  by  the  Ubguage  they  use,  and  if  that  Is 
definite,  certain  and  complete,  it  must  control. 

Pordble  Entry  and  Detainer:  peaceful  possession:  NoHeeio^U^ 
Under  Code,  section  3621,  providing  that  'thirty  days  peaceable 
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Oonsirueiion  of  statute.  The  ''knowledge  of  the  plaintiff,"  referred 
to  in  Code,  section  8621,  is  the  knowledge  of  the  defandant's  pos- 
session, and  not  of  the  fact  that  a  cause  of  action  to  terminate 
possession  has  accrued. 

Appeal  from  Black  Hawk  District  Court. — Hon.  A.  S. 
,  Blaib,  Judge. 

TuBSDAYy  Januabt  19,  1897. 

AcraoN  of  forcible  entry  and  detainer.  A  trial  by 
jury  was  had  in  justice's  court,  which  resulted  in  a 
verdict  for  the  defendant,  and  a  judgment  in  her  favor 
for  costs.  An  appeal  was  taken  to  the  district  court 
of  Black  Hawk  county.  In  that  court  the  plaintiffs 
struck  from  their  petition  certain  averments,  and  the 
defendant  filed  a  demurrer  to  the  petition  as  thus 
amended.  The  demurrer  was  sustained,  and,  the 
plaintiffs  refusing  to  plead  furttier,  judgment  was  ren- 
dered in  favor  of  the  defendant.  The  plaintiffs 
appeal. — Affirmed. 

F.  C.  Piatt  for  appellants. 

Beed  &  Tuthill  for  appellee, 

Robinson,  J.— On  the  sixth  day  of  January,  1887, 
Harriet  J.  Heiple,  Phebe  E.  Parsons,  and  Wesley  S. 
Reed  entered  into  an  agreement  in  writing  with  the 
defendant  by  which  they  leased  to  her,  certain  prem- 
ises in  an  addition  to  the  city  of  Waterloo,  to  be  used 
for  the  purpose  of  a  dwelling  house.  The  lease  took 
effect  on  the  day  it  was  made,  and  was  to  continue 
"for  the  term  of  the  natural  life"  of  the  lessee.  As 
rent  for  the  premises,  she  agreed  to  sell  and  quit-claim 
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expressly  agreed  that,  if  default  shall  be  made  in  the 
performance  of  any  of  the  covenants  herein  contained, 
then  it  shall  be  lawful,  at  any  time  after  snch  failure, 
for  the  said  party  of  the  first  part  to  re-enter  said 
premises,  and  to  remove  all  persons  therefrom,  after 
giving  three  days'  notice  to  quit  said  premises,  hereby 
waiving  all  legal  or  statutory  notice  to  the  contrary 
notwithstanding."  Then  followed  covenants  for  the 
use  of  the  property,  for  preserving  and  keeping  it 
in  repair,  and  for  its  surrender  at  the  expiration 
of  the  lease  or  upon  a  breach  of  the  covenants 
specified.  After  that  portion  of  the  lease  were 
written  the  follovrtng  provisions:  •'As  a  further 
consideration,  the  said  Elizabeth  McGee  Beed 
(now  Beinhart)  hereby  expressly  agrees  to  pay  all 
taxes  or  assessments  which  may  be  entered  or 
assessed  against  said  premises,  and  to  pay  the  same 
before  they  become  delinquent;  and  further  agrees  to 
keep  up  all  reasonable  repairs  upon  said  premises  and 
the  buildings  thereon  at  her  own  expense,  and  a  fedlure 
to  do  so  shall  work  a  forfeiture  of  this  lease,  and 
shall  be  considered  a  default  thereof.'*  The  petition 
alleges,  and  the  demurrer  admits,  that  the  defendant  has 
failed  to  pay  the  taxes  levied  upon  the  leased  premises 
for  the  years  1892  and  1893,  and  has  permitted  the 
premises  to  be  sold  for  taxes;  that  on  the  twenty- 
eighth  day  of  April,  1894,  the  plaintiflfs  caused  to  be 
served  upon  the  defendant,  a  notice  to  surrender 
to  them  within  the  three  days  the  leased  premiaes^lot 
the  failure  to  pay  the  taxes  thereon,  before  "^^l 
became  delinquent.    The  defendant  refuses  to    ^^^^ 


Digitized  by 


Google 


HiiPCB  T.  Reothabt.  [100  Iowa 

L  The  Srst  ground  of  the  demurrer  is  as  fol- 
lows: "The  lease  shows  on  its  face,  that  it  does  not 
provide  for  a  forfeiture  to  pay  the  taxes  before  they 
become  delinquent.  No  forfeiture  can  be  declared 
unless  it  is  expressly  stipulated  in  the  lease  that  right 
of  re-entry  or  right  to  declare  a  forfeiture  is  reserved  on 
breach  of  the  contract."  It  is  urged  in  support  of  this 
ground  of  the  demurrer  that  a  forfeiture  is  not  favored 
in  law,  and  will  not  be  declared  unless  the  person  claim- 
ing it  shows  clearly  that  he  is  entitled  to  it.  This 
may  be  admitted,  and  we  are  then  required  to  deter- 
mine whether  the  lease  clearly  gives  the  right  of  for- 
feiture, if  the  lessee  permits  the  taxes  levied  on  the 
leased  premises  to  become  delinquent.  It  is  an  ele- 
mentary rule  of  construction,  that  all  parts  of  a  writ- 
ten contract  must  be  construed  together,  and 
2  force  and  effect  given  to  each,  where  that  is 
practicable.  The  intent  of  the  parties  to  a  con- 
tract is  ordinarily  'determined  by  the  language  they 
use,  and,  if  that  is  definite,  certain,  and  complete,  it 
must  controL  Emerick  v.  Clemens^  26  Iowa,  335; 
Greene  v.  Daj^  34  Iowa,  333.  Our  statute  provides  that, 
when  an  instrument  consists  partly  of  written  and 
partly  of  printed  form,  the  former  controls  the  latter 
when  the  two  are  inconsistent.  Code,  section  3651. 
That  provision  does  not  apply  in  this  case,  for  the  rea- 
son that  the  written  portion  of  the  lease  in  question 
is  not  inconsistent  with  that  which  is  printed. 
S  If  the  two  provisions  in  writing  were  alone  con- 
sidered, it  might  reasonably  be  inferred  from 
their  arrangement  and  the  language  used,  that  the 
forfeiture  provided  for  in  the  second  paragraph,  had 
no  application  to  a  failure  to  pay  the  taxes  as  required 
by  the  first  paragraph.    They  are  separate  and  inde- 
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the  performance  "of  any  of  the  covenants*'  contained 
in  the  lease.  That  applies  as  well  to  the  agreement 
to  pay  taxes  as  to  any  other,  and  authorizes  a  termina- 
tion of  the  lease  for  default  in  their  payment.  We 
conclude  that  the  first  ground  of  the  demurrer  was 
not  well  taken. 

II.  We  have  seen  that  the  lease  requires  the 
defendant  to  pay  all  taxes  levied  on  the  leased  prem- 
ises before  they  become  delinquent,  and  provides  that 
*'  a  failure  to  do  so  shall  work  a  forfeiture  of  this  lease, 
and  shall  be  considered  a  default  thereof,"  and  that 

the  defendant  failed  to  pay  the  taxes  levied  on 
4         the  premises  for  the  years  1892  and  1898.     The 

defendant  was  served,  on  the  twenty-eighth  day 
of  April,  1894,  with  a  notice  to  surrender  the  posses- 
sion of  the  leased  premises  within  three  tiays,  and  that 
in  case  of  her  refusal  an  action  of  forcible  entry  and 
detainer  to  recover  such  possession  would  be  com- 
menced against  her.  This  action  was  commenced  on 
the  second  day  of  the  next  month.  The  second  ground 
of  the  demurrer  is,  in  substance  and  effect,  that  the 
action  is  barred  by  section  8621  of  the  Code.  The 
action  was  brought  under  section  8611  of  the  Code, 
which  contains  the  following:  **A  summary  remedy 
for  forcible  entry  or  detention  of  real  property  is  allow- 
able: ♦  *  *  (2)  Where  a  lessee  holds  over  after  the 
termination,  or  contrary  to  the  terms  of  his  lease. 
*  ♦  ♦''  Section  8621  provides  that  "thirty  days' 
peaceable  and  uninterrupted  possession,  with  the 
knowledge  of  the  plaintiff,  after  the  cause  of  action 
accrued,"  is  a  bar  to  the  proceeding.  The  appellants 
contend  that  the  taxes  for  the  year  1893  were  not 
delinquent  till  the  first  day  of  April,  1894;  that  the 
notice  to  quit  was  a  commencement  of  this  action,  and 
therefore  it  was  commenced  within  thirty  days  from 
the  time  when  the  cause  of  action  accrued.  For  the 
purposes  of  this  appeal,  it  may  be  conceded  that  the 
YoL.  100  Ia-84 
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taxes  for  the  year  1893  were  not  delinquent  until  the 
first  of  April,  1894,  but  more  than  thirty  days  elapsed 
from  that  time  until  this  action  was  commenced,  on 
the  second  day  of  May.  The  notice  to  quit  was  required 
to  be  served  three  days  before  bringing  the  action 
(Code,  section  3614),  and  could  not,  therefore,  have 
been  the  commencement  of  the  action.  It  did  not 
require  the  defendant  to  surrender  the  premises  until 
the  thirty  days  contemplated  by  section  3621  had 
expired,  and  the  possession  of.  the  defendant  was 
peaceable  and  uninterrupted,  within  the  meaning  of 
that  section,  for  thirty  days  before  this  action  was 
commenced.  The  petition  does  not  show  when  the 
plaintiffs  discovered  the  non-payment  of  the  taxes, 
but  the  knowledge  to  which  the  statute  refers  is  the 
thirty  days'  peaceable  and  uninterrupted  possession, 
and  not  the  accruing  of  the  right  of  action.    For  the 

purposes  of  the  action  of  forcible  entry  and 
5  detainer,    a    landlord    is    presumed    to   know 

whether  his  real  property  in  the  possession  of 
another  is  held  rightfully  or  not;  and  if  the  possession 
is  peaceable  and  uninterrupted  for  thirty  days,  with 
the  knowledge  of  the  landlord,  his  right  to  that  action 
is  barred,  even  though  he  may  not,  in  fact,  have  known 
that  the  right  of  possession  had  ceased  to  exist  by  rea- 
son of  the  breach  of  a  covenant,  the  fulfillment  of 
which  was  required  to  make  the  possession  rightful. 
In  this  case,  the  plaintiffs  may  not  have  known  until 
the  day  the  notice  to  quit  was  served  that  the  defend- 
ant had  not  paid  the  taxes  for  the  year  1893,  but  they 
had  provided  that  the  failure  to  pay  the  taxes  before 
they  became  delinquent,  should  work  a  forfeiture  of 
the  lease.  By  a  fair  interpretation  of  its  terms,  the 
defendant  was  required  to  pay  the  taxes  to  the  proper 
officers,  and  the  plaintiffs  could  have  ascertained  read- 
ily, from  an  inspection  of  public  records,  whether  pay- 
ment had  been  made  as  required  by  the  lease.    The 
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omission  cl  the  petition  to  show  that  the  plaintiffs 
had  known,  thirty  days  before  the  commencement  of 
this  action,  that  the  taxes  were  unpaid,  was  not,  there- 
fore, material.  We  conclude  that  the  petition  shows 
that  this  action  was  barred  by  section  3621  of  the  Code, 
and  that  the  demurrer  was  properly  sustained  on  that 
ground.     The   judgment   of    the   district  court  is 

AFFIRMED. 
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lasj 


The  Fowler  Company,  et  al.^  Appellants,  v.  Alios 
MoDoNNBLL,  et  al. 

Fraadolent  CoiiTejanoes  chattel  mortgage.  A  note  for  two  hun- 
dred dollars,  given  by  a  husband  to  his  wife,  for  money  loaned  by 

j^      her  before  they  were  married,  was  renewed  by  a  note  for  flvehim- 

>  dred  dollars,  which  was,  in  turn,  replaced  by  one  for  one  thousand 
dollars;  each  renewal  note  being  for  the  principal  and  interest  for 
the  prior  note,  with  credits  claimed  by  the  wife  on  sales  of  dairy 
products.  The  husband  subsequently  purchased  merchandise 
from  plaintiffs,  and,  while  indebted  to  them,  gave  a  chattel  mort- 

i  gage  on  the  goods  to  his  wife  to  secure  the  note  for  one  thousand 
dollars,  and  another  note  given  to  her  in  payment  of  a  loan  which 
she  procured  by  mortgaging  a  homestead  which  her  father  had 
given  her.  Held^  that  the  mortgage  was  not  fraudulent  as  to  plain- 
tiff, and  this,  though  defendants  fail  to  show,  that  each  renewal 
was  made  for  a  liability  which  the  wife  could  have  enforced  to 
the  full  amount  of  the  new  note. 

Estoppel:  husband  and  wife.  A  wife  who  held  notes  against  her 
husband  at  the  time  of  property  statements  made  by  the  latter,  for 
the  purpose  of  obtaining  credit,  which  omitted  all  reference  to  the 
notes  held  by  her,  and  held  said  notes  at  the  time  of  his  verbal 
2  statement  that  he  did  not  owe  his  wife  anything,  is  not  estopped 
to  deny  the  truth  of  such  statements,  where  she  did  not  know  of, 
nor  authorize  them. 


Appeal  from  Chickasaw  District  Court. — Hon.  A.  N. 
HoBsoN,  Judge. 

Wednesday,  January  20, 1897. 

Action  in  equity  for  the  cancellation  of  a  chattel 
mortgage  alleged  to  be  fraudulent,  and  to  have  estab- 
lished claims  of  the  plaintiffs  against  the  mortgaged 
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Bums  dk  Sullivan^  F.  F.  Swale^  and  Sullivan  dk 
Longley  for  appellants. 

Springer  &  Clary  and  J.  R.  Bane  for  appellees. 

Robinson,  J. — On  the  twelfth  day  of  February, 
1895,  the  plaintiffs,  the  Fowler  Company  and  Rider- 
Wallis  Company,  were  creditors  of  the  defendant 
Alexander  McDonnell.  He  was  then  in  the  business 
of  retailing  merchandise  at  New  Hampton,  Iowa,  and 
had  been  so  engaged  for  one  or  two  years.  The  debts 
due  to  the  plaintiffs  were  contracted  for  merchandise 
he  purchased  of  them.  On  the  day  specified,  an  agent 
of  one  of  the  plaintiffs  called  on  McDonnell  at  his 
place  of  business,  for  a  statement  of  the  amount  due 
his  principal.  After  some  conversation,  McDonnell 
went  out  and  executed  to  his  wife  and  co-defendant, 
Alice  McDonnell,  a  mortgage  on  all  of  his  stock  of 
merchandise  and  book  accounte.  The  property  mort- 
gaged included  about  all  he  owns  which  is  subject  to 
execution,  and  he  is  insolvent.  After  the  mortgage 
was  given,  the  plaintiffs  commenced  actions  against 
McDonnell  to  recover  the  amounts  due  them.  The 
actions  were  aided  by  attachments,  which  were  levied 
upon  the  mortgaged  stock  of  merchandise,  and  a 
receiver  was  afterwards  appointed,  on  the  application 
of  the  plaintiffs,  who  took  possession  of  the  attached 
property,  and  has  sold  nearly  all  of  it.  The  plaintiffs 
ask  that  the  chattel  mortgage  be  adjudged  to  be 
fraudulent  and  void  as  against  them,  that  it  be  can- 
celed, that  their  lien  be  established  against  th.e  prop- 
erty, and  that  the  receiver  be  required  to  pay  ^^  t\iom 
the  proceeds  of  the  attached  property. 

TVin  TMrki^rronra  in  pnnf.rnvArsv  i^n.Q  crivf^n   tO  8eCUX6 
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One  was  dated  November  16, 1892,  and  was  for  the  sum 
of  one  thousand  dollars.    The  other  was  dated 
1  February  15,  1894,  and  was  for  the  sum  of  five 

hundred  dollars.  The  defendants  were  mar- 
ried to  each  other  in  the  year  1876.  Prior  to  that 
time  the  defendant,  Alice,  loaned  to  her  co-defendant 
sums  of  money  at  different  times  to  the  amount  of 
about  one  hundred  and  fifty  dollars.  She  had  earned 
the  money  by  teaching  school,  and  in  other  ways. 
Three  years  after  their  marriage,  McDonnell  gave  to 
his  wife,  for  the  money  he  had  received  of  her,  and 
interest,  a  note  for  two  hundred  dollars.  In  the  year 
1886,  that  note  was  taken  up,  and  a  new  one,  for  five 
hundred  dollars,  was  given,  and  in  the  year  1892,  that 
note  was  replaced  by  the  one  thousand  dollar  note 
which  the  mortgage  in  controversy  was  in  part  given 
to  secure.  Each  renewal  note  was  given  for  the 
amount  of  the  one  it  replaced,  including  interest,  and 
for  various  credits  which  the  wife  claimed  on  account 
of  dairy  products  and  poultry  sold,  and  perhaps  for 
money  obtained  from  other  sources.  The  plaintiffs 
attack  the  various  notes  given  on  the  ground  that  the 
claims  made  in  regard  to  them  are  unreasonable,  and 
that  a  full  consideration  for  each  note  is  not  shown. 
The  statements  of  the  husband  and  wife  in  regard  to 
the  transactions  out  of  which  the  notes  grew,  and  the 
consideration  for  which  they  were  given,  were  made 
as  witnesses  for  the  plaintiffs,  and  are  not  in  any  man- 
ner contradicted.  It  may  be  that  the  defendants  do 
not  show  that  each  renewal  note  was  given  for  a  lia- 
bility of  the  husband  which  the  wife  could  have 
enforced  to  the  full  amount  of  the  new  note.  In  view 
of  the  length  of  time  which  has  elapsed  since  some  of 
the  notes  were  given,  it  is  not  strange  if  they  cannot 
do  so.  But,  when  the  notes  were  given,  the  husband 
waa  not  indebted  to  either  of  the  plaintiffs,  and,  so  far 
^  is  shown,  no  one  could  have  been  prejudiced  by  his 
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giving  the  notes,  even  if  they  were,  in  part,  without  a 
valuable  consideration.  It  does  not  appear  that  they 
were  given  with  any  purpose  to  defraud  persons  who 
might  thereafter  become  creditors  of  the  husband,  and 
a  gift  made  in  good  faith  to  the  wife  at  that  time 
would  have  been  valid  as  against  subsequent  creditors. 
The  five  hundred  dollar  note,  secured  by  the  chattel 
mortgage  in  question,  was  given  in  payment  of  a  loan 
which  the  wife  procured  for  the  benefit  of  the  husband, 
by  giving  a  mortgage  on  the  homestead  which  her 
father  had  given  to  her.  Although  some  of  the  state- 
ments made  by  the  defendants,  in  regard  to  the  notes, 
are  conflicting,  we  are  of  the  opinion  that  the  plain- 
tiffs have  failed  to  show  that  either  of  the  notes  in 
question  is  invalid,  or  that  there  is  any  ground  for 
setting  aside  the  mortgage  in  controversy. 

It  is  claimed  by  the  appellants  that  Mexander 
McDonnell  made  to  them  property  statements  for  the 
purpose  of  obtaining  credit  which  omitted  all  refer- 
ence to  the  notes  held  by  the  wife,  and  that,  on 
2  at  least  one  occasion,  he  said  to  an  agent  of  one 
of  the  plaintiffs  that  he  did  not  owe  his  wife 
anything.  These  claims  are  denied  by  McDonnell,  but, 
if  they  were  true,  they  would  not  prejudice  the  rights 
of  the  wife  for  the  reason  that  she  did  not  authorize 
nor  know  of  the  alleged  statements,  and  is  not  in  any 
manner  estopped  to  deny  their  truth.  We  conclude 
that  the  plaintiffs  have  failed  to  show  themselves 
entitled  to  any  relief,  and  the  judgment  of  the  district 

court  is  AFFIRMED. 
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Ujiil       The  Union  Mill  Company,  Appellant,  v.  G.  H.  Pbenz- 
LBBy  Administrator  of  the  Estate  of 
L.  Seuffbbt,  Deceased. 

Attoflhrneiits   adtiob  of  attornbt.    Plaintiff  in  attachment  is  not 

relieved  of  liability  for  exemplary  damages  in  wrongfully  suing 

S   out  the  same,  merely  because  he  made  a  fair  statement  of  all  the 

fads  within  his  knowledge  to  his  attorney,  before  the  writ  was 

•   sued  out,  but  he  must,  in  good  faith,  have  believed  that  he  had  a 

good  ground  of  attachment 
Ahbndmbnts:    MamUeaa  error.     In  an  action  at  law,  aided  bgr  an 
attachment  levied  in  July,  1894,  a  refusal  to  allow  plaintiff  to  file 
an  amendment  claiming  interest  on  his  account  from  January, 
9    1806,  was  harmless,  where  the  Jury  found  that  plaintiff's  daira  was 
liquidated  by  the  damage  resulting  to  defendant  from  the  attach- 
ment 
Sfboial  intbbbooatobibs.    The  refusal  of  special  interrogatories  is 

8  not  ground  for  complaint,  where  the  essential  facts  are  embodied 
in  another  interrogatory  which  is  submitted. 

Bxbmplabt  Damages.  It  appeared  that,  whife  plaintiff,  who  had 
dealt  with  defendant  for  years,  was  seriously  ill,  the  latter,  fearing 
that  he  might  die,  and  that  they  would  have  to  wait  a  year  for 
their  claim  if  the  property  went  into  the  hands  of  an  adminis- 
trator, endeavored,  by  intimidation  and  threats  of  legal  process,  to 
7  induce  plaintiff's  wife  and  daughter  to  turn  over  some  of  the 
property,  and  failing  in  this,  they  sued  out  a  writ  of  attachment 
for  the  alleged  reason  that  plaintiff  was  about  to  convert  the 
property  into  cash,  for  the  purpose  of  placing  it  beyond  the  reach 
of  creditors.  Held,  that  five  thousand  dollars  exemplary  damages 
for  wrongful  attachment  was  not  so  excessive  as  to  be  disturbed, 
on  appeal. 

Sorvlval  of  Action:    daxaobs:    Estates  of  decedents.    The  death  of 

plaintiff,  pending  suit  for  wrongful  attachment,  and  the  substi- 

4    tution  of  his  administrator,  will  not  prevent  the  recovery  of 

exemplary  damages  which  might  have  been  recovered  by  decedent 

himself. 

Attorney  fee.  Where  defendant,  in  an  action  aided  by  attachment, 
admits  plaintiflfs  claim  and  recovers  on  a  counter-claim  against 

9  plaintiff  and  his  sureties  for  wrongful  attachment,  the  court  may 
allow  him  attorneys'  fees,  as  part  of  the  costs. 

Bame.  The  court  in  an  action  upon  an  attachment  bond  for  the 
wrongful  suing  out  of  the  attachment  may  allow  i^ttorneys'  fee^ 
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9  for  servioeB  rendered  by  attorneys  for  the  attachment  debtor  in 
the  entire  defense  to  the  attachment  action,  where  such  defense 
tttided,  merely,  to  show  the  wrongful  issuance  of  the  attachment 

Change  of  Tenne*  The  court  in  its  discretion,  may  properly  deny  an 
application  for  a  change  of  place  of  trial  on  the  ground  of  pre]- 
1  udice,  where  the  affidavits  tending  to  show  prejudice  are  met  by 
an  equally  large  number  of  counter-affidayits  tending  to  show  the 
contrary,  and,  if  there  is  any  difference  in  the  statements,  it  it 
in  favor  of  those  made  for  the  party  contesting  the  motion. 

Appeals    EXBMPLABT  DAMAGES.    An  award  by  the  Jury  of  exemplary 
damages,  in  an  action  for  the  wrongful  suing  out  of  an  attach- 
8   ment,  will  not  be  disturbed,  on  appeal,  as  excessive,  except  in 
extreme  cases. 

Betibw  of  vsbdiot.    This  court  will  not  disturb  a  verdict  supported 
§    by  the  evidence,  merely,  because  it  might  not  reach  the  same 
conclusion  if  it  had  to  try  the  case  anew,  on  the  evidence. 

Appeal  from  Des  Moines  District  Court — ^Hon.  Jamss  D. 
Smyth,  Judge. 

Wednesday,  January  20, 1897. 

This  is  an  action  at  law,  aided  by  attachment, 
originally  commenced  against  L.  Seuffert,  to  recover 
the  sum  of  two  thousand  six  hundred  and  fifty-five 
dollars,  claimed  to  be  due  plaintiff  for  flour  and  feed 
sold  and  delivered.    The  defendant  answered,  adriiit- 
ting  the  claim,  and  pleading  a  counter-claim  against 
the  plaintiff  and  sureties  upon  the  attachment  bond 
for  tiie  vn'ongf ul  suing  out  of  the  writ.    After  the  filing 
of  the  answer,  and  before  the  case  was  called  for  V,-naX, 
Seuffert  died,  and  his  administrator  was  substV^"^^^^- 
The  case  was  tried  to  a  jury,  resulting  in  a  verdV^^"^^"^  ^ 
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Burns  dk  Sullivan^  W.  W.  DodgCy  and  Stutsman  dk 
Stutsman  for  appellant. 

Seerley  dk  Clark  and  Power^  Huston  dk  Power  for 
appellee. 

Deeiceb,  J. — I.  Appellant  first  complains  of  the 
ruling  of  the  court  denying  a  motion  for  change  o.* 
place  of  trial.  The  case  was  brought  for  the  Septem- 
ber, 1894,  term  of  court,  and  was  continued  to 
1  the  November,  and  afterward  to  the  Janu- 
ary, 1895,  term.  At  the  January  term  a  trial 
was  begun,  and  during  the  progress  of  the  trial 
defendant  died.  His  administrator  was  substituted, 
and,  upon  this  substitution  being  made,  plain- 
tiff moved  for  a  continuance.  This  motion  was 
sustained,  by  agreement  of  parties  thereafter  made, 
and  the  trial  of  the  case  was  resumed,  resulting  in  a 
verdict  for  defendant.  A  new  trial  was  granted,  and 
the  case  continued  to  the  April,  1895,  term.  The 
motion  to  change  the  venue  was  filed  April  13, 1895. 
The  statutes  of  this  state  provide  that  such  a  motion 
cannot  be  made  after  a  continuance,  except  for  a  cause 
not  known  to  the  aflBant  before  such  continuance. 
Code,  section  2591.  It  would  seem  that  the  motion 
was  filed  too  late,  and  for  this  reason  was  properly 
overruled.  But,  if  this  be  not  true,  the  statute  pro- 
vides that  the  trial  court,  in  the  exercise  of  a  sound 
discretion,  must  decide  whether  a  change  shall  be 
granted  according  to  the  very  right  and  merits  of  the 
matter.    Code,  section  2590.    It  does  not  appear  that 
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there  is  any  difference  in  the  statements,  it  is  in  favor 
of  those  made  for  the  defendant,  for  the  witnesses 
making  them  seem  to  have  had  the  better  opportunity 
to  know  of  the  situation. 

II.  Just  before  the  commencement  of  the  last 
trial  plaintiff  asked  leave  to  file  an  amendment  to  its 
petition  claiming  interest  on  its  account.    The  request 

was  denied  by  the  court,  and  error  is  assigned 

2  on  the  ruling.     The  court  below  was  vested 
with  a  large  discretion  in  such  matters,  and, 

while  the  rule  is  to  allow  amendments,  yet  to  refuse 
them  is  not  reversible  error,  especially  where,  as  in 
this  case,  no  prejudice  resulted.  The  amendment 
claimed  interest  on  the  account  from  January 
25,  1895.  The  action  was  commenced  and  the  attach- 
ment levied  in  July,  1894.  The  jury  found  that  plain- 
tiff's claim  was  liquidated  by  the  damage  resulting 
from  the  attachment;  hence,  plaintiff  was  not  entitled 
to  interest.  The  ruling,  even  if  erroneous,  was  with- 
out prejudice.  Again,  the  amendment  was  proposed 
on  the  very  day  the  case  was  called  for  trial,  and  the 
practice  of  allowing  amendments  at  such  a  time  should 
not  be  encouraged. 

III.  Plaintiff  asked  the  court  to  submit  the  fol- 
lowing special  interrogatories  to  the  jury:  "(1)  Did 
the  plaintiff,  the  Union  Mill  Company,  by  its  presi- 
dent, A.  McElhinney,  make  a  fair  statement  of  all  the 
facts  within  his  knowledge  to  J.  F.  Burns,  an  attorney 
at  law,  before  the  writ  of  attachment  was  sued  out? 
(2)  Do  you  find,  on  the  case  submitted  as  set  forth  in 
interrogatory  1  hereof,  that  said  attorney  advised  that 

a  good  cause  of  action  and  a  right  to  sue  out 

3  the  writ  of  attachment  existed?"  The  request 
was  refused,  but  the  court  did  submit  the  fol- 
lowing: "(3)  Was  the  writ  of  attachment  directed  to 
be  sued  out  on  the  advice  of  J.  F.  Burns,  an  attorney 
at  law,  after  a  fair  statement  of  all  the  facts  at  the 
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tame  in  the  possession  of  A.  McElhinney,  president  of 
the  company?"  To  this  the  jury  answered:  "No;  all 
the  fact  were  not  given."  It  seems  to  us  that  this 
interrogatory  embodies  all  the  essential  facts  called 
for  by  the  two  refused,  and  that  appellant  had  no 
cause  of  complaint.  The  jury  clearly  answered  all 
material  and  relevant  matters  called  for  by  the  two 
interrogatories  which  were  refused.  An  aflBrmative 
answer  to  interrogatory  1  would  not  have  been  a  com- 
plete defense,  as  counsel  argue.  See  Acton  v.  Coffman, 
74  Iowa,  17  (36  N.  W.  Rep.  774);  Myers  v.  Wright,  44 
Iowa,  38. 

rV.  Complaint  is  made  of  the  instructions  given 
by  the  court,  and  of  the  refusal  to  give  certain  instruc- 
tions asked  by  plaintiff.  We  need  not  set  out  the 
ones  complained  of.  It  is  suflBcient  to  say,  that  they 
state  the  law  as  it  has  been  announced  by  this  court 
in  numerous  decisions,  and  are  singularly  free  from 
error  or  misstatement.  The  instruction,  with  refer- 
ence to  exemplary  damages,  closely  follows  the  rule 
announced  in  Nordhau^  v.  Peterson^  54  Iowa,  71  (6  N. 
W.  Rep.  77),  and  Hurlbut  v.  Hardenbrook,  85  Iowa,  606 
(52  N.  W.  Rep.  510).  The  effect  to  be  given  advice 
of  counsel  was  properly  set  forth,  and  instruction  No. 
13,  asked  by  plaintiff,  to  the  effect  that  the  uncontra- 
dicted evidence  showed  that  plaintiff  had  taken  the 
advice  of  counsel,  was  properly  refused,  because  there 
was  a  conflict  on  this  point.  The  jury  allowed  defend- 
ant, as  a  part  of  the  damages,  interest  on  money 
which  came  into  the  hands  of  the  sheriff,  on  garnish- 
ment proceedings.  This  is  said  to  be  error,  because 
no  claim  for  such  damages  is  made  in  the  counter- 
claim. We  think  the  matter  is  sufficiently  covered  by 
the  pleading,  and  need  give  the  matter  no  further 
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one  hundred  and  twenty  dollars  and  fifty  cents.  This 
is  based  upon  the  thought  that  defendant  asked  judg- 
ment for  ten  thousand  dollars  in  all,  seven  thousand, 
one  hundred  and  twenty  dollars  and  fifty  cents  of 
which  was  actual  damages.  This  contention  is  fully 
met  by  the  amendment  to  the  counter-<daim,  which 
claims  but  two  thousand  dollars  actual  damages,  and 
in  all,  both  actual  and  exemplary,  ten  thousand  dol- 
lars. Complaint  is  made  of  the  instructions,  as  to  the 
burden  of  proof.  There  is  no  merit  in  this.  The 
instructions  state  the  rule  given  by  this  court  in 
numerous  cases.  We  need  not  farther  refer  to  the 
numerous  objections  urged  against  the  instructions. 
It  is  sufScient  to  say,  that  we  find  no  error. 

y.  It  is  said,  that  the  amount  of  damages 
allowed,  both  actual  and  exemplary,  are  excessive, 
and  are  the  result  of  passion  and  prejudice.  The 
amount  found  by  the  jury  as  actual  dama^,  was 
seven  hundred  and  seventy  dollars  and  six  cents;  as 
exemplary,  five  thousand  dollars. 

As  to  the  actual  damages,  it  is  sufficient  to  say 
that  there  was  a  decided  conflict  in  the  evidence  as  to 
each  and  every  claim  made  by  the  defendant,  and, 
under  well  known  rules,  we  cannot  interfere.  Defend- 
ant claimed  that,  at  the  time  of  the  attachment,  a 
certain  account  held  by  him  against  R.  Hodgens  &  Co. 
was  good,  and  that  the  firm  became  insolvent  after  the 
attachment  was  rendered,  and  that  he  lost  the  same. 
To  prove  the  solvency  and  insolvency  of  the  firm,  he 
introduced  a  witness,  who  said  he  knew  their  finan- 
cial standing,  who  was  permitted  to  give  it  as  it  was 
both  before  and  after  the  attachment.  It  is  said  that 
this  is  error,  for  the  reason  that  the  witness  based  his 
testimony  on,  and  had  reference  to  the  rating  of  the 
firm  by  commercial  agencies.  An  examination  of  the 
record  discloses  that  this  is  not  true,  and  that  the 
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court  sustained  objections  to  questions  calling  for  the 
commercial  ratings  of  Hodgens  &  Co. 

As  to  the  exemplary  damages  allowed,  three 
objections  are  made:  (1)  It  is  said  that  the  right  to 
recover  such  damages  ceases  on  the  death  of  the  com- 
plainant; (2)  it  is  claimed  that  the  evidence  shows 
conclusively  that  the  plaintiff  acted  on  the  advice  of 
of  counsel;  and  (3)  that  they  are  grossly  excessive, 
and  indicate  passion  and  prejudice  on  the  part  of  the 
jury. 

The  first  objection  presents  a  question  which  is 
new  to  the  courts  of  this  state,  and  we  have  not  been 
cited  to,  nor  are  we  able  to  find  many  cases  in 
which  the  question  seems  to  have  been 
4  considered.  Appellant  insists  that  exemplary 
damages  are  not  compensatory  and,  there- 
fore, not  property,  and  that,  although  under  the 
statute,  causes  of  action  survive,  yet  the  rep- 
resentative of  a  deceased  person  cannot  recover 
them;  and  he  cites,  in  support  of  his  contention.  Sheik 
V.  Hobson,  64  Iowa,  146  (19  N.  W.  Rep.  875).  That  the 
general  rule,  both  at  common  law  and  under  the  stat- 
ute, is  as  claimed,  must  be  conceded.  7  Am.  &  Eng. 
Enc.  Law,  477;  Dwyer  v.  Railroad  Co,,  84  Iowa,  479  (51 
N.  W.  Rep.  244);  Rose  v.  Railway  Co.,  39  Iowa,  246. 
But  it  must  be  borne  in  mind  that,  where  the  action  is 
brought  by  a  representative  of  one  deceased,  it  is  to 
repair  the  injury  done  to  the  estate,  and  the  damages 
are  assessed  with  reference  thereto.  Consequently, 
pain  and  suffering  are  not  taken  into  account. 
Neither  can  exemplary  or  punitive  damages  be 
awarded,  as  a  general  rule,  for  they  are  peculiar  to  the 
person,  and  do  not  relate  to  pecuniary  or  property 
rights.  And,  notwithstanding  all  causes  of  action 
now  survive,  and  may  be  brought  despite  the  death  of 
the  person  entitled  to  the  same  (Code,  section  2525), 
yet,  in  assessing  the  damages,  we  must  look  to  the 
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wrong  to  be  remedied,  and  the  injury  to  be  repaired. 
When  the  action  is  brought  by  the  representative  of 
one  deceased,  it  is  to  right  the  wrong  done  to  his 
estate,  and  to  take  from  the  defendant  that  which  will 
make  the  estate  whole.  But  when  the  action,  as  in 
this  case,  is  brought  by  the  person  injured,  who  dies 
during  the  pendency  of  the  action,  the  law  attempts 
to  remedy  the  wrong  done  to  him,  and  not  neces- 
sarily to  his  estate;  and  the  damages  in  such 
case  are  not  only  compensatory,  but  may  include 
exemplary  as  well.  The  statute  to  which  we 
have  just  referred  has  reference  to  the  cause 
of  action,  and  not  to  the  rule  of  damages  to  be 
applied.  This  exception  to  the  general  rule — If, 
indeed,  it  can  properly  be  said  to  be  an  exception — 
has  been  recognized  by  this  court  in  several  cases 
which  we  have  heretofore  had  occasion  to  consider. 
In  the  case  of  Muldowney  v.  Railway  Co.,  36  Iowa, 
468,  which  was  an  action  commenced  by  one  Laughlin, 
who  afterwards  died,  and  his  administratrix  was  sub- 
stituted, we  said:  "His  administratrix  succeeded  to  the 
cause  of  action  as  it  existed  at  the  time  of  his  death,  and 
can  it  seems  to  us,  recover  just  such  damages  as  he 
would  have  been  entitled  to  if  he  had  survived.  A 
different  rule  would  obtain  if  the  action  had  been 
commenced  after  his  death  for  the  benefit  of  the 
estate.  Donaldson  v.  Railway  Co.,  18  Iowa,  280.  In  this 
case  the  administratrix  is  substituted  as  plaintiff,  and 
claims  the  damages  which  Laughlin,  the  deceased, 
sustained  in  consequence  of  the  injury."  This  same 
distinction  is  also  recognized  in  Dicyer  v.  Railroad  Co., 
supra.    See,  also.  Railroad  Co.  v.  Barron,  5  Wallace  90. 
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he  would  have  been  entitled  to  recover  exemplary 
damages,  if  the  jury  saw  fit  to  award  them.  The 
case  of  Sheik  v.  Hobson,  relied  upon  by  appellant,  was 
decided  upon  different  principles.  It  was  there  said 
that  the  punitory  power  of  the  law  ceased  when  the 
defendant  dies,  and  that  the  civil  law  never  inflicts 
vicarious  punishment.  Such  a  rule  has  no  possible 
application  to  this  case,  unless  the  rule  is  to  be 
applied  both  ways.  We  do  not  think,  however,  that 
it  should  be  so  applied,  for  reasons  which  are  so 
apparent  as  to  need  no  further  elaboration. 

With  reference  to  the  second  point  made  against 
the  assessment  of  exemplary  damages,  that  advice  of 
counsel  was  a  complete  defense,  we  find  that  the  jury 
made  an  answer  to  interrogatory  No.  3,  submitted  to 
them,  which  destroys  the  force  of  appellant's  argu- 
ment; and,  unless  it  appears  that  this  finding  is  with- 
out support  in  the  evidence,  there  can  be  no 

5  reversal  of  the  case  on  this  ground.    We  have 
gone  over  the  evidence  relating  to  this  matter, 

and  conclude  that  the  finding  of  the  jury  to  which  we 

have  referred  has  suflBcient  support  in  the  evidence, 

and  that  we  cannot  interfere.    Again,  it  is  insisted, 

in  this  connection,  that  there  is  no  evidence 

6  from  which  the  jury  could  rightfully  find  that 
the  attachment  was  maliciously  sued  out.    We 

cannot  agree  with  counsel  in  this  conclusion.  There 
was  evidence  from  which  the  jury  were  justified  in 
finding  malice,  and  while  we  might  not  reach  this 
conclusion,  had  we  to  try  the  case  anew,  yet  we  can- 
not interfere  with  the  verdict  on  this  ground. 

The  third  objection  to  the  allowance  of  exemnlary 
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ought  to  interfere,  except  in  extreme    cases.    The 
facts  in  this  case  are  peculiar.    The  jury  were 
7         justified  in  finding  that  Seuffert  was  induced 
by  plaintiff,  who  had  every  confidence  in  his 
honesty,  integrity,  and  solvency,  to  purchase  goods  of 
the  corporation.    After  dealing  with  him  for  many 
years,  they  hear  that  he  is  sick  nigh  unto  death,  and 
they  go  to  Des  Moines  county  to  ascertain  as  to 
whether  there  was  any  change  in  his  financial  condi- 
tion.   They  find  him  confined  to  his  bed,  unable  to 
transact  business,  or  to  consult  with  any  one  with  ref- 
erence to  it.    By  threats  of  legal  process  and  intimi- 
dation, they  try  to  induce  his  wife  and  daughter  to 
turn  over  some  of  his  property.    Failing  in  this,  they 
sue  out  a  writ  of  attachment,  alleging  that  defendant 
was  about  to  convert  his  property,  or  a  part  thereof, 
into  money,  for  the  purpose  of  placing  it  beyond  the 
reach  of  his  creditors.    The  jury  were  justified  in  find- 
ing that  there  was  no  truth  whatever  in  this  allega- 
tion, but  that  the  real  reason  for  the  attachment  was 
that  plaintiff  was  afraid  Seuffert  would  die,  and  his 
property  would  go  into  the  hands  of  an  administrator, 
and  they  would  have  to  wait  a  year  for  their  money, 
which  they  did  not  wish  to  do.    It  is  also  in  evidence 
that  the  attorney  representing  the  plaintiff,  said  to 
Miss  Seuffert  that,  if  she  did  not  have  the  property 
"signed  over  to  plaintiff,"  they    would   take   every- 
thing, close  up  the  business,  attach   everything  on 
the  farm,  and  go  right   up   from   here   and  sell  it; 
that  they  would   go   to  trial   and   her  father  could 
not  stand  "to  be  lawed"j  that  plaintiff  was  a  rich 
company;    that    McElhinney,    the    president,    was 
worth  a  million,  and  they  would  take  it  from  court  to 
court,  and  tie  up  everything  the  father  had  got,  and 
it  wouldn't  hurt  the  mill  company  a  particle."   There 
was  also  much  other  evidence,  tending  to  show,  a  pur- 
pose to  injure,  annoy,  harrass,  and  vex  the  defendant 
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to  induce  him  to  secure  the  plaintiff's  claim.  The 
exemplary  damages  were  not  out  of  proportion  to  the 
actual  damages  allowed  by  the  jury;  and,  as  said  in 
caae  of  Saunders  v.  Mullen,  66  Iowa,  728  (24  N.  W. 

Rep.  529):  "A  court,  and  especially  an  appellate 
8         tribunal,  should  not  interfere  in  such  cases, 

unless  the  conclusion  is  irresistible  that  the 
amount  allowed  is  so  great  as  to  evince  prejudice  on 
the  part  of  the  jury/*  If  the  facts  are,  as  claimed  by 
appellant,  a  great  wrong  was  done  the  deceased  by 
the  suing  out  of  the  writ  of  attachment  in  this  case. 
There  was  not  the  least  possible  excuse  for  it,  except 
a  desire  on  the  part  of  the  plaintiff  to  secure  their 
claim  before  Sueffert  should  die,  and  his  estate  pass 
into  the  hands  of  an  administrator,  to  be  adminis- 
tered upon  by  the  somewhat  slow  process  of  law. 
The  jury  were  justified  in  finding  that  plaintiff 
attempted,  by  dishonorable  means,  to  induce  the 
daughter  of  the  deceased  to,  in  some  manner,  secure 
their  claim.  There  is  little,  if  any  proof,  that  the  facts 
stated  as  grounds  for  the  attachment,  were  true,  or  that 
the  plaintiffs  had  any  reason  to  believe  them  to  be  true. 
They  knew  that  Sueffert  was  on  a  sick  bed,  unable  to 
transact  any  kind  of  business,  and  were  led  to  believe 
that  he  would  never  recover.  In  view  of  all  this,  they 
sought  the  strong  arm  of  the  law,  and  the  extraordi- 
nary process  of  the  courts,  for  the  sole  purpose  of 
securing  their  claim  before  the  property  of  their 
debtor  should  pass  into  the  hands  of  an  administrator. 
We  cannot,  in  view  of  these  circumstances,  interfere 
with  the  allowance  made  ^y  the  jury  for  exemplary 
damages. 

VI.  It  is  argued  that  the  court  erroneously  per- 
mitted the  defendant  to  give  in  evidence  the  plaintiff's 
wealth.  The  argument  is  based  upon  a  false  premise. 
No  such  evidence  was  introduced.  True  it  is  that 
defendant  was  permitted  to  give  in  evidence  a  statement 


Digitized  by 


Google 


Jan.  1897]  tTinoN  Mill  Co.  v.  Pebnzlto.  651 

made  by  plaintiff's  attorney  to  Miss  Seuffert  as 
to  the  plaintiff's  wealth,  made  at  a  time  when  he  was 
trying  to  induce  her,  as  the  representative  of  her 
father,  to  secure  the  claim.  This  evidence  was  clearly 
admissible.  But,  if  it  were  not,  plaintiff  cannot  com- 
plain, for  it  was  not  properly  objected  te  at  the  time 
of  the  trial. 

VII.  Several  errors  are  assigned  on  the  admission 
and  rejection  of  testimony.  The  points  made  are  not 
of  suflBcient  importance  to  be  specifically  referred  to 
in  this  opinion.  It  is  sufficient  to  say  that  we  have 
examined  all  which  counsel  have  seen  fit  to  argue, 
and  find  no  error.  Many  of  the  matters  objected  to 
are  explanatory,  and  all  or  nearly  all  related  to  col- 
lateral matters  of  so  little  moment  in  the  case  as  not 
to  require  serious  consideration. 

VIII.  Another  assignment  of  error  is  that  the 
verdict  is  contrary  to  law,  and  is  not  sustained  by  the 
evidence.  In  view  of  what  has  been  said  in  the  for- 
mer part  of  this  opinion,  it  is  apparent  that  the  case 
is  one  which  was  properly  submitted  to  the  jury  for 
them  to  determine.  This  was  done  under  proper 
instructions  from  the  court,  and  the  result  we  cannot 
disturb. 

IX.  After  the  verdict  was  returned,  defendant 
filed  a  motion  asking  the  court  to  tax  attorney's  fees 
for  defendant  as  part  of  the  costs.    This  motion  was 

supported  by  evidence  adduced  upon  the  hear- 
9  ing,  and  the  court  allowed  the  sum  of  one  thou- 
sand two  hundred  dollars  as  attorney's  fees  for 
defendant's  attorneys.  It  is  claimed  that  this  was 
error.  The  amount  to  be  allowed  for  such  services 
was  a  question  for  the  court  to  determine,  and,  in  the 
light  of  the  evidence  adduced,  we  cannot  say  that  his 
conclusion  was  erroneous.  Plaintiff's  claim  was 
admitted,  and  the  whole  defense  tended  to  show  the 
wrongful  issuance  of  the  attachment.    The  case  falls 
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squarely  within  the  rule  announced  in  the  cases  of 
Whitney  v.  Brownewell,  71  Iowa,  254  (32  N.  W.  Rep. 
285);  Lyman  v.  Lauderbaugh^  75  Iowa,  481  (39  N.  W. 
Rep.  812);  Mercantile  Co.  v.  Chandler ,  90  Iowa, 
650  (57  N.  W.  Rep.  595);  Porter  v.  Knight,  63  Iowa,  365 
(19  N.  W.  Rep.  282).  The  exceptions  to  the  evidence 
adduced  in  support  of  the  motion  are  not  well  taken, 
for  the  reasons  just  suggested.  On  account  of  the  size 
of  the  verdict  we  have  examined  this  case  with  more 
than  usual  care,  and  are  constrained  to  say  that  the 
record  is  exceptionally  free  from  error.  The  trial 
court  seems  to  have  exercised  unusual  care  in  submit- 
ting the  case  to  the  jury,  and  the  verdict,  while  large, 
and  no  doubt  something  of  a  hardship  upon  appellant, 
has  such  support  in  the  evidence  that  we  cannot,  in 
view  of  the  settled  rules  of  law,  disturb  it.  The  judg- 
ment is  therefore  affirmed. 


C.  M.  Kellogg  and  E.  F.  Kellogg,  Appellant,  v.  P. 
H.  Window. 

Validity  of  Jnd^^ent:  joint  defendants:  Huf^hand  and  wife,  A 
judgment  for  plaintiff,  in  a  suit  against  husband  and  wife,  on 
their  joint  note,  is  valid  as  to  the  wife,  w  ho,  after  appearing  and 
filing  an  answer,  withdrew  the  same,  and  made  no  further  defense, 
though  invalid  as  to  the  husband,  who  was  not  served. 

Appeal  from  Floyd  District  Court. — Hon.  P.  W.  Bubb, 

Judge. 

Wednesday,  Januaet  20, 1897. 

In  March,  1885,  the  defendant  in  this  suit  obtained 
a  judgment  against  the  plaintiffs  herein,  on  their 
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notice  of  the  pendency  of  the  other  suit;   that  he 
neither  appeared,  nor  authorized  an  appearance  for 
him;  and  that  he  did  not  know  of  the  judgment  until 
several  years  after  its  rendition.   It  also  appears,  from 
the  petition  in  this  case,  that  the  plaintiffs  herein,  had 
a  meritorious  defense    to  the    notes   in   the  other 
suit,  in  that  they  were  obtained  by  fraud,  and  were 
without   consideration.     By   a   supplemental    peti- 
tion, it  was  made  to  appear  that,  since  the  com- 
mencement of   this   suit,  property  of  the  plaintiff 
had  been  seized  by  virtue  of  an  execution  issued  on 
said  judgment.    By  an  amendment  to  the  petition, 
the  judgment  in  the  other  §uit  is  set  out,  and  made  a 
part  of  the  petition.    Defendant  then  moved  to  dis- 
solve the  temporary  injunction  as  to  E.  P.  Kellogg, 
and  the  court  sustained  the  motion.    Plaintiffs  then 
further  amended  their  petition  by  setting  out  a  con- 
tract between  C.  M.  Kellogg  and  the  defendant,  which 
contract  was  the  consideration  for  the  notes  on  which 
the  judgment  was  obtained.    This  contract  provided 
for  certain  medical  services  to  be  rendered  by  defend- 
ant for  the  plaintiffs,  and  the  amendment  shows  a 
breach  of  the  contract  in  such  terms  as  would  have 
constituted  a  defense  to  the  notes  in  the  other  suit. 
The  judgment  entry  in  the  other  suit,  made  a  part  of 
the  petition  in  this  suit,  recites  an  appearance  therein 
by  both  defendants,  by  attorney,  the  filing  of  an 
answer,  and  afterward  a  waiving  of  a  jury,  the  with- 
drawal of  the  answer,  and  a  judgment  for  the  amount 
stated.    Defendant  moved  to  dismiss  the  action  as  to 
E.  P.  Kellogg,  for  the  reason,  among  others,  that  it 
appears  that  the  judgment  sought  to  be  set  aside  is  a 
valid  one.    The  court  sustained  the  motion,  and  from 
the  order  dismissing  the  petition,  the  plaintiff,  E.  P. 
Kellogg,  appealed. — Affirmed. 
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Bobert  Eggert  for  appellant 

Ellis  dk  Ellis  for  appellee. 

GEANaBE,  J. — ^It  will  be  seen  that  the  only  ques- 
tion we  have  to  consider  is,  was  there  a  valid  judg- 
ment in  the  other  suit  against  E.  P.  Kellogg?    E.  P. 
Kellogg  is  the  wife  of  her  co-plaintifiE,  and  it  will  be 
remembered  that  she  appeared  in   the   other  suit, 
filed   an   answer,    and  then  withdrew  it,  and  per- 
mitted  judgment   to   be  entered  against  her.    For 
the  purpose  of  the  case,  the  judgment  as  to  her  hus- 
band will  be  treated  as  void.    It  is  urged  as  an  out- 
rage on  justice,  thatE.  F.  Kellogg  should  be  required 
to  pay  a  judgment,  when  her  co-defendant,  who  has 
a  complete  defense,  was  not  served  with  notice.    The 
claim  might  be  true,  if  she  herself  were  not  in  fault 
for  the  position  she  is  in.    She  was  a  joint  maker  of 
the  notes  on  which  judgment  was  entered.    She  was 
in  court,  with  the  privilege  of  making  the  defense 
that  her  co-defendant  could  have  made.      By  her 
action  in  withdrawing  her  answer,  she  confessed  her 
liability  on  the  notes.    It  is  her  fault,  rather  than 
that  of  the  law,  that  she  is  now  a  judgment  debtor. 
In  a  sense,  she  is  a  judgment  debtor  on  her  own  con- 
fession.   Appellant  cites  a  common  law  rule  that 
actions  must  be  brought    against  all   joint  obligors 
on  a  contract,  or  note.    It  is  admitted  that  Code  sec- 
tion 2550,  so  changes  the  common  law  rule  as  to  per- 
mit an  action  against  any  one  of  joint  obligor;  but 
it  is  said  that  it  does  not  permit  a  judgment  to  be 
entered  against  a  joint  obligers  who  has  not  been 
served,  and  as  to  whom  the  court  has  not  jurisdiction. 
That  is  true,  but  it  has  no  other  effect  than  that  the 
judgment  is  void  as  to  such  party.    The  entry  of  a 
void  judgment  as  to  C.  M.  Kellogg  did  not  change  the 
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situation  as  to  E.  F.  Kellogg.  No  objection  is  made 
as  to  the  manner  of  presenting  tiie  question,  and  the 
judgment  must  stand  affirmed. 

160~536| 

104    142] 

HuBD  &  Wilkinson  v.  Howard  Neilson  and  LoxnsA  J.  eiS  awl 
Neilson,  Appellants. 

Land  Sale  Commissioiis:    contraots.    A  real  estate  broker  is  not  enti- 
tled to  commission  under  an  agreement  to  allow  him  all  he  can 

1  obtain  for  property  over  a  specified  amount,  where  he  neither 
completed  a  sale  or  negotiations  for  a  sale   in  compliance  with 

2  the  authority  conferred  by  the  principal,  although  the  latter  made 
a  sale  of  the  property  to  one  with  whom  the  broiler  had  nego- 
tiated. 

BirpcUng  Yerdict    A  motion  to  direct  a  verdict  should  be  sustained 

if,  considering  all  the  evidence,  it  clearly  appears  that  it  would  be 

8    the  duty  of  the  trial  judge  to  set  aside  a  verdict  if  found  in  favor 

of  the  party  upon  whom  the  burden  of  proof  rests,  and  against 

whom  the  motion  is  directed. 

Appeal  from  Hamilton  District  Court. — Hon.    B.  P. 
BiRDSALL,  Judge. 

'^  Wednesday,  January  20, 189Z 

This  is  an  action  to  recover  a  commission  for  the 
sale  of  real  estate.  There  was  a  verdict  and  judg- 
ment for  the  plaintiffs,  and  defendants  appeal. — 
Beversed. 

Wesley  Martin  for  appellants. 

Hyatt  &  Hyatt  for  appellees. 

KiNNE,  C.  J. — Defendant,  who  was  the  owner  of 
three  hundred  and  fifty-six  acres  in  Hamilton  county, 
Iowa,  placed  the  same  for  sale  with  the  plaintiffs,  who 

were  land  agents  residing  in  said  county.  The 
1  terms  of  sale  authorized  by  the  defendants  were 

embraced  in  a  letter  of  date  of  August  18, 1894, 
written  by  him  to  Hurd,  one  of  the  plaintiffs.   It  was  as 
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follows:  "Dear  Sir:  Tours  of  August  13th  received  and 
noted.  In  regard  to  the  amount  of  land  that  I  have 
near  Blairsburg,  is  356  acres.  Part  of  it  is  on  section 
25,  and  the  balance  on  the  36th  section.  Land  com- 
mences about  80  rods  east  of  the  station.  The  rail- 
road fence  is  my  south  line.  So  far  as  that,  it  is  pretty 
well  located.  Will  sell  the  land  at  $30  per  acre. 
Want  from  three  to  five  thousand  down,  and  a  mort- 
gage on  the  place  for  the  balance;  interest  at  6  per 
cent,  per  annum.  Will  take  it  all  down  if  a  party 
wants  to  pay  it  all.  Will  give  you  all  you  can  get 
over  $10,000  net,  as  your  commission  for  selling.  That 
is,  I  want  the  place  to  net  me  $10,000  clear  of  all 
expenses.  If  you  want  to  try  and  sell  the  place  that 
way,  go  ahead.  The  farm  is  cheap  as  dirt.  Would 
not  sell  it  at  all,  but  I  am  so  far  away  that  I  do  not 
have  time  to  tend  to  it.  Let  me  hear  from  you  in  the 
matter,  and  what  you  think  about  it.  Very  truly, 
Howard  Neilson."  Plaintiffs  claim  that  they  nego- 
tiated a  sale  of  the  land  to  one  Mitchell  for  ten  thou- 
sand three  hundred  and  twenty-four  dollars,  and  that 
Mitchell  was  to  return  the  next  day  and  conclude  the 
deal,  and  that  the  defendants,  knowing  of  said  nego- 
tiations, and  for  the  purpose  of  defeating  their 
right  to  a  commission,  and  in  fraud  of  their  rights, 
did  on  the  following  day  sell  the  same  land  to  Mitch- 
ell. At  the  conclusion  of  plaintiffs'  evidence,  defend- 
ants moved  the  court  to  take  the  case  from  the  jury, 
and  to  enter  a  judgment  in  their  favor,  because  it  had 
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in  the  charge,  and  in  rulings  upon  the  admission  of 
evidence. 

The  motion  should  have  been  sustained.  The  evi- 
dence failed  to  show  that  plaintiffs  had  made  or  nego- 
tiated a  sale  of  the  land  in  accordance  with  the 
authority  given  in  the  letter.  Nor  was  there 
2  evidence  to  sustain  the  claim  that  the  defend- 
ants had  made  the  sale  of  the  land  to  Mitchell 
with  knowledge  of  the  negotiations  had  between  plain- 
tiffs and  Mitchell.  The  sale  arranged  for  with  Mitch- 
ell, as  claimed  by  the  plaintiffs,  was  for  two  hundred 
dollars  cash,  three  thousand  dollars  on  January  1,  and 
the  balance  in  cash,  March  1,  1895.  The  authority  was 
to  sell  for  not  less  than  three  thousand  dollars,  cash, 
at  time  of  sale,  and  the  deferred  payment  was  to  be 
secured  by  a  mortgage  on  the  land,  and  to  draw  six 
per  cent,  interest.  In  the  claimed  negotiations  with 
Mitchell  by  plaintiffs,  no  provision  for  securing  the 
deferred  payments  was  made,  and  there  was  no  arrange- 
ment for  the  payment  of  interest.  Mitchell  never  paid 
plaintiffs  anything,  and  testifies  he  never  agreed  to 
take  the  land.  If  it  be  conceded,  however,  that,  as 
plaintiffs  claim,  he  did  agree  to  take  the  land,  it  was 
upon  terms  and  conditions  other  than  those  embraced 
in  the  letter  of  defendant,  and  therefore  such  a  sale 
by  the  agent  would  not  be  binding  upon  the  defend- 
ants. Having  failed  to  show  either  a  completed  sale 
or  negotiations  for  a  sale,  in  compliance  with  the 
authority  conferred  upon  them,  plaintiffs  were  not 
entitled  to  recover,  and  the  motion  should  have 
S  been  sustained.  When  a  motion  is  made  to 
direct  a  verdict,  it  should  be  sustained  if,  con- 
sidering all  of  the  evidence,  it  clearly  appears  that  it 
would  be  the  duty  of  the  trial  judge  to  set  aside  a  ver- 
dict if  found  in  favor  of  the  party  upon  whom  the  bur- 
den of  proof  rests.  Meyer  v.  Houck,  85  Iowa,  819  (52 
N.  W.  Rep.  235);  Beck  man  v.  Coal  Company  ^  90  Iowa. 
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255  (57  N.  W.  Rep.  889).  It  seems  to  us  there  was  a 
clear  failure  to  establish  such  a  state  of  facts  as  would 
authorize  a  recovery  by  plaintiffs. 

In  this  view  of  the  case  we  need  not  consider  at 
length  the  other  errors  assigned.  In  so  far  as  the  instruc- 
tions given  were  not  in  harmony  with  our  holding, 
they  were  incorrect.  The  instructions  asked  by  the 
defendants  should  have  been  given,  if  the  case  was 
submitted  to  the  jury;  but,  as  we  have  indicated, 
there  was  nothing  to  submit  to  the  jury.  For  the 
errors  pointed  out,  the  judgment  is  bbvbrsed. 


K.  KosTER,  et  al.^  v.  Chablbs  Sbnbt,  Appellant. 

Appeal:  denial  in  abstract:  Stipulation.  A  stipulation  for  a 
submission  of  a  case  on  appeal  on  the  two  abstracts  filed,  waiving 
a  transcript,  does  not  authorize  the  court  to  review  questions  of 
1  fact,  when  the  additional  abstract  filed  by  appellee  states  that  all 
the  evidence  is  not  contained  in  the  abstract,  which  statement  is 
not  denied. 

Foreclosure  of  Chattel  Mortgage}  constructiok  of  mortgaos.  A 
chattel  mortgage  provided  that  it  should  be  void  upon  payment 
of  the  notes  secured,  according  to  their  tenor.  It  also  gave  the 
mortgagee  authority  to  take  possession  at  any  time,  whether  the 
S  debt  was  due  or  not,  and  '^o  sell  at  public  auction  sufficient  of  the 
same  to  pay  the  debt.**  H^^ld^  while  the  mortgagee  might  take  pos- 
session at  any  time,  he  could  not  sell  until  the  mortgage  debt  or 
some  part  of  it  became  due.^ 

BoBiNSONy  J.,  dissenting. 

Ajppeal  from  Franklin  District  Court. — Hon.    B.    P. 
BiBDSALLy  Jndge. 

WBDmESDAY,  jAiniABY  20, 1897. 

Action  at  law  to  recover  damages  for  alleged 
breaches  of  warranty  in  the  sale  of  personal  property, 
and  to  recover  actual  and  exemplary  damages  for  the 
wrongful  conversion  of  personal  property,    There  was 
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a  trial  by  jury,  and  a  verdict  and  judgment  for  the 
plaintiffs.    The  defendant  appeals. — Affirmed. 

J.  W.  Luke  and  D.  W.  Dow  for  appellant. 

E.  P.  Andrews  and  W.  D.  Evans  for  appellees. 

Deemer,  J. — The  petition  contains  three  counts, 
and  sets  out  three  causes  of  action,  substantially  as 
follows:  The  first  count  alleges  that  on  or  about  the 
first  day  of  January,  1894,  the  plaintiffs,  K.  Koster  and 
P.  Koster,  were,  and  for  a  long  time  had  been,  the 
owners  of  four  horses,  particularly  described,  one  set 
of  work  harness,  and  about  two  hundred  and  fifty 
bushels  of  corn;  that  on  or  about  the  date  specified, 
the  defendant  did  wilfally,  wrongfully,  and  mali- 
ciously, for  the  purpose  of  depriving  the  plaintiffs  of 
the  ownership  of  said  property,  and  with  intent  to 
injure,  oppress,  and  defraud  them,  take  possession  of 
said  property,and  wilfully,  wrongfully,  and  maliciously 
convert  it  to  his  own  use.  The  second  count  states 
that  in  March,  1893,  the  plaintiffs  purchased  two 
horses  of  the  defendant,  who  warranted  them  to  be 
nine  years  old;  that  the  warranty  was  relied 
upon  by  the  plaintiffs  in  making  the  purchase,  and 
known  to  be  false  by  the  defendant.  The  third  count 
states  that  in  March,  1893,  the  plaintiffs  purchased  a 
horse  of  the  defendant,  who  warranted  him  to  be 
sound,  and  that  the  plaintiffs  relied  upon  that  war- 
ranty; that  before  delivery  of  the  horse  was  made,  the 
plaintiffs  discovered  that  the  horse  was  sick,  and 
refused  to  accept  him;  that  thereupon  the  defendant 
represented  and  warranted  that  the  ailment  was  tem- 
porary, and  that  the  horse  would  recover,  but  that,  if 
he  did  not,  the  defendant  would  refund  the  price  paid 
for  him;  that  the  horse  was  then  accepted,  but  was  in 
fact  sick  of  a  fatal  disease,  and  died  soon  after  he  was 
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received  by  the  plaintiffs.  Judgment  is  demanded  for 
actual  damages  to  the  amount  of  eight  hundred  and 
ten  dollars,  and  for  exemplary  damages  in  the  sum  of 
two  thousand  one  hundred  dollars.  The  answer  con- 
tains a  general  denial,  and  alleges  as  an  aflBrmative 
defense  that  in  March,  1893,  the  plaintiffs  executed 
and  delivered  to  the  defendant  *at  chattel  mortgage  on 
the  property  described  in  the  first  count  of  the  peti- 
tion to  secure  the  payment  of  two  promissory  notes, 
one  of  which  was  for  the  sum  of  seven  hundred  and 
twenty-two  dollars  and  seventy-five  cents,  payable  on 
or  before  October  1,  1893,  and  the  other  was  for  the 
sum  of  two  hundred  and  fifty  dollars,  payable  on  or 
before  October  4,  1894,  with  interest  at  the  rate  of 
eight  per  cent,  per  annum;  that  on  the  eighteenth  day 
of  December,  1893,  the  sum  of  twenty-seven  dollars 
and  ninety-one  cents  remained  due  on  the  first  note, 
and  nothing  had  been  paid  on  the  other;  that  the 
defendant  had  been  credibly  informed  that  the 
plaintiffs  had  sold  some  of  the  mortgaged  property 
without  his  knowledge  or  consent,  with  intent  to 
defraud  him,  and  that  on  the  day  last  specified  he 
placed  the  mortgage  in  the  hands  of  the  sheriff,  as  his 
agent,  to  take  possession  of  enough  of  the  mortgaged 
property  to  pay  the  amount  due  on  the  first  note,  and 
costs  and  expenses;  that  thereupon  the  sheriff  took  pos- 
session of  about  twohundred  bushels  of  corn,  the  value 
of  about  forty  dollars,  and  afterwards,  at  the  request 
of  the  plaintiffs,  took  possession  of  the  four  horses  and 
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horses  to  the  plaintiffs,  including  those  described 
in  the  petition;  but  alleges  that  the  contract  of 
sale  was  in  writing,  and  did  not  contain  the  warran- 
ties claimed  by  the  plaintiffs,  and  that  one  hundred 
and  twenty-five  dollars  of  the  contract  price  are  unpaid. 
The  plaintiffs  filed  a  reply  which  admitted  the  exe- 
cution of  the  larger  of  the  two  notes,  but  averred 
that  the  amount  thereof  was  never  due.  Sev- 
eral items  which  went  to  make  the  consideration 
of  the  note  were  set  out  and  alleged  to  be  errone- 
ous, and  among  them  was  one  of  eleven  dollars, 
which  it  is  alleged  was  for  twelve  numbers  in  a  certain 
lottery  or  raffle  in  which  the  defendant  sold  numbers 
to  several  persons,  and  by  which  he  proposed  to  raffle 
off  a  certain  piano,  which  was  to  be  the  property  of 
the  holder  of  the  winning  number,  to  be  determined 
by  chance:  that  the  raffle  has  never  taken  place;  that 
the  defendant  retains  the  piano,  and  that  the  plaintiffs 
have  never  received  any  consideration  for  the  item. 
The  jury  returned  a  verdict  in  favor  of  the  plaintiffs 
for  the  sum  of  eight  hundred  and  seventeen  dollars 
and  four  cents,  and  found  specially  that  three  hundred 
and  seventeen  dollars  and  four  cents  were  due  on  the 
first  count  of  the  petition,  and  that  the  plaintiffs  were 
entitled  to  five  hundred  dollars  as  exemplaiy  damages. 
I.  Interrogatories  were  submitted  to  the  jury 
asking  if  they  found  any  damages  on  the  causes  of 
action  set  out  in  the  second  and  third  counts  of  the 
petition,  but  were  not  answered,  and  from  this  fact, 
and  the  special  findings  returned,  it  is  clear  that  the 
jury  found  in  favor  of  the  defendant  on  the  second 
and  third  counts,  and  that  the  only  questions  involved 
in  this  appeal  are  those  ^which  grow  out  oi  the 


Digitized  by 


Google 


662  KOSTEE  T.  SBKEt.  [100  towfl 

»  4  ■ 

do  not  contain  all  the  evidence  introduced  and  heard. 
That  it  is  not  denied,  and  must  be  taken  as  true.  Goode 
V.  Stearns,  82  Iowa,  710  (47  N.  W.  Rep.  893);  Hopkins 
V.  Railway  Co.,  94  Iowa,  752  (64  N.  W.  Rep.  603). 
Moreover,  the  abstract  of  the  appellant  shows  affirm- 
atively that  the  bill  of  exception  was  not  filed  within 
the  time  fixed  by  order  of  the  court  and  the  agree- 
ment of  parties,  and  it  does  not  appear  that  any 
evidence  was  made  of  record.  A  stipulation  of  the 
parties  which  provides  for  the  submission  of  the  cause 
on  the  two  abstracts,  and  waives  a  transcript  of  the 
record,  has  been  filed.  But  that  does  not  answer  the 
purpose  of  a  denial  of  the  additional  abstract,  nor 
show  that  the  two  abstracts  contain  all  the  evidence 
upon  which  the  case  was  heard.  In  view  of  the  con- 
dition in  which  the  record  appears,  we  cannot  deter- 
mine any  question  which  requires  an  examination  of 
the  evidence,  and  as  the  appellees  have  not  filed  an 
argument,  we  will  follow  our  practice  in  such  cases, 
and  consider  only  those  questions  which  seem  to  be  of 
controlling  importance. 

II.  The  court,  in  referring  to  the  mortgage  and 
two  notes  which  it  was  designed  to  secure,  charged 
the  jury  as  follows:    "You  are  instructed,  that  under 

the  mortgage  defendant  had  the  right  to  take 
2         possession  of  all  the  property  therein  described, 

at  any  time  he  chose  to  do  so,  and  no  damage 
could  be  assessed  against  him  for  such  taking.  He 
did  not,  however,  have  any  right  to  sell  said  property 
before  the  debt  secured  thereby  became  due.    In  other 
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secured  thereby  became  doe,  or  any  part  thereof,  then 
he  is  liable  to  account  to  the  plaintiffs  for  the  fair  and 
reasonable  value  of  the  property  so  sold,  without  refer- 
ence to  the  amount  for  which  the  sale  was  made." 
The  appellant  insists  that,  so  far  as  this  portion  of  the 
charge  denied  the  right  of  the  mortgagee  to  sell  the 
mortgaged  property  for  the  portion  of  the  debt  not 
due,  it  was  erroneous.  The  condition  of  the  mort- 
gage is  that,  if  the  mortgagors  shall  pay  to  the  mort- 
gagee the  two  notes  described,  "according  to  the  tenor 
thereof,  then  these  presents  to  be  void;  otherwise  in 
full  force."  The  mortgage  also  contains  the  following 
provision:  "And  I,  the  said  K  Koster  &  Sons,  do 
agree  with  the  said  Charles  Seney,  that  these  presents 
shall  be  his  sufficient  authority  to  take  immediate 
possession  of  said  goods  and  chattels  at  any  time  he 
may  choose,  and  to  sell  at  public  auction  sufficient  of 
the  same  to  pay  the  debt,  with  all  reasonable  costs 
and  attorney's  fees;  the  balance  of  the  proceeds  to  be 
accounted  for  to  the  mortgagor  on  demand."  This 
gave  to  the  mortgagee  the  right  to  take  actual  pos- 
session of  the  mortgaged  property  at  any  time  he 
elected  to  do  so,  whether  the  debt  it  was  designed  to 
secure  was  due  or  not;  but  did  it  give  him  the  right 
to  sell  before  maturity  of  the  notes  which  it  was  given 
to  secure?  It  seems  to  us  that  to  so  hold  would  not 
only  render  nugatory  some  of  the  express  language  of 
the  instrument,  but  also  give  to  it  a  meaning  the 
parties  never  intended.  The  condition  of  the  mort- 
gage was:  "That  if  said  Koster  &  Sons  shall  pay  to 
said  Chas.  Seney,  his  heirs  and  assigns,"  etc.,  "his  two 
promissory  notes  dated  March  1st,  and  described  as 
follows,  to-wit:  One  for  $722  and  75-100,  payable 
October  1, 1893,  and  one  for  $250,  payable  October  1 1 
1894,  with  interest  at  the  rate  of  8  per  cent,  per  annum, 
according  to  the  tenor  thereof,  then  these  presents  to 
be  void;  otherwise  in  full  force."    By  the  express 
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terms  of  the  instrument  the  debt  was  not  to  become 
due  until  the  maturity  of  the  notes.  According  to 
appellant's  contention,  the  condition  permitting  sale 
by  the  mortgagee  authorized  him  to  sell  at  any  time, 
and  to  cancel  the  indebtedness,  whether  matured  or 
not  We  do  not  think  this  is  a  correct  construction 
of  the  instrument.  Authority  to  sell  to  pay  a  debt 
does  not  ordinarily  contemplate  a  sale  before  the  debt 
is  due,  and  it  should  not  be  held  to  do  so  when 
conferred  upon  a  mortgagee,  as  in  this  case,  excpt 
that  such  construction  be  the  only  reasonable  and 
consistent  one  to  be  deduced.  If  appellant's  con- 
tention should  be  adopted,  it  would  not  only  deprive 
the  mortgagor  of  his  equity  of  redemption,  but 
it  would  also  change  the  maturity  of  his  notes, 
and  make  them  payable  upon  demand.  This  identical 
question  was  determined  by  this  court  adversely  to 
appellant  in  the  case  of  Bank  v.  Taylor ^  67  Iowa,  572 
(25  N.  W.  Rep.  810),  and  this  extract  from  the  opinion 
in  that  case  is  peculiarly  applicable  here:  "In  deter- 
mining the  effect  of  the  instruments,  both  conditions 
must  be  considered,  and  when  they  are  considered 
together  we  think  that,  while  they  empower  the  holder 
to  take  possession  of  the  mortgaged  property  before 
the  maturity  of  the  debt,  if  he  deemed  himself  inse- 
cure, they  did  not  empower  him  to  sell  it  until  after 
after  its  maturity,  for  the  mortgagor's  equity  of 
redemption  did  not  expire  until  the  maturity  of  the 
debt.  The  debt  evidenced  by  the  instruments  was  not 
subject  to  be  diminished  before  its  maturity,  and  there 
is  no  uncertainty  as  to  the  amount  to  be  recovered 
thereon  at  maturity.''  Nothing  need  be  added  to  this 
language  of  Reed,  J.,  as  it  seems  to  be  conclusive.  It 
is  said,  however,  that  this  case  has  been  overruled  by 
the  later  case  of  Robinson  v.  Gray,  90  Iowa,  699  (57  N. 
W.  Rep.  614).  But  not  so,  we  think.  The  case  is  not 
expressly  overruled  by  this  later  one.  On  the  contrary, 
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it  is  carefully  and  clearly  distinguished,  and  it  is  man- 
ifest, we  think,  that  there  was  no  intention  to  overrule 
it.  The  condition  in  the  Robinson- Gray  Case  was  as 
follows:  "*  *  *  Whenever  the  said  mortgagee 
shall  choose  so  to  do,  then,  and  in  that  case,  it  shall 
be  lawful  for  the  said  mortgagee  *  *  *  to  take 
immediate  possession  of  said  goods  and  chattels, 
*  *  *  and  to  sell  the  same,  *  *  *  or  so  much 
thereof  as  shall  be  suflBcient  to  pay  the  amount  due,  or 
to  become  due,  as  the  case  may  be,  with  all  interest, 
taxes,"  etc.  Here  was  not  only  authority  to  sell  to 
pay  the  debt  according  to  its  terms,  but  to  sell  to  pay 
the  debt,  whether  due  or  not.  As  said  by  Rothrock, 
J.,  in  the  Robinson  Case^  "It  will  be  seen  from  an 
examination  of  that  part  of  the  mortgage  in  the  case 
at  bar,  that  the  provisions  thereof  are  not  the  same  as 
those  in  the  cited  case."  Bank  v.  Taylor.  After 
remarking  that  the  provisions  in  regard  to  taking 
possession  are  the  same  in  the  two  cases,  Judge  Roth- 
rock  continues:  "But  in  the  case  at  bar  there  is  the 
further  provision  that,  after  seizing  the  property,  the 
mortgagee  may  *sell  the  same  at  public  or  private 
sale,  or  so  much  thereof  as  may  be  sufficient  to  pay 
the  amount  due,  or  to  become  due,  as  the  case  may  be/ 
How  could  it  be  possible  to  make  a  sale  of  the  prop- 
erty, and  pay  the  amount  to  become  due,  unless  the 
sale  was  made  before  the  account  becomes  due?  The 
authority  given  to  sell,  as  plainly  provides  that  a  sale 
may  be  had  before  the  amount  becomes  due  as  if  it 
had  been  so  stated  in  exact  language.  There  is  no 
room  for  construction,  as  in  the  case  of  Bank  v.  Tay- 
lorJ^  Nothing  further  need  be  said  to  show  that  the 
case  of  Bank  v.  Taylor  was  not  overruled  in  the  Rob- 
inson-Gray Case.  From  the  dissenting  opinion  of 
Given,  J.,  it  also  appears  that  the  Taylor  Case  was 
fully  considered,  and  that  there  was  no  intention  on 
the  part  of  the  majority  of  the  court  to  overrule  it. 
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For  the  reasons  stated,  the  instruction  complained  of 
was  not  erroneous. 

III.  It  is  claimed  that  other  paragraphs  of  the 
charge  were  erroneous,  as  applied  to  the  facts  in  the 
case.  As  the  evidence  is  not  before  us,  we  cannot 
determine  whether  the  claim  thus  made  is  well 
founded.  Other  questions  discussed  cannot  be  consid- 
ered for  the  same  reason.  There  is  no  prejudicial 
error  in  the  record,  and  the  judgment  is  affirmed. 

Robinson,  J.  (dissenting). — I  cannot  agree  to  the 
interpretation  of  the  mortgage  in  controversy,  adopted 
in  the  opinion  of  the  majority.  It  is  not  claimed  that 
the  mortgage  was  obtained  by  fraud,  nor  that  it  does 
not  correctly  represent  the  contract  of  the  parties. 
Therefore  its  terms  should  be  controlling.  The 
opinion  of  the  majority  holds,  correctly,  as  I  think, 
that  the  stipulation  in  regard  to  the  foreclosure  of  the 
mortgage  "gave  to  the  mortgagee  the  right  to  take 
actual  possession  of  the  mortgaged  property  at  any 
time  he  elected  to  do  so,  whether  the  debt  it  was 
designed  to  secure  was  due  or  not,"  but  holds  that  it 
did  not  give  him  the  right  to  sell  the  property  before 
the  maturity  of  the  notes.  The  mortgage  was  given 
on  the  seventeenth  day  of  March,  1893.  The  first 
note  it  secured  was  due  October  1, 1893,  and  the 
second  one  a  year  later.  Therefore,  according  to  the 
rule  of  the  opinion  of  the  majority,  the  mortgagee 
might  have  taken  possession  of  the  mortgaged 
property  in  March,  1893,  and  held  it  at  the  cost  of  the 
mortgagors  more  than  a  year  and  a  half  before 
selling  it.    The  mortgaged  property  consisted  of  five 
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and  twenty-five  dollars.     A  condition  which  would 
permit  the  mortgagee  to  deprive  the  mortgagor  of 
the  use  of  such  property  for  a  year  and  a  half,  and 
charge  him  the  reasonable  cost  of  keeping  it  during 
all  that  time,  is,  on  the  face  of  it,  so  unreasonable,  as 
to  challenge  investigation.    It  was  well  said  in  Robin- 
son V.  Gray,  90  Iowa,  705  (57  N.  W.  Rep.  616),  that: 
"The  consequences  of  holding  that  there  may  be  pos- 
session, but  no  sale,  are  apparent.    If  the  mortgage 
in  such  case  be  upon  live  stock,  and  the  debt  has  a 
long  time  to  run  before  maturity,  such  a  procedure 
would  be  ruinous  to  the  security,  and  a  loss  to  both 
parties.'*    So,  in  this  case,  to  construe  the  mortgage 
to  permit  the  mortgagee  to  take  and  hold  the  mort- 
gaged property  for  a  year  and  a  half  before  selling  it, 
would  be  to  give  him  a  power  to  harass  the  mortgagor 
and  destroy  the  value  of  the  mortgaged  property  by 
consuming  it  in  the  payment  of  costs,  which  he  should 
not  have  unless  clearly  required  by  the  terms  of  the  con- 
tract. Such  a  contract  could  be  made  a  mere  instrument 
of  opprjBssion.    The  mortgage  construed  in  Robinson  v. 
Gray  and  in  Wells  v.  Chapman,  59  Iowa,  660  (13  N.  W. 
Rep.  841),  authorized  a  sale  of  the  property  "to  pay 
the  amount  due  or  to  become  due,  as  the  case  may 
be,"  while  the  mortgage  involved  in  this  case  author- 
ized a  sale  "to  pay  the  debt."    In  my  opinion,  these 
provisions  are,  in  legal  effect,  precisely  the  same.   The 
word  "amount,"  used  in  the  first  two,  standing  alone, 
is  not  the  equivalent  of  the  word  "debt;"  but  the 
phrase  "the  amount  due,"  or  "to  become  due,"  as 
used,  is  the  exact  equivalent  of  the  word  "debt,"  as 
used  in  the  mortgage  in  controversy.    The  debt  of 
that  mortgage  is  represented  by  the  two  notes  which 
it  was  given  to  secure,  and  had  an  existence  from  the 
time  they  were  given.    An  obligation  to  pay  a  sum  of 
money  is  none  the  less  a  debt  because  it  is  not  due. 
Scott  V.  City  of  Davenport^  34  Iowa,  213.     The  true 


Digitized  by 


Google 


668  KosTEB  T.  Sbnby.        -- •        [100  Iowa 

interpretation  of  the  contract  in  question  appears  to 
me  to  be  as  follows:  Payment  of  the  notes,  according 
to  their  tenor,  would  have  made  the  mortgage  void, 
but  the  mortgagee  was  not  obliged  to  wait  for  either 
note  to  matuje.  He  could,  at  his  option,  take  posses- 
sion of  and  sell  the  property  at  any  time,  and  make 
the  notes  payable  at  any  time  to  the  extent  of  the 
amount  realized  from  the  sale,  if  it  did  not  exceed  the 
sums  due  on  them.  While  such  a  contract  as 
that  may  be  improvident,  yet  it  appears  to  be 
much  less  objectionable  than  the  one  which 
the  opinion  of  the  majority  holds  was  made. 
The  interpretation  for  which  I  contend  appears  to  me 
to  be  fully  sustained  by  the  cases  of  Robinson  v.  Gray^ 
and  Wells  v.  Chapman,  supra.  See,  also,  Richardson  v. 
Goffman,  87  Iowa,  124  (54  K  W.  Rep.  356);  Cole  v. 
Shaw  (Mich.)  61  N.  W.  Rep.  869.  It  is  true  that  the 
case  of  Bank  v.  Taylor,  67  Iowa,  572  (25  N.  W.  Rep. 
.^810),  may  be  regarded  as  authority  for  a  different  con* 
elusion,  but  it  appears  to  me  to  be  in  conflict  with 
Wells  V.  Chapman,  supra,  and  to  have  been  overruled 
in  effect  by  Robinson  v.  Gray,  supra,  and  to  be  in  vio- 
lation of  well  established  rules  of  interpretation. 
True,  the  last-named  case  does  not  overrule  the  Tay- 
lor Case  in  terms,  and  it  refers  to  some  verbal  differ- 
ences between  the  instruments  construed  in  the  two 
cases,  but  the  rule  of  the  Taylor  Case  was  not  approved, 
and  it  was  referred  to  in  terms  which  may  well  be 
regarded  as  implying  doubt  as  to  its  correctness.  The 
interpretation  for  which  I  contend,  appears  to  me  to 
be  required  by  the  language  of  the  mortgage  in  ques- 
tion, and  to  be  much  more  reasonable  and  beneficent 
than  the  other.  Its  practical  operation,  in  most  cases, 
would  secure  a  larger  amount  from  the  sale  of  the 
mortgaged  property,  to  apply  on  the  mortgage  debt 
than  would  be  obtained  under  the  rule  of  the  major- 
ity.   An  honest  mortgagee  may  find  it  necessary  to 
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take  possession  of  the  property  pledged  as  security  to 
preserve  it  from  waste,  or  wrongful  conversion,  by  the 
mortgagor,  yet  under  the  rule  of  the  majority  opinion 
he  may  be  compelled  to  keep  it  until  the  cost  of  main- 
tenance has  consumed  a  large  share,  if  not  all,  of  its 
value,  and  to  that  extent  all  parties  in  interest  be 
deprived  of  benefit  from  it.  My  opinion  is  that  the 
district  court  erred  in  its  charge  to  the  jury,  and  that 
the  judgment  should  be  bbvebsbd. 


The  Aultman  &  Taylob  Company  v.  Leonabd  Lawson, 
et  al.,  Appellants. 

C^itnelss  mvisiBn[«iTT:  Construction.  A  contract  for  the  sale  of  a 
separator  and  engine  is  divisible,  and  the   purchaser  cannot 

1  rescind  the  contract  in  its  entirety  for  breach  of  warranty  as  to 
the  engine  alone,  where  the  warranty  as  to  the  engine  and  the 
separator  are  separate,  and  the  contract  provides  that  the  war- 

8  ranty  as  to  one  shall  not  apply  to  the  other,  nor  in  any  way  affect 
the  payment  of  the  purchase  price  of  the  other,  and  the  consider- 
ation, though  stated  in  one  lump  sum,  is  the  aggregate  of  prices 

8  agreed  upon  as  to  the  different  parts,  notwithstanding  that  the 
property  was  described  as  an  establishment. 

8amb.    It  cannot  be  urged  against  the  divisibility  of  a  contract  for 

the  purchase  of  a  threshing  outfit,  consisting  of  several  parts,  that 

4    the  consideration  is  stated  as  a  gross  sum,  where  it  appears  that 

this  is  the  aggregate  of  the  prices  agreed  upon  as  to  the  different 

^      parts. 

Appeal  from  Shelby  District  Court. — ^Hon.  Walter  L 
Smith,  Judge. 

1/7EDNB8DAY,  JaNUABY  20,  1897. 
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Aultman  &  Taylor  Eureka  engine  complete;  also,  one 
tank  wagon  complete."  Defendants  answered  that  the 
notes  sued  upon  were  given  for  the  purchase  price  of 
the  property  described  in  the  mortgage,  and  pleading 
breach  of  warranty,  rescission,  and  failure  of  consid- 
eration. Judgment  was  rendered  for  the  full  amount 
of  the  notes  in  favor  of  the  plaintiff,  and  decree  entered 
foreclosing  said  chattel  mortgage.  Defendants  appeaL 
— Affirmed. 

Byers  dk  Lochwood  for  appellants. 

Thos.  H.  Smith  for  appellee. 

Given,  J. — I.  The  learned  district  judge  found 
as  follows:  '*(!)  That  defendants  executed  to  plain- 
tiff the  notes  and  mortgages  alleged  in  the  petition. 

(2)  That  said  notes  and  mortgages  were  given  in  con- 
sideration of  what  is  known  as  one  of  •plaintiff's  No. 
32  establishments,  sold  by  plaintiff  to  Leonard  Law- 
son,  under  a  written  contract,  a  copy  of  which  is 
attached  to  defendants'  second  amendment  to  answer. 

(3)  That  defendants  have  failed  to  establish  that  said 
contract  was  obtained  by  such  false  representation 
on  the  part  of  plaintiff,  as  to  entitle  defendants  to 
avoid  or  rescind  the  same.  (4)  That,  by  the  express 
terms  of  said  written  contract,  said  machinery  was 
sold,  'subject  solely  and  only  to  the  warranty  printed 
below';  and  that  thereby  all  other  warranties, 
whether  express  or  implied,  are  excluded.  (5)  That 
the  establishment  sold  to  said  defendant  Leonard 
Lawson  consisted  of  a  traction  engine,  a  separator,  a 
water  tank,  a  weigher  and  elevator,  and  other  things 
incident  to  a  complete  steam  threshing  outfit. 
(6)  That  said  separator  complied  with  all  the  terms  of 
the  written  contract.  (7)  That  it  was  provided  by 
said  written  contract  that,  *when  engine  and  thjresher 
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is  sold  as  an  establishment,  the  failure  of  any  part  of 
machine  to  fulfill  its  warranty  shall  not  in  any  way, 
affect  the  payment  of  the  purchase  price  of  any  other 
part  or  parts  of  said  establishment/  and  that  thereby 
defendants  are  precluded  from  rescinding  as  to  the 
separator.    (8)  That,  this  being  a  suit  on  notes  nego- 
tiable in  form,  they  import  a  full  consideration;  and, 
to  defeat  a  recovery  to  the  full  extent  of  said  notes 
defendants  must  prove  the  extent  to  which  the  con- 
sideration has  failed,  and  that  they  have  wholly  failed 
to  do  so." 

The  court  held  "that  when  a  suit  is  brought  on  a 
negotiable  promissory  note,  and  the  defendant  relies 
on  a  partial  failure  of  consideration,  or  a  set-off,  he 
cannot  defeat  a  recovery  of  the  whole  amount  of  the 
note,  without  showing  the  amount  of  such  failure  to 
set  off."    Appellants'  sole  complaint  is  of  this  holding 
by  the  court.    They  concede  that,  if  the  written  con- 
tract of  purchase  is  divisible,  the  conclusion  is  correct, 
but  contend  that  it  is  not  divisible,  and  there- 
1         fore  the  court  erred.    The  sole  question  to  be 
considered  is,  whether  the  written  contract  is 
divisible.    Other  questions  are  discussed  by  appellee, 
but,  in  view  of  this  single  contention  of  appellants, 
they  need  not  be  considered;  for,  if  appellants'  con- 
tention is  correct,  the  judgment  must  be  reversed,  and 
if  not,  it  must  be  aflSrmed.    The  contract  of  purchase 
is  in  the  form  of  an  order  from  the  defendant  Lawson 
to  the  plaintiff,  for  "one  of  your  No.  32  establishments, 
consisting  of  Eureka  12  horse  power  engine  complete; 
82  in.  cylinder;  separator,  48  in.  rear;  also,  150  ft. 
Gaudy  belt;  also,  one  weigher  and  elevator,  combined; 
one  tank  wagon, — all  complete."    By  the  next  para- 
graph, Lawson  agrees  to  pay  the  freight  charges,  "and 
further  agrees  to  pay  to  your  order,  before  the  time  of 
delivery,  the  sum  of  nineteen  hundred  and  eighty  dol- 
lars, as  follows."    Then  follows  the  provision  for  the 
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five  promissory  notes,  the  last  falling  due  January  1, 
1894,  being  the  notes  saed  upon,  and  to  secure  which 
the  mortgage  was  given.  The  contract  is  quite  lengthy, 
and  we  will  only  notice  so  much  thereof  as  is  neces- 
sary to  a  determination  of  the  question  under  consid- 
eration. It  provides  that  the  sale  is  "subject  fully 
and  solely  and  only  to  the  warranty  printed  below/' 
Therefore,  evidence  as  to  other  warranties  cannot  be 
considered.  Printed  below  is  a  paragraph  entitled, 
^Warrant  on  Thresher,^'  wherein  it  is  warranted  "that 
with  good  management,  the  'Aultman-Taylor*  thresher, 
is  capable  of  doing  a  good  business  in  threshing  and 
cleaning  grain,  and  is  superior  in  its  adaptation  for 
separating  and  saving  from  the  straw  the  various  kinds 
and  conditions  of  grain  and  seeds."  This  warranty 
is  further  conditioned  that  the  purchaser  shall  fol- 
low the  printed  rules  of  the  manufacturers,  and  if,  by 
80  doing,  he  is  unable  to  make  it  operate  well,  will 
give  written  notice  by  registered  letter.  "If  they  are 
not  able  to  make  it  operate  well  (the  purchaser  ren- 
dering necessary  and  friendly  assistance),  and  the 
fault  is  in  the  machine,  it  is  to  be  taken  back,  and  the 
payments  refunded,  or  the  defective  part  remedied 
and  made  the  same  as  in  their  other  machines,  which 
do  perform  satisfactorily.*'  The  next  paragraph  is 
entitled  "Warranty  on  Engine,"  and  warrants  "that 
with  good  management  the  'Aultman-Taylor*  engine 
is  capable  of  supplying  as  much  power  as  any  engine 
of  the  same  horse  power  made  in  the  United  States, 
and  that  it  is  constructed  of  first-class  material 
throughout."  This  warrant  is  further  conditioned  the 
same  as  that  on  the  thresher.  The  next  paragraph  is 
entitled  "Warranty  on  Sawmill,"  but,  as  no  sawmill 
was  purchased,  it  need  not  be  further  noticed.  Said 
contract  contains  these  further  provisions:  "The 
warranty  on  engine  applying  to  engine  only,  the  war- 
ranty on  thresher  to  thresher  and  horse  power  only, 
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when  engine  and  thresher,  or  engine  and  sawmill,  or 
any  other  combination  of  machinery  is  sold  as  an  estab- 
lishment, the  failure  of  any  part,  or  machine,  to  fulfill 
its  warranty  shall  not  in  any  way  affect  the  payment 
of  the  purchase  price  of  any  other  part,  or  paxts,  of 
said  establishment." 

n.  "A  party  is  not  entitled  to  rescind  a  divisible 
contract  for  a  breach  of  its  conditions,  unless  such 
breach  goes  to  the  whole  consideration."    Hanson  v. 

Heating  Co.,  73  Iowa,  77  (34  N.  W.  Rep.  495); 
2         Myer  v.  Wheeler,  65  Iowa,  390  (21  N.  W.  Rep, 

692),  and  cases  there  cited.  In  Parsons,  Cont. 
(8th  Ed.),  page  634,  on  the  subject  of  the  entirety 
of  contracts,  it  is  said:  "No  precise  rule  can  be  given 
by  which  this  question  in  a  given  case  may  be  settled. 
Like  most  other  questions  of  construction,  it  depends 
upon  the  intention  of  the  parties;  and  this  must  be 
discovered  in  each  case,  by  considering  the  language 

employed  and  the  subject-matter  of  the  con- 
8       tract."    Appellants  rest  their  contention,  that 

the  contract  is  an  entirety,  on  the  claim  that  the 
machinery  was  sold  "as  an  establishment,"  and  that 
the  consideration  is  in  "one  lump  sum."  If  nothing 
further  appeared,  the  language  of  the  contract  in 
these  respects  would  clearly  indicate  that  it  was 
intended  as  a  single  contract.  It  will  be  observed, 
however,  that  the  contract  as  to  the  thresher,  and  as 
to  the  engine,  are  separately  expressed,  and  that  the 
failure  of  either  "to  fulfill  its  warranty,  shall  not  in 
any  way  affect  the  payment  of  the  purchase  price  of 
any  other  part  or  parts  of  said  establishment." 
While  it  required  both  engine  and  thresher  to  make  a 
complete  establishment,  either  could  be  used  with 

another  engine  or  thresher;  and  hence  the  pro- 
4         vision  that  a  failure  of  one  should  not  affect 

payment  for  the  other.  True,  the  consideration 
is  stated  in  "one  lump  sum,"  but  the  evidence  shows  that 
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sum  was  the  aggregate  of  prices  agreed  upon  as  to  the 
different  parts.  The  contract  does  not  show  the  prices 
on  different  parts,  but,  being  silent  on  that  subject,  it 
was  competent  to  proYO  what  the  agreement  was  in 
that  respect,  such  proof  not  being  in  contradiction  of 
the  contract.  Defendant  received,  with  the  establish- 
ment, an  elevator  and  weigher,  price  ninety  dollars, 
which  was  taken  back  at  his  request,  and  the  price 
credited  on  the  notes,  fifteen  dollars  being  credited  on 
each. 

AppeDants  cite  Fletcher  v.  Amett  (S,  D.)  57  N.  W. 
Bep.  915.  The  ruling  is  well  summarized  in  the  head- 
note,  as  follows:  ^A  contract  on  the  part  of  father 
and  son  to  convey  land  owned  by  the  father  individu- 
ally, and  land  owned  by  the  son  individually,  to  a 
party  who  agrees  to  convey  a  tract  of  land  on  which 
there  was  a  mortgage,  but  who  agrees  to  pay  off  and 
discharge  said  mortgage,  and  pay  one  thousand  and 
forty  dollars  cash,  constitutes  an  entire  contract, 
although  there  may  be  a  clause  in  the  contract  that 
in  case  the  mortgage  is  not  paid  off,  and  the  one  thou- 
sand and  forty  dollars  cash  not  paid,  the  deed  to  the 
land  conveyed  by  the  father  shall  be  returned,  and  the 
party's  right  to  such  land  be  forfeited."  An  examina- 
tion of  that  contract  shows  that  it  does  not  contain 
any  similar  provisions  to  those  found  in  this  contract, 
and  that  the  decision  is  not  in  point  in  this  case.  Baird 
V.  Boehner,  77  Iowa,  622  (42  N.  W.  Rep.  454),  also  cited, 
was  a  civil  action  for  seduction.  Defendant  set  up  a 
contract  of  settlement,  whereby,  in  consideration  of  a 
sum  to  be  paid,  plaintiff  agreed  to  leave  and  to  stay 
away  from  Malvern  for  one  year,  and  to  "waive  all 
claims,  both  criminal  and  civil,"  against  the  defend- 
ant. The  court  held  the  agreement  to  wsive  all  claims 
"criminal''  to  be  illegal,  and  that  the  contract  was  not 
severable.     The   court   says:     "If   plaintiff   should 
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attempt  to  enforce  the  contract  after  she  had  violated 
it  by  prosecuting  defendant,  she  could  not  insist 
that  the  contract  is  divisible,  and  that  she  should 
recover  to  the  extent  to  v^hich  her  other  promises 
constituted  a  part  of  the  consideration.  It  will 
not  be  claimed  that  she  could  recover.  It  could 
not  be  determined  just  what  sum  defendant  ought 
to  recover  against  plaintiff's  claim  to  recover  for 
his  breach  of  the  contract."  We  have  stated 
enough  of  the  case  to  show  that  it  is  not  authority  for 
holding  that  this  contract  is  not  severable.  Wernli 
V.  Collins,  87  Iowa,  548  (54  N.  W.  Rep.  365),  is  cited 
and  especially  relied  upon.  That  action  was  upon  a 
contract  whereby  plaintiff  agreed  to  erect  a  wind- 
mill pump,  tower,  well,  and  the  necessary  conducting 
pipes,  and  "to  furnish  a  good  supply  of  water  for 
stock,"  for  two  hundred  and  sixty-five  dollars,  for 
which  plaintiff  was  to  give  her  note.  He  failed  to 
furnish  a  good  supply  of  water  for  stock,  and  the 
defendant  rescinded  the  contract.  We  held  that  this 
contract  was  an  entirety,  and  that,  because  of  plain- 
tiff's failure,  the  defendant  had  a  right  to,  and  did, 
rescind  the  contract,  and  therefore  plaintiff  was  not 
entitled  to  recover  thereon.  The  case  is  distinguished 
from  actions  on  the  quantum  meruit  where  there  was  a 
partial  failure.  There  were  no  separate  warranties 
in  that  case  as  in  this,  and  no  provision  that  the  failure 
of  any  part  should  not  affect  the  payment  of  the  pur- 
chase price  of  any  other.  It  seems  to  us  entirely  clear 
that  it  was  the  intention  of  the  parties  that  this  should 
be  a  severable  contract.  We  may  add  that  we  have 
examined  the  evidence,  and  reach  the  conclusion  that 
the  defendants  have  failed  to  show  a  breach  of  either 
of  the  warranties.  There  is  but  little  complaint 
as  to  the  thresher,  and  we  think  the  failure  of 
the  engine  to  work  as  expected,  is  attributable  to 
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mismanagement,  rather  than  to  any  defect  or  want  of 
capacity.    The  judgment  of    the   district   court  is 

AFFIBMED. 


Thb  State  Bank  of  Tabob  v.  H.  G.  Bbbwbb,  Appellant. 

Eridence:    BEFBEsmNO  becoy  lbjtion.    A  cashier  of  a  bank  who 

testifies  that  he  made  the  entries  in  the  bank  books  from  slips 

1    used  in  the  ordinary  course  of  the  bank's  business,  at  the  time  of 

the  transaction  in  question,  and  knew  them  to  be  correct,  may  be 

permitted  to  refresh  his  memory  therefrom. 

Harmless  Error:  taking  sxhibits  to  juby  boom.  While  an 
admission  in  the  pleadings,  of  the  execution  of  a  note  sued  on 
does  not  authorize  the  court  to  permit  the  Jury  to  take  the  note 
8  to  their  room,  unless  it  is  introduced  in  eyidence,  yet  the  fact  that 
It  is  so  taken  is  without  prejudice,  where  a  copy  of  it  is  set  out  in 
Hub  pleadings  which  the  Jury  may  properly  take. 

Appeal:    bboobd  below:    Evidence,    The  question  of  the  admissi- 
bility as  eyidence,  of  slips  of  paper  marked  as  exhibits,  is  not 
8    raised  by  an  abstract  showing  that  ''plaintiff's  offer  in  eyidence" 
said  exhibits,  and  that  the  objection  thereto  was  oyerruled. 

Objection  below.    The  admission  of  the  testimony  of  a  witness 
who  is  permitted  to  use  a  memorandum  to  refresh  his  recollection, 
1    is  not  rendered  erroneous  because  he  shows,  on  cross-examina- 
tion, that  he  has  no  independent  recollection  of  the  matters  tes* 
tified  to,  unless  a  motion  is  then  made  to  exclude  his  testimony. 

Aj^peal  from  Fremont   District    Court. — Hon.  A.  B. 
Thobnell,  Judge. 

Thtjbsdat,  Januaby  21,  1897. 

Suit  on  two  notes,  one  of  two  hundred  dollars  and 
the  other  of  four  hundred  and  sixty-five  dollars.  Defend- 
ant Brewer  admits  the  execution  of  the  two  hundred 
dollar  note  as  surety,  but  says  that  he  was  released 
therefrom  by  plaintiff,  in  consideration  of  his  satis- 
faction of  a  mortgage  held  by  him  on  the  property  of 
the  other  defendant,  Ramsey.  He  also  alleges  that 
the  four  hundred  and  sixty-five  (JoU^ff  UOt©  had  been 
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executed  by  Ramsey  and  accepted  by  the  bank  before 
he  (Brewer)  signed  it,  and,  therefore,  his  signature  was 
without  consideration;  and  he  also  claims  that  it  was 
obtained  by  fraud.  Trial  to  jury,  verdict  and  judg- 
ment for  plaintiff,  and  defendant  Brewer  appeals. — 
Affirmed. 

Geo.  E.  Draper  and  W.  E.  Mitchell  for  appellant 

Wm.  Eaton  and  L.  A.  Hill  for  appellee, 

Ladd,  J. — In  the  ordinary  course  of  plaintiff's 
business,  memoranda  were  made  on  slips  of  paper  at 
the  time  of  the  transactions,  and  from  these  slips  its 
books  were  made  up.  Hall,  the  assistant  cashier,  tes- 
tified that  he  made  the  entries  in  the  books  from  the 

slips  at  the  time  of  the  transactions,  and  knew 
1         them  to  be  correct.    He  was  then  permitted, 

over  the  objection  of  the  defendant,  to  refresh 
his  memory  therefrom,  and  testify.  On  cross-exam- 
ination he  stated  that  he  was  simply  testifying  from 
the  record,  and  not  from  memory.  The  ruling  of  the 
court,  when  made,  was  correct.  If  it  appeared  on 
cross-examination  that  the  witness,  after  refreshing 
his  memory,  could  not  recall  the  matters  referred  to, 
the  defendant  might  properly  have  moved  that  the 
evidence  already  given  be  stricken  from  the  record. 

II.    The  slips  relating  to  the  transactions  con- 
cerning which  evidence  was  introduced,  were  marked 
exhibits,  and  thereafter  the  abstract  shows  that  "plain- 
tiffs offer  in  evidence  Exhibits  5, 6,  7,  and  8/' 
6         and    the    objection    thereto    was    overruled. 
Whether  these  slips  were  ever  introduced  in 
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III.  ConTplaint  is  made  of  the  action  of  the  court 
in  permitting  the  jury  to  take  to  their  room  the  notes 
on  which  the  action  was  brought.    Admitting  the  exe- 
cution of  an  instrument  in  the  pleadings  does 

8  not  authorize  the  court  to  allow  the  jury  to  take 
it  to  their  room,  unless  it  has  been  introduced 
in  evidence.  It  is  not  error,  however,  for  the  jury  to 
take  with  them  the  pleadings,  and  it  is  di£Scult  to 
understand  how  the  examination  of  the  original 
instruments  by  the  jury,  instead  of  the  copies  con- 
tained in  the  pleadings,  would  be  prejudicial  to  either 
party.  In  any  event,  the  defendant  in  this  action  was 
not  prejudiced. 

IV.  Exception  is  taken  to  some  of  the  instruc- 
tions. They  are  considered  in  the  argument  as  abstract 
propositions  of  law,  and  not  in  connection  with  the 
facts  in  the  case.  As  applied  to  the  evidence,  they 
clearly  and  fully  state  the  law. — ^Affirmed. 


'Phb  Corn  Palaob  and  Interstate  Fair  Assooiation 
y.  HoRNiOE,  Hess  &  More,  Appellants. 

Praotiee:  refusal  to  pbbiot  amendment  in  tbial.  Where  the 
complaint  in  an  action  on  a  subscription  sets  out  a  copy  of  the 
instrument  and  the  answer  admits  the  signing  of  <'a  paper  similar 
to  the  one  set  out  in  the  petition,"  but  states  that  defendant  has 
no  knowledge  as  to  whether  the  one  set  out  is  the  one  signed,  and 
plaintiff  thereafter  puts  in  evidence  the  original  subscription  list 
signed  by  defendant,  it  was  error  to  refuse  to  allow  defendant  to 
amend  the  answer  by  denying  that  it  signed  the  alleged  subscrip- 
tion paper,  or  that  the  signature  thereon  is  its  signature,  on  the 
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Action  on  a  subscription.  Judgment  for  plaintiff, 
and  the  defendant  appealed. — Reversed. 

J.  8.  Lothrop  for  appellant 
No  appearance  for  appellee. 

Gbangbb,  J. — The  plaintiff  is  alleged  to  be  an 
association  organized  by  H.  A.  Jandt  and  other  parties, 
too  numerous  to  mention,  for  the  purpose  of  building 
and  operating  a  corn  palace  and  fair  in  the  year  1893, 
at  Sioux  City.  The  following  instrument  is  the  basis 
of  this  action: 

"We,  the  undersigned,  for  valuable  consideration, 
hereby  promise  and  agree  to  donate  and  give  to  the 
Corn  Palace  and  Interstate  Fair  Association  of  Sioux 
City,  Iowa,  the  sums  of  money  set  opposite  our 
respective  names,  said  money  to  be  payable  in  install- 
ments at  any  time  on  demand  of  the  duly  qualified 
oflBcers  or  agents  of  said  corporation: 

"Name.  Amount. 

"Homick,  Hess  &  More.  $300.00.'' 

It  is  averred  in  the  petition  that  the  defendant 
corporation  became  a  subscriber  to  the  above  "sub- 
scription list,"  which  was  signed  by  numerous  other 
parties  in  various  amounts.  It  also  appears  from  the 
petition  that  the  association,  by  a  board  of  directors, 
levied  an  assessment  of  forty  per  cent,  on  the  amount 
subscribed,  which,  on  demand,  the  defendant  refused 
to  pay.  Plaintiff  seeks  to  recover  the  forty  per  cent., 
or  one  hundred  and  twenty  dollars.  The  answer  is  in 
five  divisions,  the  first  of  which  admits  the  signing  of 
a  paper  similar  to  the  one  set  out  in  the  petition,  but 
says  that  whether  the  one  set  out  is  the  one  it  signed 
it  has  no  knowledge  or  information  sufficient  to  form 
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a  belief,  and  therefore  denies  the  same.  Other  denials 
appear  in  the  same  division.  Other  matters  are 
pleaded  in  defense,  and,  among  them,  that  the  plain- 
tiff has  no  legal  capacity  to  sue  or  be  sued.  The  court 
sustained  a  demurrer  to  the  second  and  third  divisions 
of  the  answer,  after  which  the  cause  proceeded  to 
trial  to  a  jury.  The  plaintiff,  during  its  presentation 
of  evidence,  introduced  the  original  subscription  list 
on  which  the  action  is  based;  that  set  out  in  the  peti- 
tion being  a  copy.  Thereafter  the  defendant  asked 
leave  to  file  an  amendment  to  the  first  division  of  its 
answer  as  follows:  "Defendant  admits  that  it  is  a 
corporation;  denies  that  it  signed  the  alleged  subscrip- 
tion paper  set  up  in  petition;  denies  that  the  signature 
thereto  of  Hornick,  Hess  &  More  was  signed  thereto 
by  defendant;  and  denies  that  the  same  is  the  signa- 
ture of  said  defendant."  Leave  was  refused,  and  the 
refusal,  is  assigned  as  error. 

Prom  the  record  it  appears  that  when  the  offer  of 
amendment  was  made  it  was  resisted  on  the  ground 
that  it  would  contradict  the  sworn  answer  on  file, 
because  that  answer  admitted  that  defendant  signed 
the  subscription  paper,  and  by  the  amendment,  if  per- 
mitted, plaintiff  would  be  taken  by  surprise.  It 
appears  that  counsel  were  in  contention  as  to  the 
effect  of  the  original  answer.  We  are  led  to  think 
the  court  adopted  the  views  of  the  appellee.  How- 
ever that  may  be,  we  think  the  amendment  should 
have  been  allowed.  A  reference  to  the  original 
answer  will  show  that,  while  admitting  that  a  similar 
paper  to  the  one  set  out  had  been  signed,  there  is  care 
taken  to  avoid  the  admission  claimed  by  the  plaintiff. 
It  seems  from  the  record  that  upon  a  presentation  in 
evidence  of  the  subscription  relied  on,  so  that  the 
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to  the  genuineness  of  the  signature.  As  a  reason  why 
the  court  should  not  allow  the  amendment,  the  plain- 
tiff suggested,  as  shown  by  the  record,  that  it  is  not 
alleged  in  the  amendment  that  the  paper  was  not  exe- 
cuted for  defendant.  The  denial  in  the  amendment  is  as 
broad  as  the  averment  in  the  petition.  If  defendant 
should  show  the  signature  not  to  be  genuine,  it  would 
defeat  a  right  of  recovery,  on  the  record  as  it  is  now 
before  us;  and  counsel  for  plaintiff  stated  to  the 
court,  before  its  ruling,  that  the  proposed  answer,  if 
true,  was  a  complete  defense.  Inasmuch  as  the 
answer  must  be  verified,  and  a  similar  list  had  been 
signed,  we  do  not  see  that  the  defendant,  at  the  time 
of  filing  its  original  answer,  could  do  different  than 
to  state  the  facts  as  it  did,  and  plead  further  when 
the  fact  was  disclosed  as  to  the  signature.  For  the 
refusal  to  permit  the  amendment  the  judgment  must 
be  reversed. 

There  are  a  number  of  questions  presented,  and 
some  of  them  are  important  in  a  general  way.  Where 
we  have  no  brief  for  appellee,  we  do  not  consider 
questions  not  important  to  a  conclusion  when  there  is 
a  reversal.  See  Alhorn  v.  Alborn,  100  Iowa,  382  (69  N. 
W.  Rep.  678),  and  authorities  there  cited.— Rbvbesbd. 
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Mbs.  Ph(ebb  Lillibridgb  v.  George  W.  Allen  and 
Jennie  L.  Allen,  Appellants. 

Fnmdi    OANCBLLATiON  OF  DEED.    Evideiioe  that  plaintifC,  who  was 

over  se\  enty  years  old,  hired  a  real  estate  broker  to  dispose  of  her 

-  land,  and  that  he  exchanged  the  same  with  defendant  for  a  note 

1  secured  by  mortgage  on  twenty-four  lots,  and,  without  plaintiff's 
knowledge,  secured  an  additional  commission  from  defendant,  and 
that  her  land  was  worth  two  thousand  seven  hundred  dollars,  while 
the  mortgaged  lots  were  worth  about  one  dollar  each,  but  that  the 

4    broker  and  defendant  fraudulently  represented  to  the  plaintiff  . 

that  they  were  worth  two  hundred  dollars  each,  and  that  the  trade 
I       was  made  on  the  faith  of  such  representations,  will  sustain  a  Judg- 
ment setting  aside  the  deed  for  fraud. 

Good  faith  purchaser.    One  who  purchases  from  her  brother,  land 

2  which  he  had  procured  by  fraud  is  not  a  bona  fide  purchaser,  if 
6    the  only  consideration  was  an  antecedent  debt  due  her  for  serr- 

ices. 

Appeal:    notice  ok  co-defbxdant.    A  motion  to  dismiss  made  by 
appellee  because  appellant's  co-defendant  was  not  serred  with 
8    notice  of  appeal,  will  not  be  passed  upon  when  it  is  clear  that 
there  should  be  an  affirmance  upon  the  merits. 

Appeal  from  Hamilton  District   Court. — Hon.  S.  M, 
Weaver,  Judge. 

Thursday,  Januaby  21, 1897. 

Action  in  equity  to  set  aside  deeds  on  the  ground 
of  fraud  and  a  want  of  consideration;  also,  an  action 
to  recover  certain  notes,  or  their  proceeds.    Trial  to 
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EiKKB,  C.  J. — ^I.  Though  the  evidence  is  conflict- 
ing as  to  some  of  the  facts,  we  conclude  that  the  court 
below  was  justified  in  finding  them  to  be  substan- 
tially as  follows:    In  May,  1893,  plaintiff  resided  in 

Chicago,  HI.,  and  was  seventy -four  years  of  age. 
1         She  owned  one  hundred  acres  of  land,  situated 

in  Hamilton  county,  Iowa,  and  worth  about  two 
thousand  seven  hundred  dollars.  It  was  rented,  and 
she  held  two  rent  notes,  not  then  due,  of  one  hundred 
and  fifteen  dollars  each.  She  engaged  one  Morgan,  a 
broker  in  Chicago,  to  sell  the  land.  The  defendant, 
(Jeorge  W.  Allen,  at  the  same  time  owned  a  note 
secured  by  mortgage  on  twenty-four  lots  in  Pierre,  S. 
D.  The  note  was  for  two  thousand  four  hundred  dol- 
lars, and  drew  interest.  It  purported  to  be  given  to 
one  Prentice  by  one  Billings.  By  various  assignments 
it  had  been  transferred  to  the  defendant,  George  W. 
Allen,  who  resided  at  Polo,  111.,  and  was  engaged  in 
the  clothing  and  merchant-tailoring  business.  He  had 
known  Morgan  for  several  years,  and  the  latter  had 
acted  for  him  in  at  least  one  transaction.  In  April, 
1898,  the  defendant  George  W.  Allen  wrote  Morgan, 
advising  him  that  he  (Allen)  had  such  a  mortgage, 
and  wanting  him  to  trade  it  for  land,  and  promising 
him  a  commission  in  case  a  deal  was  made.  Morgan 
advised  him  as  to  plaintiff's  land,  and  offering  to  trade 
it  for  the  note  and  mortgage  and  four  hundred  dollars 
cash.  Allen  replied,  offering  to  trade  and  pay  three 
hundred  dollars  cash.  At  Morgan^s  suggestion,  Allen 
went  to  Chicago  and  met  plaintiff  and  Morgan. 
While  Morgan  and  Allen  deny  making  any  represen- 
tations to  plaintiff  as  to  the  value  of  the  Dakota  lots, 
still  we  think  the  court  was  justified  in  finding,  from 
her  testimony  and  other  facts,  that  both  Allen 
and  Morgan  represented  to  plaintiff  that  the  lots 
were  worth  two  hundred  dollars  each.    Plaintiff  made 
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the  trade  of  the  land  for  the  lots  and  three  hundred 
dollars  cash,  relying  upon  the  representations  as  to 
the  value  of  the  lots  which  she  had  not  seen.  After 
Allen  obtained  the  deed  to  the  land,  he  sold  the 
2  same  to  the  defendant,  Jennie  L.  Allen,  his  sis- 
ter, for  a  consideration,  as  stated  in  the  deed,  of 
ten  dollars.  It  is  claimed  that  the  actual  considera- 
tion was  the  sum  of  two  thousand  five  hundred  dol- 
lars, due  to  said  Jennie  from  her  brother  for  wages 
before  that  time  earned.  When  the  note  and  mort- 
gage was  turned  over  to  plaintiff,  an  interest  coupon 
for  one  hundred  and  sixty-eight  dollars  was  past  due, 
and  Allen  reported  to  plaintiff  that  it  had  been  paid. 
The  rent  notes  not  due  were  turned  over  to  Mien. 
This  action  was  begun  to  set  aside  the  conveyance  to 
Allen,  and  from  Allen  to  his  sister,  the  defendant,  for 
fraud,  and  because  of  failure  of  consideration.  There- 
after another  suit  was  begun  by  her  to  recover  the 
rent  notes,  or  their  proceeds.  Both  actions  were  tried 
together,  and  a  judgment  and  decree  entered  in  favor 
of  plaintiff,  setting  aside  the  deeds,  and  ordering  that 
plaintiff  pay  Gteorge  W.  Allen,  seventy  dollars,  being 
the  difference  between  the  three  hundred  dollars  paid 
by  him  and  the  face  of  the  rent  notes  turned  over  to 
him,  and  said  sum  was  paid.  The  notes  and  mortgage 
were  ordered  delivered  to  Allen,  and  the  assignment 
of  them  canceled,  and  defendants  adjudged  to  pay  the 
costs. 

II.    A  motion  was  made  by  appellee  to  dismiss 
this  appeal,  because  no  notice  of  appeal  has  been  served 
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plaintifiF  and  the  defendant,  George  W.  Allen,  for  his 

services.  It  is  not  claimed  that  plaintiff  had 
i         any  knowledge  that  Morgan  was  acting  as  the 

paid  agent  of  Allen  in  making  the  trade. 
She  supposed  he  was  her  agent,  and  looking  after 
her  interest.  There  is  reason  to  believe  that  Allen 
and  Morgan  acted  together  in  consummating  a  gross 
fraud  upon  this  plaintiff.  The  evidence  is  undis- 
puted that  the  lots  were  more  than  two  miles  from 
the  business  portion  of  the  city  of  Pierre,  and  were, 
at  the  time  of  the  trade  between  plaintiff  and  Allen, 
worth  not  over  one  dollar  each.  We  do  not,  in  such 
cases,  enter  into  a  detailed  discussion  of  the  evidence. 
Enough  has  been  shown  to  establish  a  case  of  fraud, 

which  fully  justified  the  decree  of  the  district 
6         court.     We   do   not   think   the  grantee  and 

defendant,  Jennie  L.  Allen,  took  her  deed  in 
ignorance  of  all  of  the  facts.  Her  relationship  with 
the  defendant,  the  fact  that  no  account  was  kept  of 
the  wages  for  which  it  is  claimed  this  deed  was  exe- 
cuted, though  the  grantee  was  in  the  employ  of  the 
grantor,  and  other  facts,  convince  us  that  she  was 
cognizant  of  all  the  facts  relating  to  the  value  of  the 
lots,  and  a  willing  party  aiding  in  the  perpetration  of 
the  fraud.  If,  however,  we  should  be  mistaken  as  to 
that,  still,  under  the  law,  she  is  not  a  bona  fide  pur- 
chaser. Whatever  her  rights  may  be  as  against  her 
immediate  grantor,  it  is  clear  that  she  did  not  acquire 
an  interest  in  this  land  superior  to  plaintiff's  claim 
thereon.  She  parted  with  no  security,  she  surrendered 
no  evidence  of  the  debt,  and  parted  with  nothing  of 
value.  The  entire  consideration,  if  any,  was  the  pay- 
ment of  this  antecedent  debt,  due  for  wages  for  serv- 
ices rendered  her  brother.  A  holder  of  a  conveyance 
under  such  circumstances,  takes  the  interest  conveyed 
subject  to  prior  equities  attaching  to  the  land.  2 
Pevlin^  Deeds,  pt.  815,  note  1;  Silly  man  v.  King^  3$ 


Digitized  by 


Google 


^86 


GlAPP  Y.  OSBBlfLEB. 


[100  Iowa 


Iowa,  207;  Throckmorton  v.  Rider^  42  Iowa,  85;  Light 
V.  West,  42  Iowa,  141;  Anderson  v.  Buck,  66  Iowa,  496 
(24  K  W.  Eep.  10);  Bump,  Fraud.  Conv.,  p.  493.  The 
decree  of  the  district  court  is  affibmbd. 


W.  D.  Clapp  v.  J.  A,  Grbenlbb,  Appellant. 

BesdBsitii:   dbfbnsb  or  want  of  dahagb.    It  is  no  defense  to  a 

1  bill  to  rescind  a  deed  for  mistake  as  to  the  subject-matter,  that 
the  tract  actually  conveyed  is  worth  as  much  as  the  one  plaintiff 
contracted  to  buy. 

Qffbb  and  tender.    It  is  no  defense  to  a  bill  to  rescind  a  deed  for 
8    mistcUee^  as  to  the  subject-matter,  that  plaintiff  allowed  the  land 
to  go  to  tax  sale  and  had  mortgaged  it,  where  the  complainant  ten- 
dered  a  re-conveyance  free  from  incumbrance. 

Larhes:    tendeb  held  sufficient.     A  suit  to  rescind  a  deed  for 

2  mistake  in  the  subject-matter  is  not  barred  by  laches,  where  the 
1  transaction  took  place  in  1887,  and  plaintiff  did  not  discover  that 
4    he  had  received  the  wrong  land  until  1890,  and,  after  fruitless 

negotiation  with  defendant  for  settlement,  brought  action  in 
April,  1891,  for  fraud,  and  did  not  discover  the  mistake  untU 
defendant  filed  his  answer,  in  October,  1891,  and  amended  the 
complaint  in  the  following  November,  so  as  to  seek  a  rescission 
for  the  mistake. 

ELEonoN  OF  remedies:  Fraud  and  mistake.  The  beginning  of  an 
6  action  for  fraud  in  an  exchange  of  land  is  not  an  election  to 
afiirm  the  contract,  which  will  prevent  plaintiff,  on  subsequently 
discovering  that  there  was  no  fraud,  but  a  mistake  as  to  the  tract 
which  he  was  to  receive,  from  amending  the  complaint  so  as  to 
seek  a  rescission  for  such  mistake. 

Statute  of  limitations:    Discovery.    A  suit  to  rescind  for  mistake 
10    is  not  barred  by  limitations,  though  not  brought  wittiin  the  statu- 
tory time,  if  plaintiff  did  not  discover  the  mistake  until  one 
month  before  bringing  the  suit. 
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show  that  the  action  was  barred.    It  refused  plaintiff  leaye  to 

7  rebut  this.  Held^  In  view  of  the  fact  that  plaintiff  prevailed,  and 
of  the  presumption  that  the  court  below  did  not  commit  error, 

8  inyolved  in  refusing  such  rebuttal,  it  will  be  the  theory  of  the 
decision  on  appeal,  that  the  offer  of  statutes  was  disregarded.    If 

9  this  be  not  so,  this  court,  in  view  of  the  fact  that  rebuttal  was  not 
permitted,  will  exercise  the  right  of  excluding  such  evidence,  eyen 
as  the  district  court  might  have  done,  and  this  though  its  admis- 
sion below  might  have  been  discretionary. 

Appeal  from  Keokuk  District  Court. — Hon.  D.  Byak, 

Judge. 

Thursday,  January  21, 1897. 

Originally,  this  was  an  action  at  law  to  recover 
damages  from  defendant  for  certain  false  and  fraudu- 
lent representations  made  by  him  with  reference  to 
some  Nebraska  land,  which  he  exchanged  with  plain- 
tiff for  some  land  in  Iowa.  The  defendant  answered, 
denying  that  he  made  any  false  or  fraudulent  repre- 
sentations regarding  the  Nebraska  land,  and  further 
pleading  that  the  representations  he  made  were  not 
fraudulent,  but  made  through  mistake  as  to  the  tract 
of  land  which  he  in  fact  owned  and  traded  to  plain- 
tiff. Defendant  also  pleaded  a  counter-claim,  based 
upon  certain  false  and  fraudulent  representations 
made  by  plaintiff  concerning  the  Iowa  land.  After 
the  filing  of  the  answer  the  plaintiff  amended  his 
petition,  and  asked  for  a  rescission  of  the  contract  of 
exchange  by  reason  of  mistake  as  to  the  subject-mat- 
ter. In  this  amendment  he  offered  to  execute  a  deed 
to  defendant  re-conveying  the  Nebraska  land  to  him 
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flnstamed,  and  defendant  excepted.  In  answering  the 
amendment  to  the  petition,  defendant  averred  that  it 
was  impossible  for  him  to  rescind,  because  he  had  con- 
teyed  the  Iowa  land  to  a  good-faith  purchaser.  He 
(urther  alleged  that  the  Iowa  land  had  much  increased 
in  .value  since  the  exchange  was  made,  while  the 
Nebraska  land  had  increased  but  little,  if  any,  and 
that  it  would  be  a  hardship  to  now  decree  a  rescis- 
sion. Defendant  also  pleaded  that  the  contract  of 
exdiange  was  made  in  the  state  of  Nebraska, 
where  both  parties  were  at  the  time  living,  and  that 
plaintiff's  cause  of  action  is  barred  by  the  statute  of 
limitations  of  that  state.  The  statute  relied  upon  is 
pleaded  by  the  defendant  in  his  answer.  Afterwards 
d^endant  filed  an  amendment  to  his  answer,  in  which 
he  alleged  that  plaintiff  is  not  the  owner  of  the 
Nebraska  land;  that  the  same  had  been  sold  for  taxes 
to  one  A.  E.  Hunt,  who  was,  at  the  time  of  the  com- 
mencement of  this  suit,  the  owner  of  the  real  estate 
deeded  to  plaintiff.  He  further  averred  that,  after 
receiving  the  Nebraska  land,  plaintiff  executed  a 
mortgage  thereon,  which  had  not  been  satisfied  at  the 
time  this  amendment  was  filed,  and  he  relied  upon 
these  facts  to  defeat  plaintiff's  suit  for  rescission. 
Plaintiff  also  amended  his  petition  by  stating  that  he 
did  not  discover  that  the  Nebraska  land  for  which  he 
traded  was  not  the  same  as  that  pointed  out  to  him 
by  defendant  at  the  time  of  the  exchange,  until  June, 
1890,  and  that  he  then  wrote  to  defendant  regarding 
the  matter,  and  asked  him  to  make  it  rigrht:  that 
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thereto  from  Hunt,  the  purchaser  at  the  tax  sale,  a 
copy  of  which  deed  he  attached  to  the  reply.  He  also 
pleaded  that  he  had  full  power  and  ability  to  re-con- 
vey the  Nebraska  land,  free  and  clear  of  all  incum- 
brances, to  defendant,  should  a  decree  of  rescission  be 
granted,  and  that  he  could  fully  restore  to  defendant 
the  real  estate  which  the  defendant  deeded  to  him, 
should  the  court  so  order. 

The  cause  on  the  issues  thus  joined  was  by  the 
court  set  down  for  hearing  on  depositions,  and  on  the 
sixteenth  day  of  December,  1892,  was  submitted  to 
the  court,  to  be  argued  in  writing  and  decided  in 
vacation  as  of  the  term  at  which  it  was  submitted* 
Afterwards,  and  in  May,  1893,  the  court  rendered  a 
decree  finding  the  equities  to  be  with  plaintiff,  and 
ordering  a  rescission  of  the  contract,  and  directing 
each  party  to  make  a  deed  to  the  other  of  the  land  he 
had  received  in  exchange,  by  the  first  of  the  next  term 
of  court,  and  that  all  parties  having  any  interest  in 
the  land  be  brought  in  at  this  next  term  of  court,  in 
order  that  their  rights  may  be  adjudicated;  and  the 
cause  was  continued  for  such  other  or  further  decree 
or  judgment  as  might  be  necessary.  The  record 
recites  that,  on  the  twenty-seventh  day  of  September, 
1893,  the  plaintiff  in  open  court  tendered  deeds  and 
abstracts,  with  release  of  mortgage  appearing  unsat- 
isfied, and  offers  to  record  said  release.  And  on  the 
same  day  plaintiff  filed  a  motion  to  re-submit  the  cause 
in  which  he  alleged  that  he  was  ready  and  willing  to 
make  rescission  on  his  part,  and  that  the  defendant 
was  unable  to  rescind;  and  he  asked  that  the  cause  be 
re-submitted,  in  order  that  the  court  might  deter- 
mine the  amount  of  damages  to  which  he  was  entitled; 
and  he  further  asked  for  an  order  to  take  additinal 
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originally  offered  and  other  additional  evidence 
taken  on  this  second  submission.  Thereafter,  and 
before  final  decree,  plaintiff  amended  his  petition,  in 
which  he  alleged  that  he  had  paid  taxes  on  the 
Nebraska  land  for  the  term  of  seven  years,  amounting 
to  one  hundred  and  twenty-two  dollars  and  twenty- 
four  cents,  in  order  to  keep  himself  in  position  to 
rescind,  and  he  asked  that  the  amount  so  paid  by  him 
be  allowed  as  damages  from  defendant.  Defendant 
also  amended  his  answer  by  stating  that,  in  the 
exchange,  he  paid  plaintiff  two  hundred  and  fifty  dol- 
lars in  cash;  that  amount  representing  the  difference 
between  the  agreed  values  of  the  property  exchanged. 
He  also  pleaded  that  the  Iowa  lands  were  sold  under  a 
decree  of  foreclosure  rendered  upon  a  mortgage  exist- 
ing upon  the  land  when  he  received  it  from  the  plain- 
tiff, and  he  asked  that,  in  fixing  the  difference  in  value 
of  the  Iowa  and  Nebraska  lands,  defendant  have  credit 
for  the  sum  for  which  the  Iowa  land  sold  on  execution, 
and  the  "boot  money"  paid  by  him.  Thereafter,  and 
on  the  twenty-ninth  day  of  June,  1895,  the  court  ren- 
dered a  further  decree,  finding  that  the  defendant  could 
not  comply  with  the  order  of  rescission,  and  that 
plaintiff  had  tendered  him  (defendant)  a  good  and 
sufficient  deed  for  the  Nebraska  land,  and  had  paid 
the  taxes  claimed  by  him;  and  the  court  ordered  that 
plaintiff  have  judgment  for  the  value  of  the  Iowa 
land,  less  the  amount  of  incumbrance  which  existed 
thereon  at  the  time  of  the  exchange,  and  for 
the  taxes  paid  by  him  on  the  Nebraska  land. 
The  court  also  found  that  the  value  of  the  Iowa 
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of  six  per  cent,  on  the  value  of  the  land  he  conveyed 
to  defendant,  less  incumbrance  and  "boot  money/'  to 
which  there  should  be  added  the  one  hundred  and 
twenty-two  dollars  and  twenty-four  cents  taxes  paid 
by  plaintiff;  and  judgment  was  ordered  for  plaintiff 
for  the  sum  of  three  thousand  two  hundred  and  sev- 
enteen dollars  and  sixty-one  cents  and  costs,  and  it 
was  further  ordered  that,  upon  payment  of  this  sum, 
defendant  should  be  entitled  to  have  and  recover  from 
plaintiff  a  deed  for  the  Nebraska  land,  with  tax 
receipts  showing  all  taxes,  up  to  and  including  the 
year  1893,  fully  paid.  The  court  further  ordered  that, 
if  plaintiff  failed  to  do  so,  he  should  not  receive  or 
enforce  the  collection  of  any  part  of  the  judgment. 
It  also  decreed  and  ordered  that,  upon  compliance 
with  the  decree  by  plaintiff,  and  a  failure  of  defendant 
to  satisfy  the  judgment  within  sixty  days  from  July 
1, 1895,  plaintiff  might  elect  to  retain  the  Nebraska 
land  by  crediting  the  value  thereof,  which  was  found 
to  be  one  thousand  six  hundred  dollars,  and  the  taxes 
paid  by  him  thereon, — ^in  all,  one  thousand  seven  hun- 
dred and  twenty-two  dollars  and  twenty-four  cents, — 
upon  the  judgment  against  the  defendant;  and  the 
cause  was  continued  for  further  orders  and  the 
enforcement  of  the  decree.  Thereafter,  the  plaintiff 
filed  a  motion  to  confirm  the  decree  and  to  enter  judg- 
ment thereunder  for  the  value  of  the  land,  in  which 
he  alleged  that  he  elected  to  retain  the  Nebraska 
land  and  credit  the  value  thereof  upon  the  judgment 
against  defendant,  as  provided  in  the  decree  last 
mentioned.  He  further  averred  that  he  had  fully 
complied  with  the  decree  on  his  part  by  delivering  to 
the  clerk  a  deed  to  defendant  for  the  Nebraska  land, 
an  abstract  showing  the  same  to  be  free  and  clear  of 
incumbrances,  and  tax  receipts  showing  payment  of 
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and  judgment  entered  thereunder.  He  farther  stated  . 
that  the  time  had  passed  which  had  been  granted 
defendant  for  satisfying  the  judgment,  and  that  he 
elected  to  retain  the  Nebraska  land,  and  give  the 
credit  therefor  on  the  judgment,  as  per  the  order  of 
the  court.  Accompanying  this  motion  were  the  deed 
and  tax  receipts  referred  to.  This  motion  was  sub- 
mitted, and  the  court  found  the  recitals  therein  to  be 
true,  and  ordered  that  the  decree  of  June  29, 1895,  be 
confirmed,  and  that  there  be  credited  upon  the  judg- 
ment the  sum  of  one  thousand,  seven  hundred  and 
twenty-two  dollars  and'  twenty -four  cents,  in  accord- 
ance with  plaintiff's  election.  To  each  and  all  of 
these  orders,  decrees,  and  judgments  the  defendant 
excepted,  and  now  appeals  to  this  couit—Ajffirmed. 

0.  H.  Mackey  and  Woodin  &  Son  for  appellant. 

Raney  &  Simmons  and  C  M.  Broton  for  appellee. 

Dbemer,  J. — The  unusually  long  statement  pre- 
ceding this  opinion  seems  to  be  necessary  to  properly 
understand  the  questions  presented  for  our  deter- 
mination. The  exchange  of  land  referred  to  in  the 
pleadings  was  made  in  Nebraska,  on  or  about  the 
nineteenth  day  of  April,  1887,  and  it  is  practically 
undisputed  that  the  parties  made  a  mistake  as  to  the 
subject-matter  of  the  trade.  The  plaintiff  and  defend- 
ant went  to  see  the  Nebraska  land  which  defendant 
claimed  to  own,  it  being  the  west  one-half  of  section 

No.  15,  in  township  No.  2  N.,  of  range  14  W. 
1         The  defendant,  by  mistake,  pointed  out  the  east 

half  of  the  section  as  his  land,  and  plaintiff 
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to  be  valuable  by  the  parties.    There  are  no  water 
privileges  on  the  west  half.    There  are  some  other 
things  connected  with  the  land  which  made  the  east 
half  the  more  valuable  of  the  two  tracts.    Some  of  the 
witnesses  place  the  difference  in  value  at  one  thou- 
sand dollars.    Plaintiff  did  not  discover  the  mistake 
until  June,  1890,  when  he  went  to  improve  the  land. 
Some  correspondence  then  passed  between  the  parties 
with  reference  to  the  matter,  but  no  adjustment  was 
had,  and  then  plaintiff  commenced  his  suit,  filing  his 
original  petition  on  the  first  day  of  August, 
2         1891.    Defendant  claims,  and  introduced  evi- 
dence to  show,  that  one  tract  of  Nebraska  land 
was  as  valuable  as  the  other,  and  that,  if  there  was 
any  difference,  it  was  in  favor  of  the  west  half  of  the 
section;  and  he  insists  that,  if  this  be  true,  plaintiff  is 
not  entitled  to  rescind.    It  is  likely  true,  that  proof  of 
such  facts  would  be  a  complete  defense  to  an  action 
at  law  for  fraud.    But  it  is  clear  that  it  is  not  suflB- 
cient  to  defeat  an  action  for  rescission  based  upon 
mistake  as  to  the  subject-matter.    Plaintiff  had  the 
right  to  receive  just  what  he  contracted  for,  and,  if 
there  was  a  mistake  as  to  the  subject-matter,  then 
there  was  no  meeting  of  the  minds,— no  contract 
between  the  parties.    Under  such  circumstances  a 
court  of  equity  will,  in  a  proper  case,  declare  a  rescis- 
sion of  the  contract,  although  no  damage  would  have 
resulted  to  plaintiff  had  he  been  content  to  abide  by 
the  trade.    It  is  not  a  question  of  comparative  values, 
but  of  mistake  in  the  subject-matter,  which  invali- 
dates the  transaction.    No  citation  of  authorities  is 
needed  to  support  so  elementary  a  proposition.  It  fol- 
lows, then,  that  plaintiff  is  entitled  to  a  rescission  of 
the  contract  for  mistake  as  to  the   subject- 
8         matter  unless  there  be  something  else  in  the  case 
which  defeats  his  action.    Defendant  contends 
that  plaintiff  is  not  entitled  to  rescission,  because  he 
YoIh  100  la— 38 
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allowed  the  Nebraska  land  to  go  to  tax  sale,  and  also 
incumbered  it  with  a  mortgage,  after  he  received  the 
deed  therefor.  It  will  be  noticed  that  plaintiff^  in  his 
petition  and  amendments  thereto,  offered  to  re-convey 
the  Nebraska  land,  free  and  clear  of  all  incumbrances, 
to  the  defendant,  if  the  court  so  decree.  As  the  suit 
was  properly  in  equity,  it  was  not  incumbent  on  plain- 
tiff to  do  more  than  make  this  offer.  The  court  could, 
by  proper  orders,  protect  the  defendant;  and  this  it 
did  in  the  decrees  rendered.  A  statement  that  plain- 
tiff was  ready  and  willing  to  furnish  and  convey  a 
clear  title  to  defendant  in  the  event  a  rescission  was 
declared,  was  all  that  was  necessary.  The  rule  is 
different  in  actions  at  law,  but  this,  as  we  have  said, 
is  not  a  law  suit.  Montgomery  v.  Shockey^  87  Iowa, 
107;  Seymour  v.  Shea,  62  Iowa,  708  (16  N.  W.  Rep. 
196);  McCorkell  v.  Karhoff,  90  Iowa,  545  (58  N.  W. 
Rep.  913);  Taylor  v.  Ormsby,  66  Iowa,  112  (23 
N.  W.  Rep.  288);  Binford  v.  Boardman,  44  Iowa,  53. 
It  is  said,  however,  that  plaintiff  did  not,  in  fact,  ten- 
der a  deed  and  proper  evidence  of  a  clear  title  to  the 
Nebraska  land,  in  accordance  with  the  orders  of  the 
lower  court.  We  think,  however,  that  the  record  does 
show,  not  only  a  willingness  on  the  part  of  plaintiff  to 
restore  to  the  defendant  the  Nebraska  land  free  and 
clear  of  all  incumbrance,  but  an  actual  tender,  not 
only  of  a  warranty  deed,  but  a  deed  from  Hunt,  who 
held  the  tax  title  on  the  land,  a  release  of  the  mort- 
gage executed  by  plaintiff  thereon,  proper  evidence 
that  all  taxes  had  been  paid,  and  an  abstract  of  title 
showing  the  land  free  and  clear  of  all  incumbrance. 
The  originals  of  some  of  these  papers  have  been  filed 
in  this  court  for  inspection,  and  we  find  them  to  be  as 
appellee  claims.  Moreover,  the  defendant  did  not 
exercise  the  election  he  had  to  take  the  Nebraska 
land.  On  the  contrary,  he  refused  to  perform  that  part 
of  the  decree  which  entitled  him  to  a  re-conveyance, 
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And  compelled  plaintiff  to  elect  to  take  the  land 
and  credit  the  value  thereon  as  fixed  by  the  court  upon 
his  judgment.  We  think  the  tender  and  offer  made 
by  the  plaintiff  was  suflBcient. 

IL  Defendant  claims  that  plaintiff's  right  of 
action  is  barred  by  his  laches.  The  evidence  shows 
that  plaintiff  did  not  discover  that  he  had  received  a 
deed  to  the  wrong  land  until  June,  1890.  He 
4  then  had  some  negotiations  looking  to  a  settle- 
ment with  the  defendant,  but  these  amounted 
to  nothing,  and  he  then,  in  April,  1891,  commenced 
his  action  at  law  to  recover  damages  for  fraud.  He 
did  not  learn  of  the  mistake  until  defendant  filed  his 
itnswer,  on  October  31, 1891.  On  the  sixteenth  day  of 
November  following,  the  plaintiff  filed  an  amendment 
to  his  petition,  asking  for  rescission  on  the  ground  of 
mistake.  We  do  not  think  there  was  such  delay  after 
the  discovery  of  the  mistake  as  defeats  him  of  his  rem- 
edy. It  is  true  that  unreasonable  or  inexcusable  delay 
on  the  part  of  him  who  has  the  right  to  rescind,  will 
amount  to  a  waiver,  and  that  one  who  has  the  right  to 
repudiate  must  do  so  within  a  reasonable  time  after 
he  has  knowledge  of  the  existence  of  the  cause,  or 
sufficient  knowledge  to  put  him  upon  inquiry  as  to 
the  fraud,  or  mistake.  But  we  think  this  case  is  bar- 
ren of  such  facts  as  ought  to  defeat  plaintiff  on  the 
ground  of  delay  in  proceedings. 

III.  It  is  also  claimed  that  plaintiff,  by  com- 
mencing his  action  at  law,  elected  to  stand  by  the 
contract,  and  that  he  cannot  be  allowed  to  plead  mis- 
take. This  contention  is  squarely  answered  by 
6  the  case  of  Smith  v.  Bricker^  86  Iowa,  285  (53  N. 
W.  Rep.  250),  and  we  need  give  it  no  further 
attention. 
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exchange  was  consummat/ed  in  that  state.    Defend- 
ant pleads  the  statutes  of  the  sister  common- 
6         wealth  in  bar  of  plaintiff's  action,  and  claims 
that  the  action  was  barred  within  four  years 
from  the  time  the  exchange  was  made.    The  record 
with  reference  to  this  matter,  is  somewhat  peculiar. 
On  the  twenty-third  of  January,  1892,  an  order  was 
made  that  the  cause  be  heard  on  depositions.    On  the 
sixteenth  day*of  December,  of  the  same  year,  the 
cause  came  on  for  hearing,  and  each  party  offered  and 
introduced  the  depositions  he  had  taken.    Up  to  this 
time  no  notice  had  been  given  by  defendant  that  he 
intended  to  introduce  the  statutes  of  the  state  of 
Nebraska.    At  the  time  of  the  introduction  of  the 
depositions,  defendant  produced  one  C.  H.  Mackey,  as 
a  witness,   and   proposed   to   examine    him   onJly. 
Thereupon  plaintiff  objected,  because  the  case  was  set 
down  for  trial  on  depositions,  and  oral  evidence  was 
inadmissible.    The  court  made  this  order  upon  the 
objection:    "Taken,  subject  to  objection,  to  be  deter- 
mined with  the  case.**    The  witness  thereupon  identi- 
fied a  certain  book  purporting  to  be  the  Compiled 
Statutes  of    the    State    of    Nebraska.      Defendant 
then  offered  certain  sections  of  this  book,  with  refer- 
ence to  the  statute  of  limitations,  in  evidence.    His 
offer  was  of  sections  5-16,  inclusive,  found  on  pages 
853-855.    To  this  book  the  plaintiff  offered  objections, 
and  the  same  ruling  was  made  by  the  court  that  it 
made  upon  the  previous  objections  to  Mackey 's  evi- 
dence.   It  may  be  well  to  state  that,  before  the  cause 
was  called  for  hearing,  and  on   the  ninth  day  of 
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This  motion  was  supported  by  aflSdavits,  showing  that 
certain  evidence  in  rebuttal  was  in  existence,  and  that 
no  notice  was  ever  given  plaintiff  of  the  filing  of 
defendant's  evidence.  This  motion  was  overruled  the 
day  the  cause  was  called  for  trial.  After  the  submis- 
sion of  the  case,  and  while  it  was  still  in  the  hands  of 
the  court,  the  plaintiff,  on  the  twenty-first  day  of 
February,  1898,  filed  a  motion  to  set  aside  the  sub- 
mission, for  the  reason  that  the  case  was  triable  on 
depositions  only,  and  that,  at  the  time  of  the  sub* 
mission,  and  after  the  court  had  refused  a  contin- 
uance asked  for  by  plaintiff,  the  defendant  intro- 
duced certain  documentary  and  parol  evidence; 
this  being  the  evidence  of  Mackey  and  the  Nebraska 
Statutes,  before  referred  to.  We  do  not  find  that 
any  ruling  was  ever  made  upon  this  motion, 
unless  it  be  comprehended  in  some  of  the  decrees 
rendered  by  the  court  below.  But,  from  the  facts 
found  and  the  decrees  as  entered,  it  appears  to  be 
quite  certain  that  the  court,  in  considering  the  case 
and  making  the  decrees  and  orders  it  did,  virtually 
sustained  plaintiff's  objections  to  the  testimony  d 
Mackey  and  the  statutes  of  the  State  of  Nebraska, 
although  it  must  be  conceded  that  no  such  wder  was 
expressly  made  of  record.  • 

At  the  time  of  filing  the  motion  to  set  aside  the 
submission,  the  plaintiff  filed  an  amendment  to  his 
petition  to  conform  it  to  the.  proof,  in  which  he  alleged 

that  the  defendant  became  a  non-resident  of 
7         the  state  of  Nebraska  in  January,  1889,  and 

that  he  has  ever  since  been  such  non-resident, 
and  that  the  statute  ceased  to  run  at  the  time  the 
defendant  left  the  state  where  he  formerly  resided. 
The  plaintiff  claims  in  argument  that,  had  he  been 
allowed  to  do  so,  he  could  have  shown  by  competent 
proof  that  by  the  statutes  of  the  sister  state  that  their 
operation  is  suspended  during  the  time  of  the  defendants 
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absence  from  that  state.  He  farther  contends  that 
there  is  no  showing  that  the  laws  of  Nebraska, 
with  reference  to  absence  from  the  state,  are  not 
the  same  as  in  this  state,  and  that,  in  the  absence 
of  evidence,  they  are  presumed  to  be  the  same; 
and  he  finally  insists  that  the  amendments  to  his. 
petition  relate  back  to  the  time  of  the  filing  of 
the  original,  and  that  his  suit  was  commenced 
in  time.  We  do  not  find  it  necessary  to  pass  upon 
but  one  of  these  claims.  If  we  be  mistaken  in  our 
view  of  what  the  court  held  with  reference  to  the 
evidence  of  Mackey  and  the  Nebraska  statutes,  it  is 
nevertheless  true  that  the  case  is  triable  here  de  novo^ 
and  we  are  to  consider  only  such  evidence  as  we 
believe  to  be  offered  at  a  proper  time,  and  competent 
and  relevant  to  the  issues.  Now,  while  the  lower 
court  might,  in  the  exercise  of  a  sound  discretion, 
have  allowed  this  evidence  with   reference  to  the 

statutes  of  limitations  to  be  introduced  orally, 
8         and  without  notice  to  the  plaintiff,  yet  in  view 

of  the  time  at  which  it  was  offered,  it  should 
not  have  been  received  at  the  time  it  was  offered 
without  allowing  the  plaintiff  an  opportunity  to 
rebut  it.  No  notice  had  been  given  plaintiff  previous 
to  the  hearing,  that  defendant  would  introduce  this 
documentary  evidence;  and  the  same  may  be  said 
with,  reference  to  the  tax  deed  to  Hunt,  and  the 
mortgage  executed  by  plaintiff  on  the  Nebraska  land; 
and  no  effort  was  made  to  take  the  deposition  of  the 
witness  Mackey  before  the  day  of  trial.  As  wOj 
understand  the  practice  in  such  matters,  it  is  incum- 
bent on  either  party  desiring  to  offer  documentary 
evidence,  where  the  case  is  ordered  to  be  submitted 
on  depositions,  to  give  notice  thereof  to  the  opposite 
party;  and  while  the  court  may,  in  the  exercise  of  a. 
proper  discretion,  permit  such  evidence  to  be  offered 
^.t  the  trial,  and  may  also  allow  oral  testimony  to  b§, 
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taken,  yet  it  ought  to  allow  the  other  party  to  rebut 
such  evidence  when  it  is  received.  Presuming,  as 
we  must,  in  favor  of  the  regularity  of  the  proceedings 
of  the  trial  court,  it  follows  that  he  must  have  sus- 
tained the  objections  to  the  evidence  now  under  con- 
sideration; else  he  would  have  permitted  plain- 

9  tiff  to  have  offered  evidence  in  rebuttal.    But, 
as  we  have  already  said,  if  this  be  not  true,  we 

are  constrained  to  hold,  in  view  of  the  record  made, 
that  such  evidence  can  not  be  considered  on  this 
appeal,  for  the  reason  that  the  objection  to  the  evi- 
dence should  have  been  sustained.  It  is  well  settled 
practice  for  trial  courts,  in  equity  cases,  to  make  no 
ruling  on  objections  to  evidence,  and  the  failure  of 
the  court  to  do  so  in  this  case  is  not  unusual.  The 
case  comes  to  us  with  the  objections  interposed  by 
counsel  in  the  record,  and  we  make  such  rulings 
thereon  as  ought  to  be  made.  It  follows,  then,  that 
we  cannot  consider  the  Nebraska  statutes,  and  must 
look  to  the  law  of  this  state,  which  is  presumed  to  be 
the  law  of  Nebraska,  to  determine  whether  the 

10  action  is  barred.     The  action  is  not  barred 
under    our    law,    for    two    reasons:      Firsts 

because  the  plaintiff  did  not  discover  the  mistake 
until  a  short  time  before  he  filed  his  amendment 
to  the  petition;  second,  because  the  undisputed  evi- 
dence shows  that  defendant  removed  from  the 
state  of  Nebraska  in  January,  1889,  and  has  since 
been  absent  therefrom.  The  running  of  the  stat- 
ute is  suspended  during  the  time  the  defendant  was 
absent  from  Nebraska.  The  action  was  not  barred 
here,  because  suflBcient  time  had  not  elapsed  at  the 
time  the  amendment  to  the  petition  was  filed.  Our 
conclusions  on  this  branch  of  the  case  find  some  sup- 
port in  the  following  cases:  Gardner  v.  Trenary^  65 
Iowa,  646  (22  N.  W.  Rep.  912);  Sweet  v.  Brown,  61  Iowa, 
669  (17  N.  W,  Rep.  44);  Harlan  v.  Porter,  50  Iowa,  446; 
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BUmgh  v.  Van  Hoorebeke,  48  Iowa,  40;  Hasner  v.  Patter- 
son, 70  Iowa,  681,  (28  N.  W.  Rep.  493);  Cook  v.  Smith, 
50  Iowa,  700;  Van  Bogart  v.  Van  Bogart,  46  Iowa,  359; 
Putney  v.  O'Brien,  53  Iowa,  117  (4  N.  W.  Rep.  891). 

V.  Defendant  contends  that  the  judgment  is  for 
more  than  the  amount  claimed  in  the  petition.  The 
original  petition  asked  judgment  for  one  thousand 
five  hundred  dollars  and  interest.  The  judgment  was 
for  one  thousand  six  hundred  and  seventeen  dollars 
and  sixty-one  cents.  One  thousand  five  hundred  dol* 
lars,  with  interest  at  six  per  cent,  from  August,  1891, 
amounts  to  more  than  the  court  awarded. 

VL  Appellant  also  says  there  is  no  method  of 
arriving  at  the  judgment  by  any  mathematical  com- 
putation. We  cannot  agree  with  him  in  this.  It  is 
not  necessary  to  set  out  the  figures.  SuflBcient  is  it  to 
say  that  we  discover  no  error.  The  judgment  and 
decree  of  the  district  court  are  right,  and  they  are 

AFFIBMBP. 


William  Balunger  and  A.  J.  Mathias,  Executors  of 

the  Last  Will  of  A.  L.  Connable,  Deceased, 

Appellants,  v.  Albert  B.  Connable. 

Wills:  ADTANCBMBNTs:  Construction,  A  proyision  in  a  will  that 
the  ''actual  cash  value"  of  lands  given  to  the  testator's  sons  by 
way  of  advancement,  shall  be  considered  its  value,  if  no  sum  is 
named,  does  not  apply  to  an  advancement  to  a  son  by  deed  reciting 
a  consideration  of  one  dollar  and  love  and  affection,  where  the 
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Thi8  appeal  is  by  the  executors  of  the  last  will  of 
A.  L.  Connable,  deceased,  from  a  ruling  sustaining  an 
exception  to  their  report,  made  by  Albert  E.  Connable, 
one  of  the  devisees. — Affirmed. 

James  G.  Davis  for  appellants. 

James  H.  Anderson  and  /.  N.  Wagoner  for 
appellee. 

GiVBiff,  J. — ^I.  The  will  upon  which  this  conten- 
tion arises  is  the  same  will  considered  in  the  case  of 
these  executors  against  Edwin  H.  Connable,  one  of 
the  devisees,  appellant,  affirmed  December  10, 1896. 
100  Iowa,  121  (69  N.  W.  Rep.  438).  Said  will  contains 
the  following:  "I,  A.  L.  Connable,  being  of  sound 
mind  and  memory,  knowing  the  uncertainty  of  life, 
desiring  to  settle  my  estate  upon  my  three  sons, 
Albert  E.  Connable,  Howard  L.  Connable,  and  Edwin 
H.  Connable,  in  equal  parts,  share  and  share  alike, 
with  as  little  trouble  as  possible,  do  make  and  ordain 
this,  my  last  will  and  testament.  I  hereby  nominate 
and  appoint  A.  J.  Mathias  and  William  Ballinger 
executors  of  this,  my  last  will  and  testament.  I  desire 
that  my  estate  shall  be  considered  as  including  all 
advancements  which  I  have  heretofore  made  to  each 
of  my  three  sons,  for  the  purposes  of  division,  and 
that  the  principal  amount  advanced  by  me  to  each, 
without  any  interest  thereon,  be  considered  as  part  of 
my  estate  in  their  hands,  respectively,  whether  same 
be  evidenced  by  note,  book  account  by  me,  receipt  or 
conveyance  of  real  estate;  the  consideration  named 
in  the  conveyance  to  be  considered,  for  the  purpose  of 
settlement,  the  amount  of  advancement,  or,  if  no  sum 
is  named,  the  actual  cash  value  of  the  same  at  the 
time  of  the  division  of  the  estate  shall  be  considered 
its  value.    After  my  debts  are  paid,  and  expenses  of 
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settlement  of  the  estate  and  any  bequests  which  I 
may  make  by  codicil  hereto  provided  for,  it  is  my 
desire  that  all  my  estate  be  divided  equally,  share  and 
share  alike,  between  my  three  sons,  Albert  E.  Conna- 
ble,  Howard  L.  Connable,  and  Edwin  H.  Connable; 
the  property  may  be  divided  in  kind,  the  executors 
making  such  division,  and  designating  the  part  to 
each,  having  regard  to  the  preferences  or  wishes  of 
each,  so  as  to  give  to  each  an  equal  share  therein, 
making  transfers  of  personal  assets  and  conveyances 
of  real  estate,  for  which  purpose  the  title  to  the  real 
estate  is  hereby '  conferred  to  them,  of  all  the  real 
estate  of  which  I  may  die  seized;  their  decision  to  be 
final."  To  this  two  codicils  are  made,  that  need  not 
be  further  noticed.  Among  the  advancements  made  to 
appellee,  Albert  E.  Connable,  was  a  conveyance  of  a 
certain  two  hundred  and  sixty-eight  acre  farm  in  Han- 
cock county.  111.  The  deed  was  executed  October 
21,  1885.  Albert  executed  to  his  father  a  writing 
acknowledging  the  receipt  of  this  conveyance,  which 
writing,  after  describing  the  land,  concludes  as  fol- 
lows: **  Which  said  property  is  estimated  as  of  the 
value  of  ten  thousand,  seven  hundred  and  twenty 
dollars,  which  said  sum,  as  an  advancement  to  me 
from  the  estate  of  my  father,  I,  Albert  E.  Connable, 
do  hereby  acknowledge  receipt  of,  and  upon  his 
estate,  should  he  die  intestate,  I  am  to  be  charged 
with  said  amount  as  having  been  received  by  me,  and 
I  am  to  be  chargeable  with  in  my  share  of  the  estate. 
Witness  my  hand  and  seal,  this  twenty-sixth  day  of 
December,  188-  Albert  E.  Connable.  [Seal.]  Jan- 
uary 22, 1886."    The  executors  reported  that,  as  A.  L. 
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excepted,  upon  the  ground  that  said  deed  and  receipt 
were  simultaneoos,  and  together  constitute  the  con- 
tracty  and  fix  the  consideration  at  ten  thousand,  seven 
hundred  and  twenty  dollars,  and  contends  that  the 
executors  have  no  right  to  charge  him  any  greater 
sum; 

II.  The  deed  recites  a  consideration  of  one  dollar 
and  love  and  affection.  It  is  not  disputed,  however, 
that  this  is  as  if  no  sum  was  named.  Therefore,  tak- 
ing the  deed  alone,  it  would  come  under  that  provision 
in  the  will  that,  *^if  no  sum  is  named,  the  actual  cash 
value  of  the  same  at  the  time  of  the  division  of  the 
estate  shall  he  considered  its  value."  The  receipt 
from  Albert  to  his  father  was  evidently  executed  and 
delivered  as  a  part  of  the  same  transaction,  and  there- 
fore the  two  instruments  must  be  considered  together. 
Thus  considered,  it  is  entirely  clear  that  ten  thousand 
seven  hundred  and  twenty  dollars  is  the  sum  named  as 
the  advancement  to  be  charged  to  Albert.  It  was  in 
consideration  of  Albert's  agreement  to  accept  the 
conveyance  at  that  sum  as  an  advancement  that  it 
was  made.  Taking  the  deed  and  receipt  together,  it 
is  apparent  that  this  consideration  was  named.  There^ 
fore,  if  nothing  further  appeared,  this  sum  must  con- 
trol in  the  division  of  the  estate.  It  will  be  observed 
that,  by  the  receipt,  Albert  acknowledged  the  receipt 
t>t  this  advancement  to  be  charged  in  that  sum  should 
his  father  die  intestate.  Appellants  contend  that  the 
testator  reserved  to  himself  the  right  to  thereafter 
provide  by  will  a  different  value  to  be  put  upon  said 
advancement,  and  that,  having  died  testate,  his  will 
must  control.  This  contention  may  be  conceded;  yet 
the  question  remains:  Does  the  will  show  that  the 
testator  intended  that  a  different  sum  than  that  named 
in  the  receipt  should  be  charged  on  account  of  the 
advancement?  The  testator  knew  the  sum  to  which 
b^  had  recjuired  Albert'?  consent^  and  to  which  h^ 
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had  consented,  as  the  consideration  for  the  conveyance. 
His  will  is  that,  ''if  no  sum  is  named,  the  actaal  cash 
value  of  the  same  at  the  time  of  the  division  of  the 
estate  shall  be  considered  its  value."  We  have  seen 
that  a  sum  is  named.  Therefore  this  clause  of  the 
will  does  not  apply,  and  there  is  no  provision  in  the 
will  for  dividing  the  estate  upon  any  other  basis  than 
the  consideration  named,  except  where  no  sum  is 
named.  We  find  nothing  in  the  will  to  indicate  an 
intention  upon  the  part  of  the  testator  that  Albert 
should  be  charged  on  account  of  this  advancement  in 
any  other  sum  than  that  named,  to- wit:  ten  thousand 
seven  hundred  and  twenty  dollars. 

III.  Authorities  are  cited  to  the  effect  that  where 
discretion  is  given  executors  under  a  will,  it  cannot  be 
controlled  by  the  courts,  unless  there  be  a  refusal  to 
exercise  it,  or  fraud  in  its  exercise.  It  is  argued  that, 
as  these  executors  have  acted  in  good  faith  in  this 
matter,  the  court  has  no  power  to  interfere  with  their 
discretion.  Where  the  thing  to  be  done  is  fixed  by  the 
will,  they  have  no  discretion,  but  must  do  that  which 
the  will  requires.  We  have  seen  that,  in  the  view  we 
take  of  this  will,  it  requires  that  Albert  E.  Connable 
shall  be  charged  with  ten  thousand  seven  hundred  and 
twenty  dollars  on  account  of  this  advancement. 
Therefore,  the  executors  have  no  discretion  to  exer- 
cise as  to  the  amount.  Our  conclusion  is  that  the 
judgment  of  the  district  court  must  be  affikmbi). 
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H.  I.  Smith  v.  W.  C.  Clabk,  Sheriff,  Appellant.        mm 


Lefjt   PBO0BSD8  OF  mobtqaoe:   Lien.    Where  a  mortgagee  permtts  ,|oo~605 

X    the  sale  of  mortgaged  property,  and  that  notes  may  be  taken  for  125  506 

2    the  same  in  the  name  of  the  mortgagor,  it  being  agreed  that  said  jj^^^ml 

4  notes  shall  be  applied  on  the  mortgage  debt,  he  has  no  lien  on  the  ^^^t 
notes,  as  against  a  creditor  of  the  mortgagor,  who  leviee  upon  \^    ^ 

them  while  in  the  latter's  possession,  without  notice  of  such  agree- 

ment 

Samb:    Note$  in  locked  sqfe.    A  levy  on  a  safe,  which  is  looked,  and 
8   its  contents,  described  in  the  return  as  *'notes  and  money  and 
books,"  is  a  good  levy  on  notes  payable  to  the  execution  def  endanti 
contained  in  the  safe. 

leknowledgments    ihtbrbstkd  kotabt:    Corporations.  Anacknowi- 

5  edgment  of  a  mortgage,  taken  by  a  notary  public  who  is  a  stock- 
holder  in  a  bank  which  is  a  benefldary  under  the  mortgage^  is 
void. 

Samb:    Record  notice.    The  record  of  such  mortgage  is  not  construot- 

6  iye  notice  to  a  sheriff  who  leviee  an  execution  on  the  mortgaged 
property. 

Appeal  from  Cerro  Gordo  District  Court. — ^Hom.  Jfoa 
C.  Shbewin,  Judge.  ^ 

Thursday,  Jajstuaby  21, 1897. 

Action  in  equity  to  establish  a  lien  on  personal 
property.  There  was  a  hearing  on  the  merits,  and  a 
decree  which  was  in  part  in  favor  of  each  party,  and 
both  appeal,  the  defendant  being  the  appellant. — 
Modified  and  Affirmed. 

Blythe^  Markley  &  Smith  for  appellants 

t 

Biehard  Wilher  for  appellee. 

RoBiNSOK,  J —On  the  fifth  day  of  Octol>eT,  1892, 
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thousand  dollars  payable  sixty  days  after  its  date.  On 
the  twenty-sixth  day  of  the  same  month,  Bush  executed 
to  the  plaintiff  an  obligation,  in  the  sum  of  three 
thousand  five  hundred  dollars  which  was  to  be  void 
on  condition  that  Bush  should  pay  the  First  National 
Bank  of  Mason  City,  all  notes,  overdrafts,  and  indebted- 
ness of  every  kind  which  he  should  be  ovnng  the  bank 
at  any  time,  and  should  also  pay  the  plaintiff  all  debts 
and  obligations  which  obligor  might  owe  to  him; 
and  all  this  was  to  he  performed  within  one  year  from 
the  date  of  the  obligation.  To  secure  the  performance 
of  that  undertaking,  Bush  gave  to  the  plainti!ff  a 
chattel  mortgage  on  a  stock  of  machinery,  machine 
supplies,  buggies,  wagons,  harrows  and  other  agricul- 
tural implements,  oflBce  fixtures,  and  furniture,  and 
*'also  all  book  accounts,  and  all  accounts  due  or  here- 
after to  become  due.*'  The  mortgage  provided  that 
the  mortgaged  property  should  remain  in  the  posses- 
sion of  Bush  until  default  in  the  performance  of  con- 
ditions the  mortgage  was  designed  to  secure,  unless 
.the  mortgagee  should  deem  himself  unsafe.  The 
mortgage  was  recorded  in  a  chattel  mortgage  record 
book  of  the  county.  On  the  first  day  of  November, 
1892,  Bush  gave  to  the  bank  a  note  for  the  sum 
of  one  thousand  four  hundred  dollars,  due  thirty  days 
after  its  date.  On  the  eleventh  day  of  October, 
1894,  nearly  two  thousand  dollars  were  due  on  these 

notes,  and  both  had  been  then  transferred  to,  and 
1         were  owned  by  the  plaintiff.    After  the  chattel 

mortgage  was  given  as  stated,  Bush  sold  por- 
tions of  the  mortgaged  property  and  received  in  pay- 
ment eight  promissory  notes,  made  payable  to  himself 
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served  them  on  the  same  day,  by  levying  upon  a 
quantity  of  agricultural  implements  and  other  arti- 
cles, including  property  described  in  his  return  as 
"one  Hairs  safe,  and  contents,  being  notes  and 
money  and  books,  seven  sets  of  oscillating  bobsleds/' 
On  the  next  day  the  defendant  released  all  the  prop- 
erty he  had  levied  upon,  excepting  the  safe,  the  notes, 
and  money  contained  therein,  and  the  bobsleds,  and 
at  a  later  time,  he  released  the  safe.  The  plain- 
tiff claims  that  the  eight  notes  to  which  we  have 
referred  were  taken  under  an  agreement  between  the 
plaintiff  and  Bush,  that  they  were  to  be  held  in  trust 
in  lieu  of  the  mortgaged  property  for  which  they 
were  given,  that  the  bobsleds,  were  covered  by  the 
mortgage,  and  that  the  defendant  knew  these  facts 
when  the  levies  were  made.  The  plaintiff  asl^s  that 
he  be  decreed  to  have  an  equity  in  and  lien  upon  the 
eight  notes  and  the  bobsleds,  superior  to  the  rights  of 
the  defendant  under  the  executions,  that  the  defen- 
dant be  required  to  surrender  the  property,  and  that 
it  be  applied  in  the  satisfaction  of  the  debts  due  the 
plaintiff.  The  defendant  admits  the  taking  of  the 
property  as  stated,  but  denies  that  he  had  any  knowl- 
edge of  the  alleged  rights  of  the  plaintiff  thereto 
when  the  levies  were  made,  and  avers  that  the  plain- 
tiff, by  permitting  Bush  to  deal  with  the  mortgaged 
property  as  his  own,  and  permitting  him  to  use  it  for 
the  payment  of  his  debts  to  others,  has  waived  his 
alleged  right  thereto.  The  district  court  found  that 
the  notes  were  held  by  Bush  in  trust  for  the  plaintiff^ 
and  adjudged  him  to  be  entitled  to  recover  them  or 
their  proceeds,  and  established  a  lien  thereon  in  his 
favor,  superior  to  the  levies  under  the  executions,  and 
provided  means  of  enforcing  it.  From  that  portion 
of  the  decree  the  defendant  appeals.  The  court  also 
found  and  adjudged  that  the  record  of  the  mortgage 
did  not  impart  constructive  notice  to  the  defendant| 
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that  the  executions  were  levied  by  him  upon  the  bob- 
sleds without  notice  of  the  mortgage,  and  that  he  was 
entitled  to  hold  them.  From  that  part  of  the  decree 
the  plaintiff  appeals. 

I.  It  is  claimed  by  the  plaintiff  that  at  the  time 
the  mortgage  was  executed,  but  after  it  was  signed,  it 
was  verbally  agreed  between  him  and  Bush  that,  when 

the  latter  sold  property  covered  by  the  mort- 
2         gage,  he  was  to  deliver  the  proceeds  to  the  bank, 

to  be  applied  on  his  debt  to  it.  The  defendant 
objects  to  evidence  of  that  agreement,  on  the  ground 
that  the  parties  reduced  their  contract  to  writing,  that 
the  writing  appears  to  be  complete,  and  that  it  must 
be  presumed  to  express  fully  the  contract  actually 
made.  It  is  sho^ra  that,  after  the  mortgage  was  given, 
Bush  did,  from  time  to  time,  turn  over  to  the  bank, 
notes  which  were  taken  on  account  of  sales;  and  an 
agreement,  independent  of  the  mortgage,  to  turn  over 
the  proceeds  of  the  mortgaged  property  when  they 
aggregated  a  considerable  amount,  may,  perhaps,  be 
inferred  from  the  established  course  of  dealing  of  the 
parties,  even  though  evidence  of  a  verbal  agreement 
to  that  effect,  made  at  the  time  the  mortgage  was 
given,  be  incompetent.  But,  at  most,  it  was  an  agree- 
ment which  permitted  Bush  to  sell  the  mortgaged 
property,  and  required  him  to  account  for  its  proceeds. 
The  proceeds  in  question  were  in  the  form  of  promis- 
sory notes,  which  were  not  covered  by  the  mortgage, 
and  of  which  the  defendant  did  not  have  notice 
until  after  he  had  taken  the  safe  and  its  contents 
under  the  executions.    The  agreement  upon  which 
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Iowa,  282  (61  N.  W.  Rep.  378);  Id.,  (68  N.  W.  Rep.  690). 
In  that  case  the  mortgagor  of  personal  property  was 
authorized  to  sell  the  property  under  an  agreement 
which,  it  was  claimed,  required  him  to  apply  the  pro- 
ceeds in  paying  the  mortgage  debt;  but  it  was  held 
that  such  an  agreement  did  not  make  the  mortgagor 
the  agent  of  the  mortgagee  for  the  sale  of  the  prop- 
erty, nor  impress  the  proceeds  of  the  sale  with  the 
character  of  trust  funds.  What  is  thus  said  is  appli- 
cable to  the  facts  in  this  case.  The  most  that  can  be 
said  is  that  the  mortgaged  property  Was  sold  under  an 
agreement  on  the  part  of  the  mortgagor  that  he  would 
apply  the  proceeds  of  the  sale  on  the  mortgage  debt, 
but  that  agreement  was  not  performed.  The  case  is 
not  governed  by  the  rule  which  controlled  Maxwell's 
Estate,  83  Iowa,  591  (50  N.  W.  Rep.  56),  and 
8  other  cases  cited  by  the  appellee.  When  the 
sheriff  levied  upon,  the  safe  and  its  contents, 
the  safe  was  locked,  and  he  was  unable,  at  the  time,  to 
take  possession  and  make  an  inventory  of  the  con- 
tents. That  fact  did  not  defeat  the  levy,  however. 
The  contents  of  the  safe,  including  the  notes  in  suit, 
were  in  the  possession  of  the  sheriff,  through  his  pos- 
session of  the  receptacle  in*  which  they  were 
4  stored.  It  is  proper  to  add  that  when  the  levy 
was  made  the  defendant  did  not  have  any 
knowledge  of  the  claims  of  the  plaintiff  to  the  notes. 
We  conclude  that  the  defendant  obtained  a  valid  lien 
upon  the  notes,  by  means  of  the  levies  made,  superior 
to  any  interest  therein  which  the  plaintiff  may  have, 
and  that  the  decree  of  the  district  court  with  respect 
to  them  is  erroneous. 
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the  beneficiaries  of  the  undertaking  of  Bush  which  the 
mortgage  was  designed  to  secure.    It  is  the  rule 

5  in  this  state  that  a  person  having  a  beneficial 
interest  in  an  instrument  as  grantee  or  obligee 

is  disqualified  to  take  and  certify  an  acknowledgment 
of  it.  It  was  held  in  Wilson  v.  Traer,  20  Iowa,  231, 
that  a  notary  public  cannot  take  an  acknowledgment 
of  a  chattel  mortgage  given  to  a  co-partnership  of 
which  he  is  a  member.  That  rule  was  followed  in 
Bank  v.  Radtke,  87  Iowa,  865  (54  N.  W.  Rep.  435).  And 
see  1  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  493,  and  note. 
The  owner  of  capital  stock  of  a  private  corporation 
has  an  interest  in  its  property,  and  in  the  securing  and 
collecting  of  money  which  is  due  to  it.  Bank  v.  Owenj  52 
Iowa,  107  (2  N.  W.  Rep.  980).  See,  also,  Mechem,Pub. 
Off.,  section  517;  Cooley,  Const.  lim.,  5()6;  Elliott,  Gen. 
Pract.,  sections  210-212.    We  conclude,  there- 

6  fore,  that  the  acknowledgment  of  the  mortgage 
in  question  was  void  because  taken  by  a  stock- 
holder of  one  of  the  beneficiaries,  the  payee  of  the 
notes  in  suit,  and  that  the  record  of  it  did  not  impart 
constructive  notice  to  the  defendant.  It  is  not  shown, 
or  claimed,  that  he  had  actual  notice  of  it  when  the 
levies  were  made;  hence,  the  lien  acquired  under  the 
executions  is  superior  to  that  which  the  plaintiff  holds 
under  the  mortgage.  It  is  urged  that  before  the 
defendant  had  made  a  valid  levy  upon  any  of  the  prop- 
erty in  question,  he  was  informed  of  the  rights  of  the 
plaintiff,  but  we  do  not  think  the  evidence  sustains  the 
claim.    It  follows,  from  what  we  have  said,  that' so 
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Porging  Usary.    The  parties  to  a  usurious  note  indorsed  upon  it  tkat 

4    a  stated  sum  had  been  paid  for  all  usurious  interest  in  that  and 

another  note.    It  was  testified  that  this  was  done  to  purge  usury. 

Heldy  it  was  error  not  to  charge  that  usury  might  thus  be  purged. 

Intkbbst:    Usury— change  of  skUute,    In  an  action  on  a  note  made 

6   before  the  passage  of   Acts,  1890,  reducing  the  legal  rate  of 

interest,  an  instruction  which  permitted  the  inference  that  the 

note  would  draw  only  the  reduced  rate,  after  the  passage  of  the 

act,  was  ecioneous. 

TJsubt:    Jury  question.    Where  a  person  buys  a  machine,  and  sells  it 
6    to  another  at  an  adyanced  price,  and  takes  his  note  for  it,  it  is  a 
question  for  the  jury  whether  the  transaction  was  a  device  to 
cover  usury, 

Offbr  to  Gempromtoet  jury  question:  Evidence.  A  oonyersatioii 
admitted  in  evidence,  should  not  be  withdrawn  from  the  jury  on 
8  the  ground  that  it  was  in  the  nature  of  an  offer  to  compromise^ 
although  the  testimony  of  some  of  the  witnesses  shows  that  H 
was  a  mere  offer  to  compromise,  where  the  testimony  of  others 
shows  that  it  contained  unqualified  admissions  of  indebtedness 
by  the  debtor,  vnthout  anything  to  indicate  that  it  was  an  offer  to 
compromise. 

Isterventton:  transfer  to  bqttitt.  A  motion  by  the  intervener  to 
2  transfer  the  cause  to  the  equity  docket  for  trial,  is  properly  denied 
where  the  action  was  properly  commenced  at  law.  and  the  relief 
asked  by  plaintiff  was  within  the  jurisdiction  of  the  court  of 
law,  only  part  of  the  relief  asked  by  intervener  is  of  an  equitable 
character,  and  where  the  transfer  would  delay  the  main  action. 

Appeal:  transcript:  OertiflccUion—Bill  of  exceptions.  The  evi- 
dence will  not  be  stricken  from  the  record,  on  appeal,  on  the 
1  ground  that  the  official  shorthand  reporter's  transcript  of  the 
shorthand  notes  was  not  duiy  authenticated,  where  an  amendment 

:       to  the  abstract  shows  that  a  sufficient  bill  of  exception,  was  prop- 

[*      erly  filed,  and  that  the  translation  of  the  shorthand  notes  was 

t      duly  certified  within  the  time  allowed  by  law. 
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Appeal  from  Monona  District  Court. — Hon.  A.  Vak 
Wagenen,  Judge. 

Friday,  January  22, 1897. 

Action  at  law  commenced  against  the  defendants, 
Walters  Bros.,  to  recover  an  amount  alleged  to  be  due 
from  them  for  corn  sold  and  delivered.  The  defend- 
ants admitted  the  purchase  of  the  corn,  and  that  pay- 
ment for  it  had  not  been  made,  but  alleged  that  the 
corn  was  raised  by  plaintiff  on  land  he  had  leased  from 
W.  W.  Ordway,  and  that  Ordway  had  a  landlord's  lien  on 
the  com  for  unpaid  rent,  and,  in  addition,  a  chattel 
mortgage,  which  was  also  unpaid.  They  averred  that 
they  were  unable  to  determine  who  was  entitled  to 
the  purchase  price,  and  paid  it  into  court  for  the  party 
who  should  be  found  to  be  entitled  to  it.  Ordway 
intervened,  and  pleaded  various  claims  against  the 
plaintiff,  and  a  right  to  the  proceeds  of  the  com. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment 
in  favor  of  the  intervener,  and  also  in  favor  of  the 
school  fund  of  Monona  county.  The  intervener 
appeals.  No  question  was  made  in  regard  to  the  lia- 
bility of  the  defendants. — Reversed. 

Charles  Mackenzie^  Mackenzie  &  Dewey ^  and  T.  B. 
Lutz  for  appellant. 

McMillan  &  Kindall  for  appellees. 

Robinson,  J. — The  intervener  seeks  to  recover  of 
the  plaintiff  the  amount  of  five  promissory  notes  made 
by  him,  and  the  value  of  eighteen  and  one-half  acres 
of  plowing  which  it  is  alleged  he  agreed,  but  failed,  to 
do.  One  of  the  notes  is  for  two  hundred  and  forty 
dollars,  and  was  given  as  rent  for  land  which  the 
intervener  leased  to  the  plaintiff  for  the  season  of 
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1893.  Another  of  the  notes  is  for  one  hundred  and 
ten  dollars,  another  for  two  hundred  and  forty  dollars, 
and  another  for  ten  dollars.  These  three  notes  were 
secured  by  a  chattel  mortgage  on  the  interest  of  the 
plaintiff  in  the  crops  grown  under  the  lease,  and  the 
first  two  were  also  secured  by  a  mortgage  on  stock 
and  other  personal  property.  The  fifth  note  was  for 
thirty  dollars,  and  was  secured  by  a  chattel  mortgage 
on  two  hundred  bushels  of  com  grown  under  the 
lease.  The  intervener  demands  judgment  against  the 
plaintiff  for  the  amount  of  the  claims  mentioned,  and 
asks  that  a  landlord's  lien  be  established  against  the 
com  grown  under  the  lease,  including  that  sold  to  the 
defendants,  and  that  his  three  mortgages  be  foreclosed. 
In  answer  to  the  petition  of  intervention,  the  plaintiff 
pleads  various  defenses,  which  need  not  be  set  out  at 
length.  The  jury  found  the  sum  of  two  hundred  and 
eighteen  dollars  and  thirty-one  cents  due  to  the  inter- 
vener, that  certain  of  the  notes  in  suit  were  usurious, 
and  that  the  school  fund  was  entitled  to  recover  of 
the  plaintiff  the  sum  of  eighty  dollars  and  thirty-six 
cents.  Judgment  was  rendered  accordingly.  This  is 
the  second  submission  of  this  cause  in  this  court. 
An  opinion  was  filed  on  the  first  submission,  a 
re-hearing  was  ordered,  and  the  cause  is  again  sub- 
mitted for  our  consideration.  Our  examination  of  the 
case  has  been  made  unnecessarily  diflBcult  by  the 
presentation  in  argument  of  a  large  number  of  trivial 
questions  which  only  tended  to  obscure  those  which 
were  controlling. 

I.  The  appellee  has  asked  to  have  the  evidence 
stricken  from  the  record  on  the  ground  that  the  oflB- 
cial  shorthand  reporter's  transcript  of  the  shorthand 

notes  was  not  duly  authenticated.     Amend- 
1  ments  to  the  abstract  show  a  sufiRcient  bill  of 

exceptions  properly  filed,  and  that  the  transla- 
ion  of  the  shorthand  notes  was  duly  certified  within 
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the  time  required  for  the  filing  of  such  translations  in 
actions  at  law.  The  request  to  strike  the  evidence 
will,  therefore,  be  denied. 

IL    After  the  issues  were  settled  and  before  the. 

jury  was  called,  the   intervener  filed  a  motion  to 

transfer  the  cause  to  the  equity  docket  for  trial.    The 

motion  was  overruled.    It  was  renewed  after 

2  the  trial  had  been  commenced,  and  was  again 
overruled.    We  are  of  the  opinion  that  these 

rulings  were  correct.  The  action  was  properly  com- 
menced at  law,  and  the  relief  asked  by  the  plaintiff 
was  within  the  jurisdiction  of  a  court  of  law.  Only  a 
part  of  the  relief  asked  by  the  intervener  was  of  an 
equitable  character,  and,  had  he  been  a  defendant,  he 
would  not  have  been  entitled  to  have  the  entire  cause 
transferred  to  the  equity  docket.  To  have  transferred 
a  part  of  the  issues  to  that  docket  would  have  caused 
delay  in  the  trial,  and  an  intervener  has  no  right  to 
a  change  in  the  proceedings  which  would  cause  delay, 
in.  The  plaintiff  and  intervener  had  a  conversa- 
tion in  the  Castana  Bank  in  regard  to  the  amount  the 
former  was  owing  the  latter,  and  several  witnesses 
testified  in  regard  to  what  was  then  said  by  the  plain- 
tiff. The  court  withdrew  that  conversation  from  the 
consideration  of  the  jury,  on  the  ground  that  it  was 
in  the  nature  of  an  offer  to  compromise.    But 

3  the  intervener  claims  that  it  included  admis- 
sions of  facts  made  by  the  plaintiff  which  should 

have  been  considered  by  the  jury,  and  the  examina- 
tion of  the  case  which  we  have  now  made  leads  us  to 
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merely  an  offer  of  compromise,  and  other  statements 
made  by  the  plaintiff  were  of  the  same  character.  But 
the  intervener  testified  that  the  plaintiff  said,  in  regard 
to  paying  the  amount  he  owed:    "I  will  give  $450  or 
$460/'  without  indicating  that  it  was  an  offer  of  com- 
promise; also,  that  "he  told  me  that  the  four  hundred 
and  sixty  or  ninety  dollars — ^something,  whatever  it  was 
— ^was  all  that  he  owed  me.  He  did  not  tell  me  he  offered 
it  to  me  to  avoid  suit."    A  bystander  who  heard  the 
conversation,  says  the  plaintiff  stated  that  he  had  had 
his  indebtedness  computed,  and  found  that  he  owed  Ord- 
way  "four  hundred  and  some  dollars.    He  said  he  would 
make  a  tender  of  it,  and  that  is  all  he  could  get,  or  all 
he  owed  him."    The  witness  added:    "I  forget  just 
the  language."    Other  statements  were  made  during 
the  conversation  which  tended  to  show  that  the  plain- 
tiff was  owing  Ordway  more  than  four  hundred  dollars. 
Some  of  the  statements  we  have  set  out  are  in  the 
nature  of  unqualified  admissions  of  indebtedness  to 
Uie  amount  of  more  than  the  sum  last  named,  and 
were  not  mere  offers  to  compromise.    We  conclude, 
therefore,  that  they  were  competent  evidence  for  the 
intervener,  and  that  the  court  erred  in  excluding  thenu 
Baylies  v.  Murray,  69  Iowa,  292  (28  N.  W.  Rep.  604);  1 
Greenleaf,  Ev.,  section  192.    The  truth  involved  in  the 
conflict  between  the  testimony  of  the  plaintiff,  to  the 
effect  that  his  statements  were  merely  offers  to  com- 
promise, and  that  on  the  part  of  the  intervener,  that 
they  were  unqualified  admissions  of  indebtedness  to 
an  amount  stated,  was  for  the  jury  to  determine. 

IV.  The  notes  for  one  hundred  and  ten  dollars 
and  two  hundred  and  forty  dollars,  secured  by  chattel 
mortgage,  were  given  for  borrowed  money,  and,  as 

originally  made,  were  usurious.    On  the  back 
4         of  the  note  for  two  hundred  and  forty  dollars 

is  the  following  indorsement:    "Received  the 
interest  in  full,  as  payment  for  all  usurious  interest 
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on  this  and  another  note  for  $110.00,  and  interest  in 
full  until  Dec.  23,  1891,  and  extend  time  of  payment 
till  December  23, 1891.    The  above  is  in  full  payment 
for  all  usurious  interest  on  this  and  another  note. 
W.  W.  Ordway.    J.  W.  Kassing."    The  intervener 
testifies,  in  harmony  with  the  indorsement,  that  it 
was  made,  and  credit  given,  to  purge  the  two  notes  of 
all  usury.    We  do  not  understand  that  the  plaintiff 
denies  signing  the  indorsement,  nor  that  it  was  made 
for  the  purpose  stated  by  the  intervener.    A  usurious 
contract  may  be  purged  of  usury  by  the  parties  to  it, 
and,  if  the  claims  of  the  intervener  in  regard  to  the 
two  notes  last  described  are  true,  they  are  not  now 
usurious.    Bank  v.  Eyre,  52  Iowa,  117  (2  N.  W.  Rep. 
995).    That  theory  of  the  case  should  have  been  pre- 
sented by  the  charge  to  the  jury.    The  two 
6         notes,  by  their  terms,  bore  interest  at  the  rate 
of  ten  per  cent,  per  annum,  and,  if  purged  of 
usury,  would  bear  that  rate  of  interest  until  paid, 
for  the  reason  that,  when  they  were  made,  the  law 
of  this  state  permitted  the  making  of  contracts  for 
that  rate  of  interest,  and  the  notes  were  not  affected 
by  the  statute  of  the  Twenty-third  General  Assembly, 
enacted  in  the  year  1890,  which  made  contracts  for  a 
rate  of  interest  higher  than  eight, per  cent.*  usurious. 
The  court  instructed  the  jury  in  regard  to  the  change 
in  the  statute  respecting  usury,  but  in  such  terms 
that  the  jury  may  have  inferred  that  the  notes  made 
before  the  change,  which  provided  for  the  payment  of 
interest  at  the  rate  of  ten  per  cent,  before  the  change, 
would  only  bear  interest  at  the  rate  of  eight  per  cent 
after  the  change  took  effect.    To  that  extent,  the 
charge  was  erroneous. 

V.  It  is  claimed  by  the  intervener  that  there  is 
no  usury  in  either  the  thirty  dollar  or  ten  dollar  note. 
Whether  that  is  true  depends  upon  the  facts  which 
the  evidence  establishes.    The  note  first  mentioned 
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was  given  for  an  agricultural  implement  known  as  a 
"lister,"  which  was  purchased  for  the  plaintiff.  The 
intervener  claims,  in  effect,  that  he  purchased  it  for 
twenty-five  dollars,  and  sold  it  to  the  plaintiff  for 

thirty  dollars,  taking  the  note  in  payment.  If 
6         that  was  true,  the  note  was  not  usurious;  but,  if 

the  transaction  on  the  part  of  the  intervener 
was  a  mere  loan  of  money  to  the  plaintiff,  it  was 
usurious.  The  ten  dollar  note  was  given,  for  an  exten- 
sion of  time  on  money  due  the  intervener,  and 
whether  it  was  usurious  depends  upon  the  rate  of 
interest  which  the  debts  extended  bore;  and  that  is  a 
proper  matter  to  be  submitted  to  a  jury. 

VI.  We  have  considered  all  the  questions  in  the 
case  which,  in  view  of  the  conclusions  reached,  appear 
to  be  of  suflBcient  importance  to  make  their  deter- 
mination necessary  on  this  appeal.  Numerous  other 
questions  are  referred  to  in  argument,  but  they  depend 
upon  methods  of  trial  and  evidence  given,  and  are  not 
likely  to  arise  on  another  trial.  For  the  errors  pointed 
out,  the  judgment  of  the  district  court  is  ebvbbsbd. 


The  Independent  District  of  Ottumwa  v.  C.  0.  Tay- 
lor, et  al.^  Appellants. 

Beftind  of  School  tusii  obbtiob^ki.  Under  Ckxie,  section  822,  pro- 
4  viding  that  on  certiorari  the  court  may  merely  give  Judgment 
affirming  or  annulling  the  proceedings,  or  correcting  the  same, 
and  directing  further  proceedings,  certiorari  would  not  furnish 
adequate  relief  to  a  school  district  against  proceedings  by  the 
board  of  county  supervisors  in  refunding  a  tax  collected  for  the  * 
benefit  of  the  school  district,  where  the  pioney  had  been  actually 
refunded,  and  the  tax  payer  had  no  money  in  the  hands  of  the 
county  officers.  Certiorari  lies  only  where  there  is  no  other  plain, 
speedy,  or  adequate  remedy,  and,  in  this  case,  a  suit  in  equity 
for  the  recovery  of  a  trust  fund  is  such  remedy. 

Party:    Notice.    It  is  not  necessary  to  notify  a  school  district  of,  or 

2    make  it  a  party  to  an  application  to  the  county,  made  by  one  of 

the  tax  payers  of  the  district  to  refund  him  school  taxes  paid, 
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8   which  application  is  based  on  the  claim  that  he  legally  belongs  to 
another  district  haying  a  lower  rate  of  taxation. 

Schools:  TTTLB  TO  TAXES.  A  school  district  which  has  for  thirty 
1  years  furnished  school  privileges  free  of  charge  to  people,  living 
on  designated  land,  and  assessed  and  collected  taxes  during  such 
time  against  such  land,  is  entitled  to  the  money  paid  for  such 
6  taxes  where  no  other  district  has  ever  claimed  any  of  the  tax,  or 
that  the  land  was  within  its  Jurisdiction,  although,  through  loss 
of  records,  there  is  no  record  of  the  organization  of  such  district, 
or  how  such  land  came  to  be  treated  as  a  part  thereof. 

BtoTOPPBL.  The  fact  that  one  of  the  directors  of  a  school  district,  and 
8  the  secretary  of  the  school  district  board,  and  an  elector  who  was 
not  an  officer  of  the  district,  while  acting  as  judges  of  a  school  dis- 
trict election,  refused  to  allow  electors  residing  on  certain  land  to 
T  vote,  on  the  ground  that  they  lived  outside  of  the  district,  will 
not  estop  the  district  from  thereafter  claiming  that  such  land 
was  within  its  limits,  for  purposes  of  taxation. 

Appeal  from  Wapello  District  Court. — Hon.  Robert 
Sloan,  Judge. 

Feidat,  Januabt  22, 1897 

This  action  is  against  C.  0.  Taylor,  the  board  of 
ropervisors  of  Wapello  county,  and  0.  P.  Bizer,  F.  J. 
Baum,  and  Norman  Reno,  members  of  said  board.  It 
is  in  equity,  to  recover  from  said  Taylor  one  hundred 
and  eight  dollars  and  thirty-four  cents,  with  interest, 
taxes  paid  by  said  Taylor  to  the  county  for  the  plain- 
tiff, and  alleged  to  have  been  illegally  refunded  and 
paid  back  to  said  Taylor.  Decree  was  rendered  in 
favor  of  the  plaintiff  against  the  defendant  Taylor,  for 
one  hundred  and  twenty-two  dollars  and  forty-two 
cents,  with  six  per  cent,  on  the  judgment,  and  for 
costs.    Defendant  appeals. — Affirmed. 

W  8.  Coen  for  appellants. 

McElroy  ^  Heindel  for  appellee. 
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Given,  J. — ^I.  The  facts  of  this  case  are  undis- 
puted, and  those  necessary  to  be  noticed  are  as  fol- 
lows:   The  plaintiff  has  existed  and  operated  as  an 

independent  school  district,  under  the  laws  of 
1         Iowa,  for  forty  years  last  past.    The  record  of  its 

organization  has  been  lost.  For  over  thirty  years 
the  northeast  one-fourth  of  the  northwest  one-fourth, 
and  the  southwest  one-fourth  of  the  southeast  one-fourth 
of  section  14,  township  72,  range  14,  Wapello  county, 
have  been  treated  by  the  plaintiff,  the  county,  and 
the  owners  of  said  land  as  within  the  plaintiff  district, 
and  taxes  for  the  use  of  said  district  have  been 
annually  levied  and  collected  thereon,  and  paid  to  the 
district.  During  all  those  years  plaintiff  has  afforded 
school  facilities  free  of  charge  to  persons  residing  on 
said  land,  and  the  same  have  been  enjoyed  by  them. 
Taxes  were  levied  and  collected  on  said  land  for  the 
use  of  the  plaintiff  for  the  years  ISSZJh)  1891,  inclu- 
sive, amounting  to  three  hundred  and  ten  dollars  and 
fifteen  cents.  Said  land  is  not  within  the  corporate 
limits  of  the  city  of  Ottumwa,  but  adjoining  thereto. 
It  has  never  been  claimed  by  the  adjoining  district  as 
part  thereof.  On  the  third  day  of  April,  1898,  the 
defendant  Taylor,  owner  of  said  land,  presented  his 
petition  to  the  defendant  board  of  supervisors, 
claiming  that  said  land  should  have  been  assessed 
as  in  district  No.  2,  district  township  of  Cen- 
ter, instead  of  the  plaintiff  district,  during  said 
five  years;  that  the  taxes  collected  for  said  years  were 
one  hundred  and  eight  dollars  and  thirty-four  cents  in 
excess  of  what  were  due  to  said  district  No.  2;  and 
asked  that  that  sum  be  refunded  to  him.  On  the 
fourth  day  of  April,  1893,  the  defendant  board  sus- 
tained said  petition,  and  ordered  that  the  county  treas- 
urer refund  to  Taylor  one  hundred  and  eight  dollars 
pmd  thirty-four  ceata,  "out  of  any  funds  in  his  hands. 
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or  that  might  thereafter  come  into  his  hands,  belong- 
ing to  said  independent  district  of  Ottumwa."  On 
April  22, 1893,  the  auditor  issued  his  warrant  on  the 
county  treasurer  in  favor  of  Taylor  for  said,  sum,  and 

the  same  was  paid  to  him  by  the  treasurer  on 
2         April  24,  1893.    On  the  third  day  of  April,  1893, 

the  attorney  for  Mr.  Taylor  informed  the  secre- 
tary and  members  of  the  plaintiff's  board  that  said  peti- 
tion was  pending,  and  would  be  heard  at  ten  10  a.  m. 
the  next  day;  but  plaintiff  made  no  appearance  or 
resistance  to  said  petition.  The  defendant  has  not,  at 
any  time  since  said  payment  to  him,  had  any  money 

in  the  hands  of  the  treasurer  of  Wapello  county. 
8         It  also  appears,  that  at  the  annual  election  in 

March,  1893,  of  directors  for  the  plaintiff  dis- 
trict, the  secretary  of  plaintiff's  board,  and  an  elector 
who  was  not  an  oflBcer  of  plaintiff,  acted  as  judges  of 
the  election,  and  that  they  refused  to  allow  electors 
residing  on  said  land  to  vote,  on  the  ground  that  they 
lived  outside  of  the  limits  of  the  plaintiff  district. 

II.  The  first  contention  presented  in  argument  is  as 
to  the  remedy.  Defendants  contend  that  it  can  only 
be  by  certiorari,  to  correct  the  errors,  if  any,  of  the 

board  of  supervisors;  and  plaintiff  contends 
4         that  that  remedy  is  inadequate,  and  may  not  be 

invoked,  because  the  remedy  in  equity  is  ade- 
quate to  pursue  this  money  as  a  trust  fund.  The  rem- 
edy by  certiorari  would  not  have  been  adequate  in 
this  case.  Section  3222  of  the  Code,  provides  that  the 
court  "may  give  judgment  aflBrming  or  annulling  the 
proceeding  in  whole  or  in  part,  or,  in  its  discretion, 
correcting  the  same  and  prescribing  the  manner  in 
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no  money  in  the  hands  of  the  county.  A  judgment 
annulling  the  action  refunding  the  money  would  have 
afforded  plaintiff  no  adequate  relief.  "It  is  a  general 
principle,  belonging  to  certiorari^  as  to  all  other  extra- 
ordinary remedies  and  proceedings,  that  process  will 
not  issue  where  it  would  be  without  beneficial  results, 
and  certiorari  would  not  lie  where  no  substantial  relief 
can  be  given."  2  Spellman,  Extr.  ReL,  section  1896. 
This  money  in  the  hands  of  the  county  treasurer  was 
a  trust  fund  held  for  the  benefit  of  whoever  was 
entitled  thereto.  Barnes  v.  County,  56  Iowa,  20  (8  N. 
W.  Rep.  677);  Everly  v.  Supervisors,  77  Iowa,  470  (42 
N.  W.  Rep.  374).  Being  a  trust  fund,  equity  will  aid 
the  party  entitled  thereto  in  pursuing  it  into  whatso- 
ever hands  it  may  have  passed.  Section  3216  of  the 
Code  provides  that  certiorari  will  only  lie  "when,  in 
the  judgment  of  a  superior  court,  there  is  no  other 
plain,  speedy,  and  adequate  remedy.  There  being  a 
plain,  speedy,  and  adequate  remedy  in  equity  to  pur- 
sue this  trust  fund,  certiorari  is  not  the  proper  remedy. 
Plaintiff  lays  some  stress  on  the  fact  that  it  was 
not  notified  in  writing  of,  nor  made  a  party  to,  the 
petition  of  Mr.  Taylor,  for  a  refund.  We  are  not 
cited  to,  nor  do  we  know  of,  any  law  requiring 

5  that  plaintiff  should  be  so  notified,  or  made  a 
party,  and  we  see  no  reason  why  it  should  be  so 

required. 

III.  We  now  inquire  whether  the  plaintiff  is  enti- 
tled to  this  money.  We  have  seen  that,  pursuing  the 
course  that  all  parties  had  acquiesced  in  the  thirty 
years,  this  land  was  assessed  and  said  money  collected 
for  and  as  taxes  due  to  the  plaintiff,  and  that  district 
No.  2  has  never  claimed  any  of  the  tax,  nor  that 

6  the  land  was  within  its  jurisdiction.    We  have 
also  seen  that  during  these  thirty  years,  up  to 

and  including  1891,  the  plaintiff  has  furnished  school 
privileges  free  of  charge  to  the  people  living  on  said 
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land,  and  that  they  have  availed  themselves  thweot 
Counsel  for  defendant  says:  ."I  am  not  sure  that  the 
Taylor  land  belongs  in  the  independent  district*' 
True,  we  have  no  record  of  the  organization  of  the 
plaintiff  district,  nor  when  or  how  this  land  came  to 
be  treated  as  a  part  of  it,  but  surely  under  the  &cts, 
the  record  being  lost,  we  must  assume  that,  at  some 
time,  it  became  a  part  of  that  district,  in  a  manner 
authorized  by  law. 

It  is  urged  on  behalf  of  the  defendants  that  as  the 
judges  of  the  election  in  1893  refused  to  allow  electors 
then  residing  on  said  land  to  vote  at  that  election, 

because  not  residents  of  the  district,  the  plaintiff 
7         is  estopped  from  claiming  that  said  land  is  within 

the  district,  and  from  claiming  taxes  levied 
thereon.  To  so  hold  would  be  carrying  the  doctrine  of 
estoppel  to  an  unwarranted  extent.  We  are  clearly  of 
the  opinion  that  the  decree  of  the  district  court  is  cor- 
rect.— ^Affirmed. 


Ellen  M.  Chabtbers,  Appellant,  v.  John  J.  Brady  and 
Boss  S.  Brady. 


Ondae  Inflaenoe:  parent  and  child:  Evidence—Deeds.  Inference 
of  undue  influence  from  the  fact  of  an  aged  parent's  oonveying 
aU  his  property  to  two  children,  with  whom  he  lived,  is  overoome 
by  eyidence  that  he  stated  to  a  lawyer  what  he  wanted,  saying 
that  he  did  not  want  to  make  a  will,  and  did  not  need  to  make  a 
provision  for  future  support,  as  he  ooutd  trust  his  children;  that 
after  executing  the  deed,  he  gave  it  to  his  daughter,  and  requested 
her  to  record  it;  that  thereafter,  to  an  assessor  and  others,  he 
explained  the  matter  and  said  that  he  wanted  the  grantees,  who 
had  been  very  good  to  him,  to  have  the  property  for  taking  care 
of  him;  and  that  he  objected  to  the  marriage  contracted  by  the 
child  not  provided  for,  and  believed  her  husband  to  be  a  drunkard 
and  a  spendthrift 
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Appeal  /ram  Johnson   District   Court.— Rov.   IL   J. 
Wade,  Judge. 

Pridat,  January  22,  1897. 

Suit  in  equity  to  set  aside  and  cancel  a  deed 
made  by  one  Thomas  Brady,  in  his  lifetime,  to  the 
defendants.  It  is  claimed  that  Brady  was  weak  and 
nnsonnd  of  mind  at  the  time  the  conveyance  was 
made,  and  that  the  defendants  procured  the  execution 
and  delivery  thereof  by  fraud  and  undue  influence. 
The  court  dismissed  the  plaintiff's  petition,  and  she 
appeals. — Affirmed. 

Joe  A.  Edwards  and  W.  J.  Baldwin  for  appellant. 
Banck  dk  Bradley  for  appellees. 

Deemeb,  J. — Thomas  Brady  was  the  owner  of  one 
hundred  and  sixty  acres  of  land  in  Johnson  county,  val- 
ued at  about  the  sum  of  six  thousand  dollars.  He,  with 
his  family,  had  resided  thereon,  at  the  time  of  his  death, 
more  than  forty  years.  His  wife  died  in  the  year 
1874,  and  his  three  children,  who  are  the  parties  to 
this  litigation,  remained  with  him  until  the  marriage 
of  plaintiff,  in  the  year  1881.  After  the  plaintiff's 
marriage,  she  left  the  old  homestead,  and  took  up  her 
residence  with  her  husband.  The  defendants  contin- 
ued to  live  with  their  father  upon  the  premises  in 
controversy  until  his  death,  which  occurred  in  July 
of  the  year  1894.  On  the  fifteenth  day  of  July,  1893, 
he  executed  the  deed  which  is  sought  to  be  avoided 
in  this  case,  and  at  his  suggestion  the  deed  was 
recorded  on  the  same  day.  Brady  was  eighty-three 
years  old  at  the  time  he  died.  He  had  seen  service  in 
the  Mexican  war,  was  a  man  of  good  habits,  and  for  a 
man  of  his  age  was  physically  strong  when  he  died* 
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The  appellant  claims  that,  at  the  time  the  deed  was 
executed,  Brady  was  suffering  from  senile  dementia, 
and  that,  while  he  might  not  have  been  a  fit  subject 
for  the  insane  commissioners  to  take  in  charge,  yet 
he  was  so  weak  of  intelligence  that  the  conveyance 
made  by  him  should  be  avoided.  Appellant  also  claims 
that  the  deed  was  procured  through  fraud  and  undue 
influence  practiced  by  the  appellees  upon  their  father. 
These  claims  are  denied  by  the  appellees. 

The  first  question  to  which  we  will  give  attention 
is  that  relating  to  the  alleged  unsoundness  of  mind  of 
the  grantor.  It  is  practically  undisputed  that  the 
deceased  was  a  well  preserved  man,  physically,  for  one 
of  his  age,  and  it  is  conclusively  shown  that  he  was  a 
man  of  strong  convictions  and  of  great  firmness  of 
character.  He  lived,  it  is  true,  beyond  the  period 
usually  allotted  to  man,  and  was  somewhat  childish 
during  the  latter  years  of  his  life,  and,  it  may  be,  was 
suffering  from  senile  dementia  at  the  time  he  died. 
But  a  careful  examination  of  the  evidence  leads  us  to 
the  conclusion  that  at  the  time  he  made  the  deed  in 
question  he  had  suflBcient  mental  capacity  to  compre- 
hend the  nature  and  quality  of  his  act,  and  to  pro- 
ceed with  judgment  and  discretion  in  disposing  of  his 
property.  It  would  be  a  useless  task  to  set  forth  all,  or 
even  a  considerable  part  of  the  evidence  from  which 
we  reach  our  conclusions.  It  is  suflBcient  to  say  that 
we  think  the  plaintiff  has  failed  on  this  issue,  and 
that  the  great  preponderance  of  the  evidence  is  in 
appellees'  favor.  Appellant  relies  quite  largely  upon 
the  opinions  of  experts,  based  upon  hypothetical 
questions  propounded  to  them.  These  questions 
embodied  all  the  peculiarities  and  idiosyncrasies  of 
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of  mental  strength.  It  is  questionable  whether  any- 
one could  meet  the  requirements  of  such  a  test.  But, 
however  this  may  be,  the  testimony,  from  those  who 
knew  him  best,  who  watched  his  daily  life  and 
marked  his  conduct,  is  almost  wholly  to  the  effect 
that  he  was  sound  of  mind  up  to  the  very  day  on 
which  he  died. 

II.  Appellant  further  claims  that,  if  it  be  con- 
ceded that  the  conveyance  cannot  be  avoided  because 
of  unsoundness  of  mind,  it  should  nevertheless  be  set 
aside  because  of  fraud  and  undue  influence  on  the 
part  of  the  grantees.  As  preliminary  to  this  contention, 
they  insist  that  undue  influence  will  be  inferred  from 
the  nature  of  the  transaction  alone,  where,  as  in  this 
case,  the  instrument  was  executed  between  persons 
standing  in  such  confidential  relations  as  parent  and 
child,  and,  that  the  burden  is  upon  the  grantees  to 
show  that  the  conveyance  was  freely  and  deliberately 
made.  It  is  doubtless  true  that,  under  the  facts  dis- 
closed, the  rule  contended  for  should  obtain;  and  we 
look  then  to  see  whether  the  defendants  have  met  the 
burden  imposed  upon  them.  When  Brady  concluded 
to  make  the  deed,  he  went  to  the  ofl5ce  of  an  attorney 
at  Iowa  City,  stated  what  he  wished  to  do,  and  asked 
the  attorney  to  prepare  the  deed.  When  inquired  of 
as  to  his  object,  he  stated  that  he  wished  to  give  the 
defendants  his  property,  and  did  not  desire  to  make  a 
will,  but  wanted  them  to  have  a  home  after  he  was 
gone.  To  a  suggestion  from  the  attorney  that  a  con- 
dition for  future  support  might  properly  be  included, 
he  said  that  he  thought  he  knew  what  he  was  doing, 
and  that  he  did  not  want  that  in  the  deed.  He  said 
he  could  trust  his  children  without  any  such  provis- 
ion. After  the  instrument  was  prepared,  a  notary 
was  called,  and  the  grantor's  acknowledment  taken. 
After  the  deed  was  signed  and  acknowledged,  Brady 
delivered  the  deed  to  his  daughter  Rose,  and  requested 

Vol.  100  la— 40 
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her  to  take  it  to  the  court  house  for  record.  This  she 
did,  and  from  that  date  on,  Brady  declared  to 
various  persons  that  the  property  belonged  to  the 
appellees.  To  an  assessor  who  came  to  assess  the 
property  in  the  year  1894,  he  explained  the  whole 
transaction,  and  gave  as  his  reasons  for  making  the 
deed,  that  John  and  Rose  had  been  very  good  to 
him,  and  he  wanted  them  to  have  the  property  for 
taking  care  of  him.  The  defendants  themselves  could 
not,  because  of  their  relationship  to  the  deceased, 
give  in  evidence  any  personal  transactions  or  commu- 
nications had  with  him,  and  no  direct  evidence  was 
adduced  by  the  plaintiff  tending  to  show  any  undue 
influence  used  by  the  defendants  in  securing  the  deed. 
She  claims,  however,  that  the  division  was  so  unfair, 
and  the  relations  of  the  parties  so  close,  that  fraud 
should  be  inferred.  To  meet  this  it  is  shown  that  the 
deceased  objected  to  plaintiff's  marriage  to  Chambers; 
that  he  did  not  like  him ;  that  he  believed  him  to  be  a 
spendthrift  and  a  drunkard.  Again,  it  is  showB  that 
the  deceased  lived  with  the  appellees  after  the  mar- 
riage of  appellant,  and  that  they  took  care  of  him  in 
sickness  and  in  health,  and  that  he  recognized  their 
services  as  valuable  to  him.  This  in  large  measure 
accounts  for  the  conveyance,  and,  as  far  as  possible, 
under  the  circumstances,  rebuts  the  suggestion  of 
undue  influence.  Moreover,  it  is  quite  well  estab- 
lished that  the  deceased  was  a  man  of  firm  conviction. 
He  met  every  suggestion  which  did  not  accord  with 
his  views  with  decided  opposition,  and  so  far  as  possi- 
ble, "had  his  own  wav."    There  is  an  absolute  want  of 
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in  this  case,  it  would  be  virtually  a  declaration  that 
no  conveyance  from  father  to  child^  where  other  chil- 
dren are  not  remembered,  could  be  sustained  after  the 
death  of  the  grantor.  This  we  are  not  inclined  to  do. 
The  law  places  no  limitations  upon  the  power  of  the 
father  to  make  such  disposition  of  his  real  estate  dur- 
ing his  life-time  as  he  may  elect,  even  though  other 
children  are  thereby  deprived  of  property  which  other- 
wise would  have  descended  in  part  to  them  upon  his 
death.  The  facts  in  this  case  tending  to  show  undue 
influence  are  not  stronger,  if  as  strong,  as  in  Brock- 
way  V.  Harrington,  82  Iowa,  23  (47  N.  W.  Rep.  1013), 
and  Lewis  v.  Arbuckle,  85  Iowa,  335  (52  N.  W.  Rep. 
237),  wherein  we  sustained  conveyances  against  claims 
of  unsoundness  of  mind  and  undue  influence;  and,  fol- 
lowing these,  we   think    the   judgment   should    be 

AFFIEMED. 


i<x>  est 

f 106  476 

William  Comfort  v.  W.  M.  Touno,  Appellant.  ioo~«^ 

'        ^^  no   515| 

Ltbeh  privtlbgb:  Information  filed.  An  information  filed  with 
the  board  of  insane  commissioners,  charging  a  specified  person 
with  being  a  fit  subject  for  custody  and  treatment  in  the  insane 
hospital,  is  not  privileged,  unless  the  informaut  acted  in  good 
faith,  upon  probable  cause  and  without  malice. 

Appeal  from  Buchanan  District   Court. — Hon.  A.  S. 
Blair,  Judge. 

Friday,  January  22,  1897. 

Action  at  law  to  recover  damages  for  an  alleged 
libel,  published  by  defendant  of  and  concerning  the 
plaintiff.  Trial  to  a  jury,  verdict  and  judgment  for 
plaintiff,  and  defendant  appeals. — Affirmed. 

H.  H.  Bezold  for  appellant. 

Woodward  &  Cook  for  appellee. 
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Deembr,  J. — The  alleged  libelous  publication  con- 
sists of  an  information,  filed  by  defendant  and  one  G. 
W.  Dickinson,  with  the  board  of  insane  commissioners 
of  Buchanan  county,  charging  that  plaintiff  was,  and 
is,  insane,  and  a  fit  subject  for  custody  and  treatment 
in  the  insane  hospital  of  the  state.  On  this  informa- 
tion plaintiff  was  examined  by  the  physician  who  was 
a  member  of  the  board,  pronounced  perfectly  sane, 
and  finally  discharged,  without  further  action. 
Plaintiff  thereupon  commenced  this  action,  alleg- 
ing that  the  information  was  filed  and  published 
maliciously,  and  without  probable  cause,  for  the 
purpose  of  injuring  the  plaintiff,  to  deprive  him  of 
his  credit  and  reputation,  and  to  cause  it  to  be  sus- 
pected and  believed  that  he  was  insane.  The  defend- 
ant pleaded  that  he  had  good  reason  to  believe  that 
plaintiff  was  insane,  and  that  he  filed  the  information 
for  the  good  of  plaintiff  and  the  public  generally,  and 
that  the  communication  was  privileged.  The  exact 
claim  made  by  defendant  in  his  answer  is  that,  prior 
to  the  ninth  day  of  July,  1894,  said  William  Comfort  had 
stated  that  he  (said  Comfort)  had  had  a  revelation  from 
God  to  close  the  creamery  at  Jesup  on  Sunday,  and  to 
have  one  Stodard  turned  out  of  church  for  sending 
milk  to  said  creamery  on  Sunday,  and  other  sayings  of 
said  Comfort  in  relation  to  having  had  revelations 
from  God;  and,  having  heard  others  say  that  they 
believed  that  said  Comfort's  mind  was  affected,  this 
defendant,  with  one  G.  W.  Dickinson,  did,  on  the  ninth 
day  of  July,  1894,  appear  before  the  clerk  of  said  board 
of  commissioners  of  insanity,  who  is  also  clerk  of  the 
district  court,  filed  the  information  required  by  stat- 
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proceeded  to  trial  before  a  jury,  resulting  in  a  verdict 
and  judgment  for  plaintiff  for  seven  hundred  and  fifty 
dollars. 

Although  appellant  has  assigned  twenty-five 
errors,  he  argues  none  but  the  one  that  "the  undis- 
puted evidence  shows  that  the  information  upon 
which  the  libel  is  formed  is,  and  was,  a  privileged 
communication."  The  law  in  such  cases  as  this  is 
well  understood.  Persons  have  the  undisputed  right 
to  file  such  informations  as  the  one  referred  to,  when 
made  in  good  faith,  and  in  the  honest  belief  that  the 
statements  therein  made  are  true.  But  one  cannot 
use  such  instrumentalities  for  the  express  purpose  of 
gratifying  his  malice  or  indulging  his  passions,  without 
making  himself  answerable  to  the  law.  Mayo  v.  Sam- 
pie,  18  Iowa,  306;  Rainbow  v.  Benson,  71  Iowa,  301  (32 
N.  W.  Rep.  352);  Tillinghast  v.  McLeod  (R.  I.)  21  Atl. 
Rep.  345;  White  v.  Nichols,  3  Howard,  266;  GasseU  v.  Gil- 
bert, 6  Gray,  94. 

The  court  below  gave  the  jury  the  following 
instruction,  with  reference  to  the  question  of  priv* 
ilege:  "(H)  The  real  question  for  you  to  determine 
first  in  this  case  is:  Was  the  information  made  by 
the  defendant  and  filed  by  him  honestly  and  in  good 
faith,  upon  probable  cause,  he  believing  at  the  time 
that  the  plaintiff  was  insane,  or  laboring  under  an 
insane  delusion,  and  done  for  a  laudable  purpose,  to 
protect  himself,  his  property,  or  society?  And  if  you 
find,  from  the  preponderance  of  the  credible  evidence 
in  the  case,  that  it  was  so  done,  then  your  verdict 
should  be  for  the  defendant.  (12)  But  if  you  find 
that  the  same  was  made  and  filed  without  probable 
cause,  or  without  honestly  believing  that  the  state- 
ments therein  were  true,  but  was  done  to  injure  the 
plaintiff  in  his  good  name  and  reputation,  or  for 
some   advantage   over   him,   then   the   Ittvr  would 
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imply  malice,  and  you  should  find  for  the  plaintiff.'' 
Appellant  makes  no  complaint,  in  argument,  of  these 
instructions,  and  we  consequently  treat  them  as 
stating  correct  propositions  of  law. 

His  main  contention  is  that  the  publication  was 
privileged.  We  have  gone  over  the  evidence  with 
care,  and  conclude  that  the  jury  may  well  have  found 
that  defendant  waa  actuated  by  express  malice  in 
instituting  the  proceedings  complained  of.  It  appears 
that  plaintiff  complained  of  the  operation  of  a  cream- 
ery at  the  town  of  Jesup  on  Sunday,  and  that  he  caused 
the  arrest  of  the  corporation  operating  the  same  for 
violation  of  the  Sunday  law.  Defendant  was  inter- 
ested in  the  creamery,  and  was  much  provoked  on 
account  of  these  criminal  proceedings;  and  the  jury 
may  well  have  found  that  he  filed  the  informatipn 
with  the  board  of  insane  commissioners  for  the  pur- 
pose of  bringing  plaintiff,  who  was  the  prosecuting 
witness  in  the  criminal  proceedings,  into  disrepute  and 
ridicule,  to  the  end  that  the  criminal  proceedings 
might  be  abated,  or  for  the  purpose  of  retaliating  upon 
the  plaintiff.  The  jury  was  perfectly  justified  in  find- 
ing, from  the  evidence,  that  the  defendant  would  never 
have  made  the  complaint  he  did,  if  it  had  not  been  for 
the  criminal  prosecution  instituted  by  the  plaintiff.  It 
is  not  our  custom  to  set  out  the  evidence  from  which 
we  draw  our  conclusions,  and  there  is  nothing  in  this 
case  which  seems  to  require  more  than  a  statement  of 
ultimate  conclusions.    It  was  for  the  court  to  deter- 
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The  case  having  been  properly  submitted,  and 
there  being  sufl5cient  evidence  to  justify  the  verdict, 
the  judgment  is  affibmbd. 


Clayton  County  v.  Justus  Hbrwio  and  Kate  Hbe- 


100 


WIG,  Appellants.  ^M^j 

Eqnitf  Jnrisdictloii:  joinder  of  oa.u8bs.  In  a  suit  by  a  county  to 
correct  a  description  in  a  deed  of  land  conveyed  to  it  for  a  road, 
injunction  against  obstruction  of  the  highway  may  be  also  sought 
and  had,  though  there  be  a  remedy  at  law  therefor,  by  abatement 
of  nuisance,  or  though  defendant  be  punishable  criminally  for 
the  obstruction. 

Appeal  from  Clayton  District  Cowrf.— Hon.  A.  N.  Hob- 
son,  Judge. 

Fbiday,  January  22, 1897. 

This  is  an  action  in  equity  to  reform  a  deed  by 
correcting  a  description  so  that  it  will  express  the 
real  intent  of  the  parties  to  the  conveyance.  In  1877, 
the  county  purchased  of  Phoebe  and  Ellen  Gordon,  the 
then  owners  of  the  land,  a  piece  of  ground  for  a  public 
highway.  A  mistake  was  made  in  describing  the 
land  purchased.  The  land  in  fact  purchased,  was 
fenced  out  by  the  grantors,  and  set  apart  for  highway 
purposes.  It  has  ever  since  been  used  by  the  public 
as  a  highway,  and  recognized  as  a  public  highway  by 
the  proper  authorities.  In  1895  the  Gordons  sold 
their  land,  from  which  this  purchase  by  the  county 
was  made,  to  the  defendant,  Kate  Herwig.  Defendant, 
when  she  made  the  purchase,  knew  what  land  belonged 
to  the  county.  The  defendants  removed  the  fence  on 
the  line  of  the  highway,  and  obstructed  and  impeded 
travel  thereon,  by  placing  posts  and  wire  on  and 
across  the  same,  and  by  plowing  it  up.  The  petition 
prays  for  a  reformation  of  the  deed,  and  asks  that  the 
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defendants  be  enjoined  from  interfering  with  the  free 
nse  of  said  highway,  and  that  they  be  required  to  remove 
all  fences  and  obstructions  placed  by  them  thereon. 
The  defendants  moved  to  strike  certain  allegations 
from  the  petition, — the  allegations  that  the  Gordons 
had  fenced  out  and  set  apart  to  the  county  and  the 
public  said  strip  of  land;  also,  all  that  part  of  the 
prayer  which  asks  an  injunction  and  the  removal  of 
obstructions.  The  grounds  of  the  motion,  in  brief,, 
are  that  the  allegations  set  out  a  cause  of  action  for 
which  there  is  a  plain,  speedy  and  adequate  remedy 
at  law;  that  the  facts  pleaded  are  irrelevant,  and  a 
statement  of  evidence  only;  that  the  portion  of  the 
prayer  sought  to  be  stricken  asks  for  relief  to  which 
plaintiff  is  not  entitled  in  this  action.  The  court 
overruled  the  motion,  and  the  defendants  excepted 
and  B.ppesl.— Affirmed. 

Davidson  &  Cook  for  appellants. 

J.  E.  Corlett  for  appellee 

KiNNB,  C.  J. — Appellants'  contention  is  that  the 
allegations  sought  to  be  stricken  out,  when  taken  in 
connection  with  other  parts  of  the  petition,  show 
facts  constituting  a  nuisance,  for  which  a  remedy  is 
afforded  by  sections  4092  and  4093  of  the  Code,  and 
that  the  action  is  improperly  joined  with  an  action  in 
equity  to  reform  the  deed.  In  other  words,  they  claim 
that  the  remedy  of  an  injunction  to  restrain  the 
obstruction  of  a  highway  cannot  be  had  in  an  equita- 
ble action  to  correct  the  conveyance,  because  the  acts 
sought  to  be  enjoined  may  constitute  a   nuisance 

— :xi-i_  XT !_• ^ti.\.^ : 1 1  1 mui- l 
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Iowa,  546  (17  N.  W.  Rep.  888);  Moore  v.  Railway  Oo„75 
Iowa,  266  (39  N.  W.  Rep.  390);  Gribben  v.  Hansen,  69 
Iowa,  256  (28  N.  W.  Rep.  584);  Ewell  v.  Greenwood,  26 
Iowa,  379;  Bolmes  v.  Calhoun  County,  97  Iowa,  360  (66 
N.  W.  Rep.  146),  and  cases  cited;  Shirely  v.  Bail' 
road  Co.,  74  Iowa,  169  (37  N.  W.  Rep.  133).  It  was 
held  in  BtishneU's  Case,  that  this  equitable  remedy 
had  been,  by  Code,  section  2508,  preserved,  and  that 
thereby  the  legal  remedy  might  be  made  more  effec- 
tual. No  reason  appears  why  the  same  rule  wiU  not 
apply  to  a  case  like  that  at  bar.  If  it  should  be  con- 
ceded that  the  defendants  might  be  punished  for  the 
crime  of  obstructing  the  highway,  it  is  no  reason  why, 
in  such  a  suit  as  this,  they  may  not  be  enjoined,  if  it  is 
found  that  they  had  committed  the  acts  complained 
of,  and  thereby  prevented  from  a  constant  repetition 
of  them.  Furthermore,  a  court  of  equity  having 
jurisdiction  for  the  purpose  of  correcting  the  deed, 
the  relief  sought  by  injunction  is  incidental  thereto; 
and  it  is  the  policy  of  such  courts,  when  juridisction  is 
once  obtained,  to  retain  it  until  the  controversy  is 
settled.  As  is  said  in  Insurance  Co.  v.  McCrea,  4  G., 
Greene,  230,  **it  is  within  the  peculiar  province  of  that 
court  [equity]  to  correct  mistakes,  and  relieve  against 
errors  of  this  kind;  and,  having  got  jurisdiction  for 
that  purpose,  they  have  power  to  go  on  and  complete 
the  remedy,  even  though,  by  so  doing  they  decide 
upon  matters  purely  pertaining  to  courts  of  law." 
McDowell  V.  Lloyd,  22  Iowa,  450;  Stapleton  v.  King,  40 
Iowa,  284.  The  cases  cited  by  appellants  are  not 
applicable.  The  ruling  of  the  court  was  correct,  and 
in    harmony   with    the    holdings    of   this   court. — 
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lE-^l         Elizabeth   Chbistman,  et  al.,  Appellants,  v.  J.  B. 
{g  %.     •  Pbaeson. 

100      634| 

132  376{  Handwriting  Experii.  A  person  whose  business  for  fifteen  yearft 
100  ^  required  him  frequently  to  make  comparisons  of  handwritings, 

1    is  competent  to  testify  as  an  expert  in  regard  thereto,  though  he 

testifies  that  he  is  not  an  expert,  in  the  sense  of  making  it  his  bus- 

ness. 

Books  of  Acooiint:    parol  yabiancb.    Books  of  account  are  not  the 
8    best  eyidence,  so  as  to  render  inadmissible  oral  testimony  as  to 
payments  credited  therein,  and  their  application. 

Appeal  from  Linn  District  Court. — Hon.  WiLLiAif  (J. 
Thompson,  Judge. 


Friday,  January  22, 1897. 

^The  plaintiffs  are  executors  of  the  estate  of  John 
Christman,  deceased,  and  bring  suit  on  four  notes. 
The  defense  was  payment  of  three  of  the  notes,  and 
denial  of  the  execution  of  the  other.  Trial  to  jury. 
Verdict  and  judgment  for  part  of  the  amount  claimed. 
Plaintiffs  appeal. — Reversed. 

Giffen  &  Voris  for  appellants. 

Richard  A.  Stuart  for  appellee. 

Ladd,  J. — The  defendant,  in  his  answer,  denied 
the  execution  of  one  of  the  notes  sued  on.  E.  H. 
Crocker,  being  called  as  a  witness,  testified  that  he 

was  an  attorney  at  law,  and  had  been  for  seven 
1         or  eight  years;  that  for  fifteen  years  past  his 

business  had  required  him  to  examine  hand- 
writings a  great  deal,  and  of  a  great  many  differ- 
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handwritings,  to  find  out  whether  the  handwriting  was 
that  of  a  certain  person.  In  answer  to  the  ques- 
tion whether  he  was  an  expert  in  judging  hand- 
writing, he  said  that  he  was  not,  in  the  sense  of  mak- 
ing it  his  business.  He  was  then  asked  to  state 
whether,  in  his  opinion,  the  same  person  wrote  the 
signature  denied  and  those  to  the  other  notes,  the 
execution  of  which  was  admitted.  The  objection 
that  he  had  not  shown  himself  competent  to  testify 
was  sustained.  This  ruling  was  erroneous.  It  is  not 
necessary  that  a  witness,  in  order  to  give  his  opinion 
on  comparisons  of  handwritings,  should  claim  to  be 
an  expert,  or  that  he  possess  the  highest  skill  in 
detecting  the  differences  or  similarities  in  the  strokes 
or  curves  of  the  pen.  Persons  in  many  different 
occupations  are  required  to  pass  upon  the  genuine- 
ness of  signatures,  and,  certainly,  to  do  so  frequently 
for  a  period  of  fifteen  years  by  a  man  of  intelligence 
would  somewhat  qualify  him  to  give  an  opinion  in 
making  comparisons.  The  value  of  the  opinion 
would,  of  course,  be  left  to  the  jury.  Hyde  v.  WooU 
folk^  1  Iowa,  159. 

11.  L.  B.  Christman,  while  on  the  stand  as  a  wit- 
ness, testified  thai  certain  payments  for  which  receipts 
were  given,  were  paid  on  account,  and  that  they 
balanced  account.  On  cross-examination  it  appeared 
that  the  day-book  contained  the  items  referred  to,  and 
upon  motion  of  the  defendant  his  testimony  was 
stricken  out,  on  the  gi-ound  that  the  day-book  was  the 
best  evidence.  Thereafter  the  witness  was  asked 
whether  the  payments  were  applied  on  the  notes  or 
on  the  accounts,  and,  on  the  same  ground,  his  answer 
was  excluded.  We  gather,  from  the  abstract  and  argu- 
ments, that  the  thought  of  the  court  was  that,  the 
items  having  been  entered  in  the  day-book,  such  book 
would  be  the  best  evidence,  and  the  witness  could  not 
testify  from  his  own  recollection.    The  introduction 
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of  the  books  of  account  in  evidence  is  carefully  guarded 
by  the  statute.  They  are  received  as  proof  from 
necessity,  and  because  the  ordinary  means  of  estab- 
lishing numerous  items,  are  often  wanting.  Their 
value  as  evidence  must  depend  largely  upon  their  con- 
dition, and  the  manner  in  which  they  were  kept,  and 

the  character  of  the  evidence  lajring  the  foun- 
2         dation  for  their  introduction.     Oral  evidence 

may  be  introduced  concerning  the  same  trans- 
actions referred  to  in  the  books  of  account,  and  its 
value,  as  compared  with  that  of  such  books,  must,  of 
course,  depend  upon  circumstances.  It  was  import- 
ant for  the  plaintiffs  to  show,  if  they  could,  not  only 
that  the  payments  were  not  made  on  the  notes,  but  to 
explain  where  they  were  in  fact  applied;  and  they 
should  have  been  permitted  to  do  so  by  oral  testimony, 
even  though  the  books  of  account  may  have  been 
admissible  for  the  same  purpose.:— Rbvbbsbd. 


The  Citizens  State  Bank,  Appellant,  v.  Rowlet  & 
Driggs,  et  al. 

Harmless  Error:  EYinENCE:  Instructions.  Error,  if  any,  in  admit- 
ting evidence  of  the  arrest  of  a  certain  person,  cannot  be  held 
prejudical  on  the  ground  that  the  jury  were  thereby  led  to  suppose 
1  that  the  loss  of  his  time  was  an  element  of  damages  recoyerable 
in  the  case,  where  no  eyidence  of  the  value  of  his  time  is  offered, 
and  no  reference  is  made  thereto  in  the  instruction  stating  what 
can  be  allowed  as  damages. 

Samb:    Verdicts-appeal.    A  statement  by  the  court  nf  \t^m^oa  \^»At^^ 
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Plaintiff  brings  suit  upon  a  check  for  one  hun- 
dred dollars,  which  was  drawn  by  the  defendants, 
Rowley  &  Driggs,  upon  the  defendant,  the  Iowa  Sav- 
ings Bank,  and  delivered  to  one  Ball,  who  procured 
the  same  to  be  cashed  at  plaintiff's  bank.  It  is  alleged 
that  the  defendant,  the  savings  bank,  refused  pay- 
ment, though  at  the  time  having  in  its  possession 
money  of  the  drawers  suflScient  to  pay  the  same. 
Rowley  &  Driggs  answered,  admitting  the  execution 
of  the  check,  and  its  payment  by  plaintiff  to  Ball,  and 
that  demand  had  been  made  for  the  payment  of  the 
same,  and  payment  refused.  By  way  of  counter-claim 
they  aver  that  the  check  was  given  to  Ball,  who  was 
then  acting  as  their  agent,  and  it  was  to  be  used  in 
the  purchase  of  certain  cattle;  that  Ball  presented  it 
to  plaintiff,  and  received  the  money  therefor, — ninety- 
one  dollars  and  fifty  cents  of  which  he  paid  to  one 
Bellmeyer,  on  account  of  the  purchase  of  certain  cat- 
tle; that  before  said  money  was  paid  to  Bellmeyer, 
he  agreed  with  Ball  to  furnish  him  suflScient  money  to 
complete  the  purchase  of  said  cattle  upon  a  sight 
draft  drawn  by  Ball  upon  the  defendants,  Rowley 
&  Driggs;  that  after  Ball  had  paid  the  ninety-one 
dollars  and  fifty  cents  to  Bellmeyer,  plaintiff 
refused  to  furnish  the  money,  and  by  reason  thereof 
Ball  was  unable  to  complete  the  purchase  of  the 
cattle;  that  Rowley  &  Driggs  have  not  been  repaid 
the  ninety-one  dollars  and  fifty  cents,  and  were 
at  an  expense  of  twenty  dollars  in  attempting  to  pur- 
chase the  cattle,  and  that  they  lost  fifty  dollars  in 
profits  on  the  cattle.  Judgment  is  asked  for  one  hun- 
dred and  seventy  dollars.  The  defendant,  the  Iowa 
Savings  Bank,  answered,  denying  that  at  the  time 
said  check  was  presented,  it  had  funds  on  hand  for  its 
payment,  and  alleging  that  prior  thereto  payment  of 
said  check  had  been  stopped  by  order  of  the  defendants, 
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Rowley  &  Driggs.  They  also  averred  that  the  check 
had  not  been  assigned  to  plaintiff  for  value,  but 
plaintiff  wrongfully  obtained  the  same  in  payment 
of  an  indebtedness  of  the  payee  to  plaintiff,  know- 
ing that  said  payee  had  no  right  to  so  apply  the 
same.  Plaintiff  replied  by  a  denial  of  the  allegations 
in  the  counter-claim  of  Rowley  &  Driggs.  The  cause 
was  tried  to  the  court  and  a  jury,  and  a.  verdict  of 
eleven  dollars  and  fifty  cents  returned  against  the 
plaintiff,  upon  which  a  judgment  was  entered.  Plain- 
tiflf  appeals. — Affirmed. 

A.  D.  Keller  and  Lynn  &  Foley  for  appellant. 

Lewis  &  Beardsley  for  appellees. 

KiNNB,  C.  J. — I.  It  is  insisted  that  the  court 
erred  in  permitting  the  witness  Ball  to  testify  that  he 
was  arrested  at  the  instance  of  Gilmore  the  cashier  of 
plaintiff  bank,  on  the  charge  of  disposing  of  mort- 
gaged property.    It  is  said  that  the  jury  were  thereby 

led  to  believe  that  the  loss  of  time  by  Ball  was 
1  an  element  of  damages  recoverable  in  the  case. 

If  the  admission  of  the  evidence  was  error,  it 
was  clearly  without  prejudice.  Nothing  was  said  as 
to  such  damages.  No  evidence  was  offered  as  to  the 
value  of  Ball's  time,  and  the  court  instructed  the  jury 
that  they  could  allow  as  damages,  in  case  they  found 
for  the  defendants,  "the  amount  of  the  money  so  paid  to 
Bellmeyer,  which  has  not  been  returned  to  them,  if 
any,  and  the  amount  of  money  expended  in  efforts  to 
purchase  the  Bellmeyer  cattle."  In  view  of  this 
instruction,  the  jury  could  not  have  been  misled  into 
allowing  damages  for  Ball's  loss  of  time. 

II.  Complaint  is  made  as  to  the  court's  state- 
ment of  the  issues  to  the  jury.  If,  as  is  claimed,  the 
jury  were  thereby  led  into  an  error  in  returning  a 
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verdict  in  favor  of  both  defendants,  when  it  should 
have  been  in  favor  of  Rowley  &  Driggs  only,  it 
2  did  not  prejudice  the  plaintiff.  Besides,  the 
j  ury  was  told  that  the  damages  were  on  the  coun- 
ter-claim of  Rowley  &  Driggs.  The  error,  if  such  it 
was,  in  the  verdict  might  have  been  corrected  on 
application  of  plaintiff  in  the  lower  court. 

III.  It  is  urged  that  there  was  no  evidence  to  sup- 
port the  counter-claim.  We  think  the  evidence  was 
ample  to  justify  the  jury  in  finding  that  all  money 
was  furnished  by  Rowley  &  Driggs,  and  that  it 
belonged  to  them  until  the  cattle  were  sold.  There 
was  evidence  from  which  the  jury  might  properly 
find  that  Ball  had  an  arrangement  with  plaintiff, 
before  he  paid  the  ninety-one  dollars  and  fifty  cents 
to  Bellmeyer,  by  which  plaintiff  was  to  advance  such 
further  sums  upon  the  sight  draft  as  might  be  needed 
to  complete  the  payment  of  the  purchase  price  of  the 
cattle.  We  shall  not  consider  the  evidence  in  detail. 
If  there  was  no  such  arrangement  made  in  the  morn- 
ing as  testified  to  by  Ball,  there  was  no  occasion  for 
plaintiff  bank  telegraphing  the  same  forenoon,  as  it 
did,  to  ascertain  if  such  draft  would  be  honored. 

rV.  Very  many  questions  are  argued  by  counsel 
for  appellant,  which  we  do  not  deem  it  necessary  to 
discuss.  We  have  examined  all  of  the  alleged  errors, 
and  conclude  that  no  reason  exists  for  disturbing 
the  judgment.  It  is  claimed  that  the  verdict  is  not 
sustained  by  the  evidence.  Upon  many  points  the 
evidence  was  in  conflict,  and,  as  there  was  evidence 
which  justified  the  verdict,  we  cannot  disturb  it. 
This  whole  record  impresses  us  with  the  conviction 
that  plaintiff  was  attempting  to  force  Ball  to  pay  an 
old  debt  of  his  out  of  money  which  did  not  belong  to 
him,  and  because  he  refused  so  to  do,  the  plaintiff 
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taken  from  Ball  pay  for  the  exchange  on  the  draft  it 
was  to  cash.  We  discover  no  reversible  error. — 
Affibmbd. 


The  J.  V.  Farwell  Company  v.  S.  S.  Zenob,  Sheriff. 

Appellant. 

Appeal:  rkyibw:  Denial  in  dbstraol.  The  undenied  arerment  in 
appellee's  abstract,  that  all  of  the  evidence  is  not  before  the  court 
in  the  several  abstracts,  will  be  accepted  as  correct  by  the  supreme 
court,  and  will  prevent  a  consideration  of  any  question  depending 
upon  the  evidence.  Therefore,  refusals  to  strike  evidence,  sus- 
taining objections  to  cross  interrogatories,  and  an  assignment 
that  the  verdict  is  excessive,  cannot  be  reviewed  in  that  condition 
of  the  record. 

On  Re-hearing. -Saturday,  January  28,  1897. 

BepleYln:     fraudulent   conveyance:     Irrelevant  evidence.     In 

1  replevin  by  a  mortgagee  against  a  sheriff,  who  admitted  taking 
certain  goods  in  attachment  against  the  mortgagor,  but  denied 
any  knowledge  of  plaintiff's  rights,  evidence  that  the  mortgage 
was  voluntary,  and  void  as  to  the  mortgagor's  creditors,  was  not 
admissible,  under  the  issues  tendered. 

Consolidation:     presumption.     Appeal,    It  will  be  presumed,   on 

2  appeal,  that  judgment  in  but  one  case  was  rendered  below,  and 
this  is  so,  though  it  is  stated  in  the  abstract  that  two  cases  were 
consolidated  in  the  district  court,  where  the  only  reference  to  a 
second  case  is  found  in  the  statement  of  one  witness,  who  says 
that  he  bought  goods  of  the  plaintiff  in  the  second  suit  and  gave 
a  note  for  it,  which  remains  unpaid,  and,  in  the  caption  of  the 
record,  which  recites  the  title  of  both  cases,  in  stating  a  submis- 
sion to  the  Jury. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Applb- 
*  ^"  GATE,  Judge. 

Friday,  Deobmbeb  13, 1895. 
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A.  TJ.  Quint,  D.  W.  Woodin,  and  F.  M.  Powers  for 
appellant. 

Cardell  <&  Giddings   and   Edmund  Nichols   for 
appellee. 

KiNNB,  J. — ^I.  Plaintiffs  in  this  action  seek  to 
recover  the  possession  of  certain  goods,  or  their  value, 
which  goods  they  claim  under  two  certain  chattel 
mortgages  executed  by  one  Jonas  Nichols.  The 
answer  is  a  general  denial.  After  plaintiffs  had  taken 
possession  of  the  goods  by  virtue  of  their  mortgages, 
the  defendant,  as  sheriff,  took  the  same  from  them  by 
virtue  of  a  writ  of  attachment  which  had  been  issued 
in  the  suit  of  one  Minchen  against  Jonas  Nichols. 
Appellant  claims  that  the  verdict  is  contrary  to  the . 
evidence,  in  that  the  evidence  failed  to  show  that  the 
goods  taken  by  plaintiffs  under  the  mortgages  are  the 
identical  goods  described  therein.  This  question,  of 
course,  can  only  be  determined  from  the  evidence. 
This  record  consists  of  an  abstract  of  appellant,  and 
two  amendments  thereto,  and  an  amended  abstract 
filed  by  the  appellees.  In  the  second  amendment 
filed  by  appellant  is  this  statement:  '*The  abstract 
now  made  in  this  case  being  the  appellant's  abstract 
of  record,  the  appellant's  former  amendment,  and  this 
amendment  do  set  out  a  full  and  fair  statement  of  all 
the  pleadings,  evidence,  and  rulings  of  the  above- 
entitled  cause."  This  is  the  only  reference  in  any  of 
appellant's  abstracts,  relating  to  this  matter.  Appel- 
lees have  filed  an  additional  abstract,  wherein  they 
deny  the  correctness  of  appellant's  abstracts  and 
amendments,  and  aver  that  all  of  the  evidence  is  not 
before  this  court  in  the  several  abstracts.  Appellant 
having  made  no  denial  of  this  claim,  we  must  Sccept 
the  statement  in  appellees'  abstract  as  correct.  Marsh 
V.  Smith,  73  Iowa,  296  (31  N.  W.  Rep.  866);  Acton  v. 
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Coffman,  74  Iowa,  17  (36  N.  W.  Rep.  774);  Foley  v. 
Hefferon,  70  Iowa,  572  (31  N.  W.  Rep.  877).  Under 
this  condition  of  the  record,  we  cannot  consider  any 
question  raised,  the  determination  of  which  requires  a 
consideration  of  the  evidence.  Oilhert  v.  Miller ,  82 
Iowa,  728  (47  N.  W.  Rep.  1016);  Ghapin  v.  Garretson, 
85  Iowa,  377  (32  N.  W.  Rep.  104);  Johnson  v.  Johnson, 
87  Iowa,  410  (54  N.  W.  Rep.  250);  Wicke  v.  Insurance 
Co.,  90  Iowa,  4  (57  N.  W.  Rep.  632).  We  are,  there- 
fore, owing  to  the  condition  of  the  record,  precluded 
from  determining  whether  the  verdict  is  contrary  to 
the  evidence. 

II.  Appellant  also  alleges  error  in  the  overruling 
of  his  motion  to  strike  out  certain  evidence.  For  the 
reason  heretofore  given,  we  cannot  pass  upon  this 
assignment.  Not  having  all  of  the  evidence  before  us, 
we  cannot  say  whether  or  not  the  ruling  was  correct. 

ni.  It  is  said  that  there  was  error  in  sustaining 
certain  objections  to  the  cross-interrogatories  .pro- 
pounded to  certain  witnesses.  This  alleged  error  cq^n- 
not  be  considered,  for  the  reasons  heretofore  given. 
We  may  say,  however,  that  the  questions  asked  were 
not  proper  on  cross-examination.  No  such  matter 
was  inquired  about  on  the  examination  in  chief.  No 
fraud  was  pleaded.  The  only  issue  presented  was  the 
identity  of  the  goods.  This  evidence  seems  to  have 
been  desired  to  show  that  the  mortgages  were  volun- 
tarily given.  The  pleadings  presented  no  such  issue, 
and  for  that  reason  alone  the  rulings  were  proper. 

IV.    Lastly,  it  is  urged  that  the  verdict  is  exces 
give.    This  claim  cannot  be  considered,  in  the  absence 
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Supplemental  Opinion  on  Rb-heabing. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Apple- 
GATE,  Judge. 

Saturday,  Januaby  23, 1897^ 

Action  to  recover  possession  of  certain  merchan- 
dise, or  its  value,  of  which  plaintiff  alleges  it  is  the 
owner.  Plaintiff  alleges  that  the  said  merchandise 
was  wrongfully  taken  and  wrongfully  detained  by 
defendant,  as  sheriff,  under  a  writ  of  attachment  in 
favor  of  W.  T.  Minchen  against  Jonas  Nichols.  Defend- 
ant answered,  denying  every  allegation  in  said  peti- 
tion "except  as  hereinafter  expressly  admitted.'*  He 
admits  that  he  is  sheriff,  and  that  he  holds  certain 
merchandise  by  virtue  of  an  attachment  in  favor  of 
W.  T.  Minchen  against  Jonas  Nichols,  and  says  as 
follows:  "But  of  any  claims  of  this  plaintiff  to  such 
goods  and  merchandise  the  defendant  has  no  knowl- 
edge, or  information  suflBcient  to  form  a  belief."  The 
jury  found  for  the  plaintiff,  and  found  the  value  of  its 
intefest  to  be  three  hundred  and  fifty-seven  dollars 
and  sixty-five  cents.  Defendant's  motion  for  a  new 
trial  was  overruled,  and  judgment  entered  on  the 
verdict.    Defendant  appeals. — Affirmed. 

D.  W.  Wooden,^  A.  U.  Quint^  and  F.  M.  Powers  for 
appellant. 

Cardell  &  Giddings  and  Ednfund  Nichols  for 
appellee. 

Given,  J. — I.  A  re-hearing  was  granted  in  this 
case  for  the  reason  that  the  former  opinion  was  based 
upon  a  misapprehension  as  to  the  true  state  of  the 
record.    Happily,  it  does  not  often  occur  that  we  are 
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called  upon  to  consider  a  case  presented  with  so  little 
regard  to  the  rules  of  practice  as  this  is;  but,  notwith- 
standing the  unsatisfactory  condition  of  the  record, 
we  will  consider  the  questions  presented.  The  mer- 
chandise in  question  is  clothing  and  furnishing  goods 
contained  in  boxes.  Plaintiff  acquired  the  goods 
claimed  by  it  under  a  chattel  mortgage  from  Jonas 
Nichols,  against  whom  the  attachment  was  issued.  A 
large  lot  of  clothing  and  furnishing  goods,  contained 
in  boxes,  was  taken,  under  the  attachment,  as  the 
property  of  Jonas  Nichols,  and  the  controlling  issue  is 
whether  that  claimed  by  plaintiff  was  included  in  that 
taken  by  the  defendant.  Jonas  Nichols  was  exam- 
ined on  behalf  of  the  plaintiff,  and  on  cross-examina- 
tion defendant  put  a  number  of  questions,  to  which 
plaintiff's  objections  were  sustained.  The 
1  objections  were  properly  sustained,  for  the  rea- 
son that  it  was  not  a  proper  cross-examination, 
and  the  matters  inquired  about  were  immaterial  to 
the  issues  joined.  Defendant  sought  to  show  by  this 
cross-examination  that  the  mortgage  to  plaintiff  wus 
voluntary,  and  void  as  to  creditors  of  Jonas  Nichols. 
No  such  issue  was  tendered.  Exceptions  were  taken 
to  other  rulings  on  the  evidence,  but  we  find  no  error 
therein  prejudicial  to  the  defendant. 

II.  Appellant's  next  contention  is  that  the  evi- 
dence does  not  sustain  the  finding  that  the  goods 
claimed  were  taken  by  him  under  the  attachment. 
The  instructions  are  not  before  us,  but  it  is  not  ques- 
tioned that  this  issue  was  properly  submitted  to  the 
jury.  We  have  examined  the  evidence  with  care, 
and,  though  confiicting  in  some  particulars,  we  think 
it  suflBciently  supports  the  verdict,  both  as  to  the 
identity  of  the  goods  and  their  value.  It  is  unneces- 
sary that  we  set  out  the  evidence. 

lU.  It  is  said  in  the  original  abstract  that  the 
case  of  the    Volger-Gendtner   Trunk    Company  was 
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consolidated  with  this,  that  said  company  was  substi- 
tuted as  plaintiff,  and  that  its  petition  was  the 
2  same  as  this,  except  that  the  moi'tgage  was  upon 
different  goods,  and  that  the  amount  claimed 
was  seventy-one  dollars  and  forty-four  cents.  In  appel- 
lant's first  amendment  to  his  abstract,  it  is  stated  that 
the  answer  in  that  company's  case  was  the  same  as 
this.  The  only  reference  to  that  case  in  the  evidence 
is  where  Jonas  Nichols  says  that  he  bought  goods  of 
that  firm,  gave  a  note  and  mortgage  therefor,  which 
have  not  been  paid,  and  that  he  turned  over  the  goods, 
and  they  were  taken  to  a  certain  building.  The  only 
other  reference  to  it  in  the  record  is  in  the  caption  of 
the  record  showing  the  submission  to  the  jury,  the 
title  of  both  cases  being  stated.  Appellant  contends 
that,  as  the  judgment  was  not  divided  so  as  to  show 
what  part  is  for  plaintiff  and  what  for  said  company, 
the  verdict  and  judgment  should  be  set  aside.  Our 
view  of  this  record  is  that  it  must  be  construed  as 
showing  that  only  the  case  of  /.  V.  Farwell  Co.  v.  8. 
S.  Zenor^  Sheriff ,  was  tried.  The  other  case  seems  to 
have  been  lost  sight  of  on  the  trial,  and  certainly  has 
been  on  this  appeal.  Our  conclusion  is  that  the  judg- 
ment of  the  district  court  should  be  affibmbd. 
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Almiea  Hartney  v.  H.  S.  Jordan,  et  al.^  Appellants. 

Fraudalent  ConTeyanoe:  bvidbnob.  A  finding  that  a  chattel  mort- 
gage was  fraudulent  as  to  a  prior  unrecorded  mortgage,  is  sus- 
tained by  evidence  that  the  mortgagor,  in  executing  the  second 
mortgage,  intended  to  defeat  the  prior  one,  and  that  much  of  the 
consideration  for  such  second  mortgage  had  no  foundation  in 
fact,  and  the  testimony  of  the  second  mortgagee  is  full  of  contra- 
dictions. 

Jadgment:  fraudulent  conveyance:  Default,  A  Judgment  should 
be  rendered  against  a  chattel  mortgagor,  on  a  cross-petition  by  a 
second  mortgagee  in  an  action  to  foreclose  the  prior  mortgage, 
where  the  mortgagor  makes  no  defense,  although  the  second  mort- 
gage is  found  to  have  been  executed  with  the  intent  to  defeat  the 
mortgagor's  creditors. 

Appeal  from  Crawford  District  Court. — Hon.  G.  W. 
Paine,  Judge. 

Saturday,  January  28,  1897. 

Action  for  foreclosure  of  chattel  mortgage. 
Defendant  Jordan,  in  a  cross-petition,  asks  that  his  chat- 
tel mortgage  be  delared  superior.  Decree  for  plaintiff, 
and  defendant  appeals. — Modified  and  affirmed. 

J.  P.  Conner  for  appellants. 

Shaw  &  Kuehnle  for  appellee. 

Ladd,  J. — The  defendant  Howard,  on  June  28, 
1898,  executed  to  one  Howell  a  chattel  mortgage  to 
secure  the  purchase  price  of  three  hundred  dollars, 
covering  a  team,  harness,  and  "  bus,"  and  this  mort- 
gage was  afterwards  assigned  to  plaintiff.  It  was  never 
recorded.  Howard  also  executed  to  Jordan  a  chattel 
mortgage  covering  the  same  property,  to  secure  the 
payment  of  two  hundred  and  seventy-five  dollars, 
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December  8,  the  same  year.  The  defendant  Lanb 
had  a  claim  for  keeping  the  horses,  which  is  not  in 
dispute.  Unless  it  appeared  on  the  trial  that  the  mort- 
gage of  Jordan  was  fraudulent,  or  that  Jordan,  before 
he  took  the  same,  had  notice  of  the  plaintiff's  mort- 
gage, the  mortgage  of  Jordan  would  be  entitled  to 
priority.  The  evidence  fully  discloses  that  Howard, 
in  executing  the  mortgage  to  Jordan,  intended  to 
defeat  the  mortgage  of  plaintiff.  Much  of  the  consid- 
eration of  Jordan's  mortgage  appears  to  be  trumped 
up,  and  his  whole  story  is  full  of  contradictions.  His 
testimony,  in  connection  with  the  surrounding  cir- 
cumstances, warrants  the  conclusion  that  the  mortgage 
was  not  taken  in  good  faith.  In  entering  the  decree, 
however,  the  district  court  dismissed  Jordan's  cross- 
petition  entirely.  Judgment  should  have  been  ren- 
dered against  Howard  thereon,  as  he  made  no  defense. 
With  this  modification,  the  decree  should  be  affirmed. 

— ^MODIPIBD  AND  AFFIRMED. 


C.  F.  Kreugeb  V.  C.  a.  Sylvester,  Appellant. 

Efidence:    ihpbachmeht.    A  witness  cannot  be  impeached  by  proT* 
11    ing  contradictory  statements  made*  out  of  court,  where  no  foun- 
dation has  been  laid  therefor. 

Mortality  tables.    A  mortality  table,  shown  to  be  a  standard 

10    table  used  by  leading  life  insurance  companies,  is  admissible  in 

eyidenoe.     Whether  such  showing  is  essential,  is  not  decided. 

Shokthakd  report  in  criminal  oasb:  Admissibility  in  subsequent 
9  civil  suU  In  a  civil  action  for  assault  and  battery,  it  was  not 
error  to  admit  the  evidence  of  a  witness  taken  in  shorthand  on 
the  trial  of  defendant  for  assault  to  commit  great  bodily  injury 
on  plaintiff,  involving  the  same  assault,  in  which  said  witoess 
was  fully  cross-examined,  where  the  proper  foundation  was  laid, 
and  the  reporter  who  took  the  notes  testified  at  the  dvil  trial 
as  to  what  the  witness  said  in  the  criminal  trial. 

Amendment  in  Trial.    An  answer  stated  that  plaintiff  had  trans- 

'  9   f  erred  his  cause  of  action  to  his  attorneys,  and  was  not  the  real 

party  in  interest.    The  reply  denied  any  assignment  exoept  as 
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secoritj  for  attorney's  fees,  and  averred  that  such  assignment  was 
after  action  brought.  Held^  that  an  amended  reply  filed  at  the 
trial,  containing  only  a  denial,  did  not  present  a  new  issue. 

DisoBBTiON.    Even  if  the  last  reply  presented  a  new  issue,  the  trial 
8    court  did  not  abuse  its  discretion  in  allowing  it  to  remain  on  file. 

Assignment  of  aotion:    AbatemerU.    An  assignment  by  plaintiff  of 
4    his  cause  of  action  to  his  attorneys  as  security  for  their  fees,  after 
6    the  commencement  of  the  action,  will  not  prevent  the  action 
from  continuing  in  the  name  of  the  original  plaintiff. 

Harmless  error.  If  this  ruling  was  erroneous,  it  was  harmless,  since 

4  the  assignment  was  not  absolute,  but  merely  a  contract  for  con- 
tingent fees. 

Exemplary  damages.    A  petition  in  an  action  for  assault  and  bat- 

5  tery  may  be  amended  so  as  to  ask  for  exemplary  damages  on 
facts  set  forth  in  the  original  petition. 

Remarks  of  Judge.  A  statement  by  the  court,  in  an  action  for 
8  assault  and  battery,  in  reply  to  a  statement  by  defendant's  attor- 
ney that  a  mechanic  might  resist  to  any  extent  before  allowing 
an  article  left  with  him  for  repair  to  be  taken  before  payment 
for  such  repairs,  that  a  person  could  not  go  to  the  extent  of 
killing  a  man  to  protect  a  small  claim,  is  not  prejudicial  to  defend- 
ant 

Appeal:  abstracts.  The  evidence  cannot  be  considered  on  appeal 
1  where  appellant's  abstract  does  not  state  that  it  contains  all  the 
evidence  and  there  is  no  statement  or  certificate  from  the  attor- 
neys that  it  embraces  any  or  all  of  the  record  on  which  the  case 
was  tried,  though  appellee  files  an  amended  abstract  supplying 
some  parts  of  the  record,  which  denies  that  the  two  abstracts, 
together,  contain  all  the  evidence  on  any  particular  point 

iNBTRUOnoN.    Alleged  error  in  instructions  will  not  be  considered  on 

7    appeal,  where  the  record  does  not  contain  all  the  instructions, 

and  those  given  announce  correct  abstract  propositions  of  law. 

Appeal  from  Floyd  District  Court. — ^Hon,  P.  W.  Bueb, 

Judge. 

Satubday,  January  28, 1897. 


Digitized  by 


Google 


Jan.  1897J  Kbeuqee  v.  Sylvester.  649 

Boulton  &  Brown  for  appellant. 

H.  F.  Fitzgerald  and  J.  S.  Root  for  appellee. 

Deembb,  J. — The  appellant's  abstract  does  not 
state  that  it  contains  all  the  evidence  introduced  apon 
the  trial,  nor  is  there  a  statement,  or  certificate,  from 
the  attorneys  that  it  embraces  any,  or  all,  of  the  rec- 
ord upon  v^hich  the  case  was  tried  and  deter- 

1  mined  in  the  court  below.    Appellee  has  filed 
an  amended  abstract,  supplying  some  parts  of 

the  record;  but,  in  this,  he  denies  the  correctness  of 
many  of  the  pleadings  and  exhibits  set  forth  in  appel- 
lant's abstract;  denies  that  the  abstract  contains  all 
the  instructions,  and  asserts  that  the  instructions  were 
not  excepted  to;  denies  that  the  two  abstracts  con- 
tain all  the  evidence,  or  all  the  evidence  on  any  par- 
ticular point;  denies  that  the  evidence  was  properly 
made  of  record,  by  bill  of  exceptions,  or  otherwise. 
The  only  reply  to  these  denials  is  found  in  appellant's 
argument.  In  this  he  "admits"  that  he  has  set  out 
only  suflBcient  of  the  record  to  show  fairly  that  part 
of  it  which  he  claims  is  error;  and  he  further  sets  out 
a  skeleton  bill  of  exceptions,  signed  by  the  judge  of 
the  district  court,  which  seems  to  have  been  filed 
within  the  time  allowed  by  law. 

The  condition  of  the  record  is  such  that  we  can- 
not examine  any  question  involving  a  consideration 
of  the  evidence.  Turning  now  to  those  matters  which 
we  may  review,  we  find  the  first  error  assigned  relates 
to  rulings  on  the  pleadings.  The  defendant  filed  a 
supplemental  answer,  in  which  he  stated  that  the 
plaintiff  had  sold  and  transferred  his  cause  of  action 
to  his  attorneys,  and  that  he  was  not  the  real 

2  party  in  interest.  To  this  supplemental  answer, 
plaintiff  filed  a  reply,  denying  that  any  assign- 
ment of  the  cause  of  action  was  ever  made  to  his 
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attorneys  except  as  security  for  their  fees,  and  aYers 
that  this  assignment  was  made  after  the  action  had 
been  commenced.  While  the  trial  was  in  progress, 
the  plaintiff  submitted  a  reply,  denying  the  allegations 
of  the  supplemental  answer.  To  this,  defendant 
filed  a  motion  to  strike.  The  motion  was  OYerruled, 
and  defendant  excepted.  We  think  the  ruling  was 
right.  The  first  reply  was  practically  a  general 
denial,  but  it  was  incumbered  with  an  admission 
that  some  sort  of  an  assignment  was  made 
8  as  security  for  fees.  The  substituted  denial 
presented  no  new  issue,  but,  if  it  did,  we  are 
not  prepared  to  hold  that  the  court  abused  its  discre- 
tion in  allowing  it  to  remain  on  file.  If  the  ruling  be 
said  to  be  erroneous,  the  error  was  without 
4  prejudice,  for  the  reason  that  the  so-called 
"assignment''  was  not  an  absolute  one.  It  was 
a  contract  for  contingent  fees,  and,  as  such,  it  did  not 
transfer  the  cause  of  action.  Again,  the  assignment 
was  made  after  the  action  was  commenced,  and  it 
was  perfectly  proper  for  the  court  to  allow  the  case 
to  proceed  in  the  name  of  the  original  plaintiff. 
McClain's  Code,  section  3766;  Chickasaw  County  v. 
Pitcher,  36  Iowa,  593. 

II.  Early  in  the  trial,  and  before  resting  his  case, 
plaintiff  filed  an  amendment,  praying  for  exemplary 
damages.  He  made  no  additional  allegations  of  fact, 
but  simply  demanded  fiYO  thousand  dollars  as  addi- 
tional damages,  on  the  facts  already  pleaded. 
6         Defendant  moYed  to  strike  this  amendment. 
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was  not  the  real  party  in  interest,  because  of  the 
assignment   of    the   cause   of    action   before 

6  referred  to.    This  motion  was  properly  over- 
ruled, for  the  reasons  stated  in  the  first  para- 
graph of  this  opinion. 

IV.  Defendant  complains  of  some  of  the  instruc- 
tions given  by  the  court.  We  cannot  consider  this 
complaint,  for  the  reason  that  we  do  not  have  all  the 

instructions  before  us.    State  v.  Lauderhack^  96 

7  Iowa,  258  (65  N.  W.  Rep.  158);  State  v.  Stanley, 
48  Iowa,  221;  State  v.  Nichols,  38  Iowa,  110.  The 

instructions  seem  to  announce  correct  abstract  propo- 
sitions, and  we  see  no  error  in  those  which  are  embod- 
ied in  the  record.  There  was  certainly  no  such  error 
as  that  it  may  not  have  been  cured  by  other  instruc- 
tions. 

V.  In  presenting  his  views  of  the  law  to  the  trial 
court,  the  following  colloquy  occurred  between  coun- 
sel and  the  judge  presiding:    Upon  the  final  argument 

of  the  case,  Mr.  Boulton,   attorney   for   the 

8  defendant,  argued  at  considerable  length  to  the 
court  that,  where  a  mechanic  did  work  in  repair- 
ing a  sled,  he  was  entitled  to  retain  possession  thereof, 
as  against  party  leaving  same  with  him  until  he  was 
paid,  citing  a  number  of  authorities.  As  he  seemed 
about  to  continue  his  argument  on  that  line,  the  court 
interrupted  him,  and  said  there  was  no  need  of  citing 
further  authorities  on  that  proposition,  as  it  must  be 
conceded  by  all.  He  then  read  from  his  typewritten 
brief  an  authority,  which  seemed  to  the  court  to  be  to 
the  effect  that,  where  a  person  undertook  to  take  by 
force  an  article  left  for  repair  with  a  mechanic,  the 
mechanic  might  resist  to  any  extent  before  allowing 
same  to  be  taken  before  payment  for  repairs,  and  said 
to  the  court  that  there  could  be  no  doubt  but  what 
that  was  the  law  also.  The  court  then  said:  "I 
don't  think  that  is  the  law.''    Mr.  Boulton  then  said: 
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"This  authority  so  holds/'  The  court  then  said:  *1t 
certainly  can't  be  the  law  that  a  person  could  go  to  the 
extent  of  killing  a  man  to  protect  a  claim  of  two  dol- 
lars and  fifty  cents.  The  law  does  not  hold  human 
life  so  cheap  as  that."  This  occurred  in  the  presence 
of  the  jury.  It  does  not  appear  that  any  exception 
was  taken  to  the  remarks  of  the  court;  but,  if  proper 
exceptions  were  taken,  we  do  not  think  the  defendant 
has  any  ground  for  complaint.  The  court  announced 
a  correct  rule  of  law,  and  no  prejudice  resulted. 
Bishop,  Cr.  Law,  sections  861,  862-875,  706,  656. 

VI.  Appellee  introduced  on  the  trial  the  evi- 
dence of  one  George  Meggitt,  taken  in  a  criminal  pro- 
ceeding had  previous  to  the  trial  of  this  case,  wherein 
appellant  was  tried  under  an  indictment  for  assault 

with  intent  to  commit  a  great  bodily  injury 
9         upon  appellee.     Error  is  assigned  upon   the 

admission  of  this  evidence.  As  we  do  not  have 
all  the  evidence  adduced,  we  must  presume  that  suflS- 
cient  preliminary  proof  was  offered  to  make  this  evi- 
dence competent  if  it  was  admissible  under  any  state 
of  facts.  It  appears  that  the  evidence  was  taken  in 
short-hand  on  the  trial  of  the  criminal  case,  and  the 
reporter  who  took  it  was  present  at  this  trial,  and 
gave  testimony  as  to  what  Meggitt  said  in  the  former 
proceedings.  We  think  that  if  the  proper  foundation 
was  laid,  as  we  must  assume  it  was,  the  evidence  was 
admissible,  for  it  appears  that  the  witness  Meggitt  was 
fully  cross-examined  by  counsel  at  the  trial  of  the  crim- 
inal case,  and,  although  the  parties  are  not  precisely 
the  same,  yet  such  evidence  is  almost  universally  admit- 
ted. Greenleaf,  Ev.,  section  164;  Charlesworth  v.  Tinker^ 
18  Wis.  633,  and  cases  cited;  Bradner,  Ev.,  page  313; 
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VII.  Complaint  is  made  of  the  ruling  of  the 
court  permitting  plaintiff  to  introduce  what  is  known 
as  the  "American  Table  of   Mortality."    This  was 

shown  to  be  a  standard  table,  used  by  leading 

10  life   insurance  companies,  and  was   properly 
admissible.    We  do  not  wish  to  be  undestood 

as  holding  that  such  tables  must  be  proved  to  be  so 
used  before  being  received  in  evidence.  We  merely 
say  that,  if  such  evidence  is  required,  it  was  furnished 
in  this  case. 

VIII.  Defendant  sought  to  impeach  the  evidence 
of  Meggitt  by  proving  contradictory  statements  made 

out  of  court.    As  no  foundation  was  laid  for 

11  this   kind   of    evidence,   the    court   properly 
rejected  it. 

Some  other  questions  are  discussed  by  counsel, 
but  they  are  all  disposed  of  by  what  has  heretofore 
been  said.  We  discover  no  prejudical  error  in  the 
record,  and  the  judgment  is  affirmed. 


Joseph  H.  Barrett,  et  aL,  Appellants,  v.  Thomas 
Kevane,  et  al. 

Taxation:    govbbnmbnt  l^nds:    Construction  of  statute.     Under 

1  Reyision  1860,  section  711,  sub-division  7,  providing  that  govern 
ment  lands  entered  shall  not  be  taxed  for  the  year  in  which  the 
entry,  location  or  purchase  was  made;  and  section  712,  making  all 
real  estate  not  exempt  by  the  preceding  section,  subject  to  tax- 
ation,—lands  entered  in  1869  were  not  exempt  from  taxation  for 
the  year  1870,  no  matter  when  the  patent  issued. 

Same:  PtesumptUms.  Under  Code,  section  897,  providing  that  a  tax 
deed  is  presumptive  evidence  that  the  land  was  subject  to  tax- 

2  ation,  and  had  been  listed  and  assessed,  the  fact  that  the  county 
records  do  not  show  that  the  land  was  not  assessed  for  the  year 
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Appeal  from  Buena  Vista  District  Court. — Hon.  Lot 
Thomas,  Judge. 

Saturday,  January  23, 1897. 

Action  in  equity  to  redeem  land  from  tax  sale, 
and  for  general  equitable  relief.  There  was  a  hearing 
on  the  merits,  and  a  decree  in  favor  of  the  defendants. 
The  plaintiffs  appeal. 

T.  D.  Higgs  and  F.  J.  Brown  for  appellants. 
James  De  Land  and  A.  D.  Bailie  for  appellees. 

Robinson,  J. — On  the  seventeenth  day  of  June, 
1869,  Converse  Barrett  entered  the  south  half  of 
section  22  in  township  No.  92  N.,  of  range  No.  37  W., 
in  Buena  Vista  county,  and  in  January  of  the  next 
year  a  patent  therefor  was  issued  to  him.  On  the 
twenty-fourth  day  of  December,  A.  D.  1873,  he  died 
intestate,  leaving  a  widow  and  two  minor  sons.  The 
latter  have  become  of  legal  age,  and' are  plaintiffs  in 
this  action.  They  allege  that  they  are  the  owners  of 
the  land  described.  The  defendants  Thomas  Kevane, 
James  Kevane,  Catherine  Carney,  and  E.  H.  Brown 
claim  to  own  the  land  by  virtue  of  certain  tax  deeds. 
One  of  those  was  issued  in  October,  1874,  and  purports 
to  convey  all  of  the  half  section  excepting  the  north- 
west quarter  of  the  east  half,  on  account  of  a  sale 
made  in  October,  1871,  for  the  delinquent  taxes  of  the 
year  1870.  Another  was  issued  in  May,  A.  D.  1877, 
and  purports  to  convey  the  northwest  quarter  of  the 
east  half  of  the  half  section,  on  account  of  a  sale  for 
delinquent  taxes  made  in  February,  A.  D.  1874.  A 
third  tax  deed  was  issued  in  August,  A.  D.  1879,  and 
purports  to. convey  the  south  half,  and  the  northeast 
quarter  of  the  east  half,  and  the  west  half,  of  the  half 
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section,  on  accoant  of  a  sale  for  delinquent  taxes 
made  in  October,  1875.  The  defendants  named,  claim 
to  be  the  owners  of  the  title  conveyed  by  those  deeds, 
and  by  a  quit-claim  deed  for  the  half  section  executed 
by  the  widow  of  Converse  Barrett  in  the  year  1877, 
and  ask  that  the  title  to  the  land  be  quieted  in  them 
according  to  their  respective  interests.  The  district 
court  adjudged  that  the  plaintiffs  were  not  entitled  to 
any  relief,  and  quieted  the  title  to  the  land  in  the 
defendants  as  prayed. 

I.  The  petition  of  the  plaintiffs  attacks  but  one  tax 
sale, — ^that  for  the  delinquent  taxes  of  the  year  1870, 
made  in  the  year  1871.  The  grounds  upon  which  the 
sale  is  said  to  have  been  illegal  are  substantially  as 
follows:  (1)  That  the  land  was  not  subject  to  taxa- 
tion for  the  year  1870;  (2)  that  it  was  not  in  fact  listed 
for  taxation,  nor  assessed,  for  that  year;  (3)  that  the 
sale  was  fraudulently  conducted,  in  that  all  the  par- 
ties who  bid  at  the  sale  agreed  not  to  bid  against  each 
other,  and  to  share  the  sales  between  them.  There 
is  no  evidence  whatever  to  sustain  the  last 
1  ground,  and  it  will  not  be  further  considered. 
The  statute  in  this  state  in  force  in  the  year 
1870,  provided  that  "government  lands  entered  or 
located,  ♦  ♦  ♦  shall  not  be  taxed  for  the  year  in 
which  the  entry,  location  or  purchase  was  made.*' 
Revision,  1860,  section  711,  sub-division  7.  As  has  been 
stated,  the  land  in  question  was  entered  in  the  year 
1869,  and  under  the  provision  quoted  was  not  taxable 
for  that  year.  But  the  liability  of  land  for  taxation 
does  not  depend  upon  the  issue  of  a  patent.  In 
many  cases  it  is  taxable  before  the  patent  issues. 
Goodnow  V.  Wells,  67  Iowa,  659  (25  N.  W.  Rep.  864). 
Section  712  of  the  Revision  of  1860,  made  all  real 
property  not  exempted  from  taxation  by  the  preced- 
ing section  subject  to  taxation.  As  that  only  relieved 
the  land  in  question  from  taxation  prior  to  and  for 
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the  year  it  was  entered  or  located,  it  was  subject  to 
taxation  for  the  year  1870.  Section  720  of  the  Revi- 
sion of  1860,  required  all  real  property  subject  to  tax- 
ation to  be  listed  for  that  purpose  in  the  year  1861, 
and  every  second  year  thereafter,  and  provided  that 
in  each  year  in  which  real  estate  was  not  regularly 
assessed  it  should  be  the  duty  of  the  assessor  ''to  list 
and  value  any  real  property  not  included  in  the  pre- 
vious assessment."  .In  case  real  estate  subject  to 
taxation  had  been  omitted  from  assessment  by  the 
officer  whose  duty  it  was  to  assess  it,  the  county 
treasurer  was  required  to  assess  it.  Section  752.  It 
follows  from  what  we  have  said  that  not  only  was  the 
land  in  question  taxable  for  the  year  1870,  but  the  law 
required  that  it  be  listed  and  assessed  for  that  year, 

II.  The  claim  of  the  plaintiffs  that  the  land  was 
not  assessed  for  the  year  1870,  is  based  upon  the  fact 
t/hat  the  records  of  Buena  Vista  county  do  not  show 

that  it  was  so  assessed;  but  it  is  shown  without 
2         dispute  that  the  courthouse  of  the  county,  and 

nearly  all  of  the  public  records  therein  con- 
tained, were  destroyed  by  fire  in  January,  1877.  Some 
account  books  of  the  treasurer's  office,  and  a  record 
book,  containing  proceedings  of  the  board  of  super- 
visors, the  tax-sale  books,  some  account  Dooks,  and  a 
few  others,  belonging  to  the  auditor's  office,  were 
saved;  but  all  other  records  belonging  to  these  two 
offices,  including  assessor's  books,  were  destroyed. 
The  tax  deeds  are  presumptive  evidence  that  the  land 
in  question  was  subject  to  taxation  for  the  year  for 
the  delinquent  taxes  of  which  it  was  sold;  that  the 
taxes  were  not  paid  before  the  respective  sales;  that 
the  land  had  not  been  redeemed  from  the  sales  when 
the  deeds  were  issued;  that  the  land  had  been  listed 
and  assessed,  the  taxes  levied,  aod  the  land  duly  adver- 
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thus  authorized  have  not  been  overcome  by  the  plain- 
tiffs. The  fact  that  the  county  records,  as  they  now 
exist,  fctil  to  show  these  things  to  have  been  done 
which  the  tax  deeds  require  us  to  presume  were  done, 
is  entitled  to  no  weight,  in  view  of  the  destruction  of 
the  records  shown.  The  record  of  the  proceedings  of 
the  board  of  supervisors,  which  was  preserved,  shows 
that  the  taxes  for  the  year  1870  were  duly  levied  at  the 
time  and  in  the  manner  required  by  law,  and  none  of 
the  records  preserved  tend  to  rebut,  in  any  manner, 
the  presumptions  which  the  tax  deeds  authorize.  We 
conclude  that  the  plaintiffs  have  failed  to  show  any 
illegality  in  the  tax  sales  and  tax  deeds  which  they 
have  attacked,  and  that  the  decree  of  the  district  court 
is  fully  sustained  by  the  evidence. 

This  conclusion  makes  it  unnecessary  to  consider 
the  effect  of  the  various  deeds  under  which  the 
defendants  claim,  and  which  are  not  alleged  to  be 
invalid,  had  the  plaintiffs  been  successful  as  to  the 
sale  and  deed  of  which  they  complain;  and  it  is  not 
necessary  to  determine  other  questions  discussed  by 
the  counsel.  We  do  not  find  in  them  anything 
material  to  the  disposition  of  the  case.  The  decree  of 
the  district  court  is  affibmbd. 
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J.  W.  Davis  v.  T.  J.  Caldwell,  et  al.^  Appellants, 

Referee:    loss  of  jurisdiotiok.    A  referee  has  no  Jurisdiction  to 
d    act  after  the  time  he  was  required,  in  the  order  of  appointment,  to 
make  his  report. 

Sake.    An  order  by  the  court,  after  the  expiration  of  the  time  fixed 
8    for  filing  a  referee's  report,  directing  that  the  per  diem  of  the  sev- 
eral reporters  "heretofore"  and  "hereafter"  acting  for  such  referee 
be  taxed  to  the  county,  is  insufficient  to  validate  the  referee's 
report,  made  after  the  expiration  of  such  time. 

Estoppel.    A  party  assenting  to  a  continuance  by  the  referee  beyond 

1    the  time  he  was  required  to  make  his  report,  and  appearing  and 

taking  part  in  the  hearing,  without  objection,  is  not  estopped  to 

deny  the  jurisdiction  of  the  referee.    Ooodale  v.  Case,  71  Iowa, 

484  (82  N.  W.  Rep.  414)  foUowed. 

Appeal  from  Shelby  District  Court. — Hon.  Walter  L 
Smith,  Judge. 

Monday,  January  25, 1897. 

Action  in  equity  to  recover  an  amount  alleged  to 
be  due  on  a  promissory  note,  and  to  foreclose  a  mort- 
gage given  to  secure  its  payment.  The  defendants 
admitted  giving  the  note  and  mortgage,  but  pleaded 
payment  and  other  defenses.  A  referee  was  appointed 
to  take  the  evidence  and  make  a  report.  He  did  so, 
but  on  the  motion  of  the  plaintiff  his  report  was 
stricken  from  the  files,  and  the  defendants  appeal 
from  that  order. — Affirmed. 

Byers  &  Lockwood  for  appellants. 

O.  W.  Cullison  for  appellee. 
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the  court  that  this  cause  is  a  proper  one  for  reference, 
requiring  an  accounting,  it  is  ordered  that  the  partial 
submission  had  herein,  be  set  aside,  and  L.  W.  Ross, 
Esq.,  is  hereby  appointed  referee  to  take  evidence  and 
report  herein  before  the  first  day  of  the  next  term  of 
this  court."  The  first  day  of  the  next  term  of  court 
was  March  29,  1892.  The  referee  appointed  took  the 
required  oath,  and  gave  the  parties  in  interest  notice 
that  he  w^ould  commence  the  hearing  of  the  case  on 
the  tenth  day  of  March,  1892,  in  Avoca.  The  parties 
appeared  by  their  attorneys  at  the  time  and  place 

named,  and  the  taking  of  evidence  was  com- 
1  menced.    At  the  end  of  the   next   day,   the 

attorney  who  represented  the  plaintifE  stated 
that  he  had  been  called  to  a  distant  part  of  the  state, 
and  asked  that  the  further  taking  of  evidence  be 
continued  to  a  further  day,  to  be  fixed  by  the  referee. 
The  request  was  assented  to  by  the  defendants,  and 
granted  by  the  referee.  On  the  twenty-second  day  of 
March  the  referee  fixed  March  twenty-fourth  as  the 
day  on  which  to  commence  the  further  hearing  of  the 
case,  and  the  parties  to  it  were  notified  accordingly. 
The  time  was  not  satisfactory  to  the  attorney  for  the 
plaintiff,  and  he  requested  that  a  later  date  for  the 
hearing  be  fixed.  That  was  done,  and  the  referee 
fixed  April  8,  1892;  but  that  date  was  not  satisfactory 
to  either  party,  and  the  twenty-eighth  day  of  the 
the  same  month  was  fixed,  and  the  hearing  was 
resumed  at  that  time,  and  the  taking  of  evidence  was 
then  concluded,  both  parties  appearing  vTithout 
objection  and  taking  part  in  the  examination.  When 
it  was  finished  the  parties  stipulated  that  an  abstract 
should  be  prepared,  and  arguments  be  completed  by 
the  fifteenth  day  of  June.  That  time  was  further 
extended  by  agreement  of  parties,  and  the  report  of 
the  referee  was  not  filed  until  the  fifteenth  day  of 
February,    1893.     All    the    continuances   had   were 
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assented  to  by  both  parties,  and  no  objection  to  the 
delay  in  preparing  and  filing  the  report  appears  to 
have  been  made  until  after  it  was  filed.  On  the 
twenty-eighth  day  of  March,  1893,  the  plaintiff,  by 
motion,  asked  the  court  to  strike  the  report  from  the 
files,  because  not  filed  within  the  time  specified  in 
the  order  which  appointed  the  referee.  The  motion 
was  sustained,  and  we  are  now  asked  to  review  that 
ruling. 

The  question  thus  presented  is  not  an  open  one 
in  this  state.  The  right  of  a  referee  to  make  a  report 
after  the  time  in  which  he  was  required  to  do  so  by 

the  order  of  the  court,  was  considered  in  Good- 
2         ale  V.  Case,  71  Iowa,  434  (32  N.  W.  Rep.  414); 

and  it  was  there  held  that,  when  the  time  so 
fixed  expired,  his  authority  to  act  as  referee  was  at  an 
end,  and  that  a  report  made  after  that  time  should 
not  be  received.  That  holding  finds  support  in  De 
Long  V.  Stahl,  13  Kan.  558,  in  which  the  supreme  court 
of  Kansas,  in  considering  the  report  of  a  referee  made 
after  the  time  fixed  by  the  order  of  the  court  for  mak- 
ing it,  said:  "The  referee  is  an  oflicer  whose  powers 
and  duties  are  created  by  the  order  of  the  court.  If 
he  go  outside  the  limits  of  that  order,  his  acts  are 
void.  When  the  time  within  which,  by  the  terms  of 
the  order,  he  must  act,  has  expired,  his  oflBce  has 
ceased,  and  his  powers  are  ended.  Neither  party  is 
obliged  to  take  any  further  notice  of  the  reference. 
Here  he  was  ordered  to  make  his  report  by  a  specified 
time.  When  that  time  had  passed  without  the  filing 
of  a  report,  his  powers  as  a  referee  were  at  an  end, 
and  any  further  action  was  as  though  no  order  of 
reference  had  been  made.  Nor  did  the  confirmation 
of  the  report  make  valid  that  which  was  before  void. 
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however,  that  the  appellee  in  this  case  is  estopped  to 
question  the  authority  of  the  referee  to  act  in  this  case, 
by  his  conduct  in  appearing  before  the  referee,  and 
taking  part  in  the  hearing,  after  the  time  allotted  for 
making  the  report  had  expired,  without  objection.  It 
appeared  in  Goodale  v.  Case,  supra,  that  the  plaintiff, 
who  there  objected  to  the  report  of  the  referee,  had 
appeared  before  him  after  the  time  within  which  he 
was  authorized  to  act  had  expired,  and  given  testi- 
mony. But  this  court  said,  in  effect  that,  as  the 
referee's  authority  had  expired,  it  was  not  revived  by 
the  presumed  assent  of  the  plaintiff.  The  referee's 
lack  of  power  in  such  a  case  is  jurisdictional,  and  the 
defect  cannot  be  supplied  by  the  agreement  of  par- 
ties. In  that  respect  it  differs  from  the  defects  which 
were  involved  in  numerous  cases  cited  by  the  appel- 
lants, as  an  irregularity  in  the  submission,  a  failure 
of  the  referee  to  take  the  required  oath,  an  insuflScient 
notice  of  hearing,  and  other  defects  of  a  similar  char- 
acter. A  few  of  the  authorities  cited,  tend  to  support 
the  claim  of  appellants  that  a  party  may  be  estopped 
by  his  conduct  from  objecting  to  the  actions  of  the 
referee  taken  after  the  proper  time,  but  we  are  not 
inclined  to  overrule  the  case  of  Goodale  v.  Case^  which 
we  regard  as  conclusive  against  the  claim  of  the 
appellants. 

One  further  point  may  be  noticed:  On  the  thirty- 
first  day  of  March,  1892,  two  days  after  the  expiration 

of  the  time  fixed  for  filing  the  report,  the  court 
3  made  an  order  in  this  case  as  follows:    "It  is 

ordered  that  the  per  diem  of  the  several  reporters 
heretofore  or  hereafter  acting  for  the  referee  herein 
be  taxed  to  Shelby  county."  But  this  order  did  not 
purport  to  extend  the  time  in  which  the  referee  was 
authorized  to  act,  and  the  words  "or  hereafter,"  as 
used,  cannot  be  given  that  effect.  It  is  possible  that 
such  an  extension  was  contemplated  by  the  parties. 
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and,  had  it  been  given,  the  order  quoted  would  have 
provided  for  the  payment  of  services  rendered  by  the 
reporters  during  the  extended  time;  but  the  court 
failed  to  make  an  order  gi-an ting  the  referee  additional 
time  in  which  to  act.  We  conclude  that  the  order  of 
the  district  court  from  which  this  appeal  was  taken  is 
correct,  and  it  is  affibmed. 


'100    6«| 

^^^j      Q.  C.  Robinson  v.  The  City  of  Cedab  Rapids,  Appel- 

llOO      662 

144     262 


GoDtrlbiitorj  1fegr1lgr<'noe:    jury  question:    Municipal  eorporaiiom. 

1  Contributory  negligence  is  a  question  for  the  jury,  where  plaintiff 
came  out  of  a  lighted  store,  and,  in  trying  to  cross  a  dark  alley  by 
its  side,  stepped  from  the  curb  upon  a  slanting  and  ice-covered 
apron  with  worn  and  broken  cleats  thereon,  the  top  of  which  com- 
menced six  inches  below  the  curb,  which  facts  were  not  known  to 
plaintiff,  though  he  had  for  a  long  time  worked  within  a  short 
distance  of  the  defect,  and  knew  that  the  walk  was  above  grade. 

Same.  One  unacquainted  with  an  alley  crossing  has  the  right  to  rely 
on  its  being  in  a  reasonably  safe  condition  and  is  not  bound  to 

2  anticipate  that  there  is  a  drop  at  the  end  of  the  sidewalk  of  six 
inches,  and  from  that  point  a  slanting  apron  with  cleats  which 
are  old  and  worn  and  partly  removed,  and  which  apron  is  made 
slippery  by  the  accumulation  of  snow  and  ice. 

B  armless  error:    eyidencb:    Objections,    The  erroneous  admissioii 
8    of  testimony  that  the  witness  had  her  attention  called  to  a  defect- 
ive sidewalk  by  falling  thereon,  is  \)vithout  prejudice,  where  she 
was  afterwards  permitted,  without  objection,  to  tell  how,  when, 
and  where  she  fell. 

SAME.  The  erroneous  admission  of  evidence  that  changes  were  made 
in  a  crossing  after  an  accident  thereon,  which  the  court  after- 

'4  wards  instructed  the  jury  not  to  consider,  is  not  prejudicial  where 
the  necessity  for  repairs  and  alteration  was  evident. 
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Monidpftl  Corporatlonst  Honcs  of  ikjuby:  StattUe  of  limitations. 
Under  Acts  Twentynaecond  General  Assembly,  providing  that  no 
6  suit  shall  be  brought  for  personal  injuries  against  a  city,  after  six 
months  from  the  time  of  the  injury,  unless  notice  shall  have  been 
served  on  the  city  within  ninety  days  from  the  injury,  an  action 
therefor  may  be  brought  at  any  time  within  the  general  statutory 
limitation  of  two  years,  when  such  notice  is  served. 

Appeal  from  Linn  District  Court. — Hon.  William  P. 
Wolf,  Judge. 

MoiTOAY,  Januabt  25, 1897. 

On  the  evening  of  March  10, 1894,  in  passing  along 
the  east  side  of  Third  street  east,  in  Cedar  Rapids,  at 
its  intersection  with  the  alley  between  First  and 
Second  avenues,  the  plaintiff  fell,  and  wfiLs  injured. 
From  the  street  walk,  which  was  high  above  grade,  to 
the  paving  in  the  alley,  there  was  a  slanting  apron, 
with  cleats,  the  upper  end  being  about  six  inches 
below  the  walk.  The  cleats  were  old  and  worn,  and 
partly  removed,  and  the  apron  made  slippery  by  the 
accumulation  of  snow  and  ice.  The  plaintiff  alleged 
negligence  on  the  part  of  the  city  in  so  maintaining 
its  streets,  and  recovered  judgment  The  defendant 
appeals.— Jj^rmei. 

Warren  Harmon  and  J.  J.  Powell  for  appellant. 

Bickel  dk  Crocker  for  appellee. 

Ladd,  J. — The  defendant  insists  that  the  evidence 
conclusively  shows  plaintiff  to  have  been  guilty  of  con- 
tributory negligence,  and  that,  for  this  reason,  the  case 

ought  not  to  have  been  submitted  to  the  jury. 
1         There  were  but  two  witnesses  to  the  occurrence, 

and  they  agree  that  the  night  was  cold,  dark, 
and  windy,  and  that  there  was  some  snow,  or  frost,  in 
the  air.    The  grocery  store  out  of  which  plaintiff  and 
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Grimmell  came  was  next  to  the  alley.  The  walk  in 
front  of  the  store  was  lighted  from  within,  but  the 
alley  was  so  dark  that  neither  could  see.  The  plain- 
tiff had  lived  in  Cedar  Rapids  eight  years,  and  during 
that  time  had  worked  a  block  and  a  half  distant,  but 
he  testifies  that  he  did  not  remember  ever  having 
passed  over  this  particular  crossing  before,  and  did 
not  know  its  condition.  He  knew  the  walk  was  high 
above  the  grade.  Grimmell  was  lame,  and  familiar 
with  the  place,  and  when  he  crossed  it  found  it  neces- 
sary to  get  down  and  feel  his  way.  He  could  see  the 
end  of  the  sidewalk,  but  not  into  the  alley. 
2  The  plaintiff  had  the  right  to  rely  upon  the 
alley  crossing  being  in.  a  reasonably  safe  condi- 
tion, unless  he  knew  otherwise.  He  was  not  bound 
to  anticipate  a  drop  at  the  end  of  the  sidewalk,  of  six 
inches,  and,  from  there,  on  a  slanting  apron  in  such  a 
condition  on  one  of  the  principal  streets  of  the  city. 
He  was  simply  required  to  exercise  that  degree  of 
care  and  caution  a  prudent  person  would  ordinarily  use 
in  passing  along  the  streets  of  the  city,  and  we  think 
the  question  as  to  whether  he  did  so  was  fairly  and 
properly  submitted  to  the  jury. 

n.  Mrs.  Truesdale,  witness  for  plaintiff,  after 
testifying  to  the  condition  of  the  alley  crossing,  was 
asked  what  especially  called  her  attention  to  the 
place,  and,  over  the  objection  of  the  defendant, 
answered,  "I  fell."  Thereafter  she  detailed  the  partic- 
ulars of  the  occurrence,  without  objection. 
8         If  there  was  any  error  in  the  ruling,  it  was 
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jury.    Striking  evidence  out  after  the  jury  has  heard 
it,  does  not  always  remedy  the  mistake  in  erro- 

4  neously  admitting  it,  and  trial  courts  cannot  be 
too  cautious  in  avoiding  the  necessity  of  so 

doing,  and  especially  when  the  law  excluding  such  evi- 
dence is  well  settled.  In  this  case  the  defendant  was 
not  prejudiced,  as  the  necessity  for  repair  and  alter- 
ation was  evident. 

IV.  The  defendant  excepts  to  the  seventh  instruc- 
tion, on  the  ground  that  the  jury  was  told,  in  substance, 
that,  if  the  crossing  was  in  a  dangerous  condition  by 

reason  of  the  accmulation  of  snow  and  ice,  and 

5  had  so  continued  for  such  a  length  of  time  that 
the  city^  in  the  exercise  of  ordinary  care,  should 

have  known  thereof,  then  the  city  was  negligent,  and 
did  not,  in  thiss  connection,  include  a  reasonable  time 
within  which  ihe  accumulation  of  snow  and  ice  might 
be  removed.  1?he  statement  of  the  law  in  this  portion 
of  the  instruction  is  subject  to  the  criticism  made,  but 
the  rights  of  the  defendant  were  fully  guarded  in 
another  part  of  the  same  instruction,  in  which  the  jury 
are  told  that  the  "defendant  cannot  be  charged  with 
negligence  on  account  of  the  accumulation  of  snow 
and  ice,  if  such  had  fallen  at  the  time,  or  had  fallen 
such  a  short  time  before  as  that  the  defendant  could 
not  have  been  charged  with  want  of  ordinary  care  in 
failing  to  remove  the  same  prior  to  the  time  of  the 
accident." 

V.  The  defendant  pleaded  the  statute  of  limita- 
tions.   The  injury  was  received  March  10,  the  original 
notice  served  September  6,  and  the  petition  filed  Sep- 
tember 25,  of  the  same  year.    No  other  notice 

6  was  served.    It  will  be  observed  that  the  action 
was  begun  by  service  of  th^)  original  notice  more 

than  three  months,  and  within  gix  months,  after  the 
accident.  Chapter  25  of  Acts  of  the  Twenty-second 
General  Assembly,  provides  that  for  mjuries  such  as 
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this,  **  no  suit  shall  be  brought  against  the  corpora- 
tion'' after  six  months  after  the  time  of  the  injury, 
unless  written  notice,  specifying  the  place  and  circum- 
stances of  the  injury,  shall  have  been  served  "within 
ninety  days  after  the  injury."  The  general  statute  of 
limitation  fixes  the  time  within  which  such  action 
may  be  brought,  at  two  years.  In  construing  a  statute, 
the  purpose  should  be  to  give  effect  to  all  its  provis- 
ions. Applying  this  rule,  we  conclude  that  when 
"notice  specifying  the  place  and  circumstances  of  the 
injury  is  served  "  on  the  defendant  within  ninety  days 
after  the  injury  (changed  to  sixty  days  by  the  Twenty- 
sixth  General  Assembly),  the  action  may  be  brought 
at  any  time  within  two  years;  but  if  such  notice  is  not 
so  served  then,  the  action  must  be  commenced  within 
six  months  (now  three  months). — Affirmed. 


wojM  Oephib  Krausb,  Appellant,  v.  James  H.  Llotd. 

in    58 

ioo  6061         Amended  Petition:    bbpetition.    The  original  petition  in  an  action, 
r^*  ^^  ^    under  Code,  section  213,  for  collusion  on  the  part  of  an  attorney 

|{Sa  508|  with  intent  to  deceive  a  court  or  party,  alleged  that  defendant 

2  colluded  with  his  client  to  interpose  a  fictitious  counter-claim  in 
an  action  before  a  justice,  so  as  to  enable  the  client  to  appeal,  and 
8  that  the  case  was  appealed  and  expenses  incurred  by  plaintiff  on 
the  appeal,  but  did  not  allege  that  defendant  appeared  for  his 
7  client,  on  appeal.  A  demurrer  was  sustained  on  the  ground,  that 
it  did  not  show  that  the  expenses  incurred  by  plaintiff  were  caused 
by  defendant's  conduct.  The  amended  petition  alleged  that 
defendant  appeared  for  his  client  in  the  trial,  on  appeal.  Held, 
that  it  was  error  to  strike  out  the  amended  complaint  as  a  mere 
repetition  of  the  original. 

Sostaining  Demnrrer:     onb  ground   good:     Appeal.     Where  a 
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not  make  the  ruling  on  the  demurrer  an  adjudication  on  any 
question  raised  by  the  demurrer,— does  not  change  the  rule  aa 
to  waiyer  by  answering  oyer  after  demurer  is  sustained. 

Appeal  from  Floyd  District  Court. — Hon.  P.  W.  Burb, 

Judge. 

Monday,  Januaby  25, 1897. 

Appeal  by  the  plaintiff  from  a  judgment  rendered 
against  her  for  costs  "because  of  want  of  petition." — 
Beversed. 

Bobert  Eggert  for  appellant; 

B&iniger  dk  Lloyd  for  appellee. 

Given,  J. — ^I.  This  action  is  to  recover  treble 
damages,  under  section  212,  of  the  Code,  which  is  as 
follows:  "An  attorney  and  counselor  who  is  guilty  of 
deceit  or  collusion,  or  consents  thereto,  with  intent  to 
deceive  a  court,  or  judge,  or  a  party  to  an  action  or 
proceeding,  is  liable  to  be  disbarred,  and  shall  forfeit 

to  the  injured  party  treble  damages,  to  be  recov- 
1         ered  in  a  civil  action."    On  May  3, 1894,  the 

plaintiff  filed  her  petition  stating  that  the 
defendant  is  a  duly-admitted  and  practicing  attorney 
at  law;  that  in  July,  1893,  L.  L.  Krause,  her  assignee, 
instituted  two  suits  in  justice's  court,  one  against  C. 
A.  Danforth  and  the  other  against  Charles  Walbaum, 
in  each  of  which  he  asked  to  recover  about  three  dol- 
lars for  money  had  and  received;  and  that  the  defend- 
ant Lloyd  appeared  as  attorney  for  the  defendant  in 
each  of  said  suits,  and  as  such  attorney,  answered  in 
each  case,  and  in  each  pleaded  and  consented  to  be 
pleaded,  and  caused  to  be  pleaded,  a  counter-claim  for 
twenty-seven  dollars  and  fifty  cents.  It  is  further 
alleged  "that  the  said  counter-claim  in  each  case  was 
iktitions  and  fabricated,  and.  caused  to  be  fabricated 


Digitized  by 


Google 


Krausb  v.  Lloyd.  [100  Iowa 


by  the  defendaot,  James  H.  Lloyd,  and  consented 
thereto  by  him,  all  for  the  sole  purpose  of  raising  the 
amount  in  controversy  in  each  case  above  the  amount 
of  twenty-five  dollars;  and  said  counter-claims  were 
pleaded  by  the  said  James  H.  Lloyd,  and  by  him  con- 
sented to  be  pleaded,  with  the  full  knowledge  that  the 
said  counter-claims  were  fictitious,  and  for  the  sole  pur- 
pose of  deceiving  the  court  and  the  said  L.  L.  Krause,  so 
that,  in  case  of  being  defeated  in  the  justice  court,  the 
said  C.  A.  Dan  forth  and  Charles  Walbaum  could,  by 
virtue  of  the  amount  in  controversy  begin  more  than 
twenty-five  dollars  as  explained  above,  obtain  an  appeal 
to  the  district  court."  It  is  further  alleged  that  L.  L. 
Krause  obtained  judgment  in  each  of  said  cases  before 
the  justice;  that  defendant  Lloyd  appealed,  and  caused 
the  defendants  in  said  cases  to  appeal,  to  the  district 
court,  which  appeals  would  not  have  been  granted  but 
for  the  pleading  of  said  fictitious  counter-claim;  that 
said  cases  were  docketed  in  the  district  court,  and 
tried  before  the  jury;  and  that  said  L.  L.  Krause  was 
obliged  to  defend  in  said  court  against  the  counter- 
claims, and  to  be  in  attendance  in  said  court  for  five 
and  one-half  days,  to  his  damage  eleven  dollars,  and  to 
engage  an  attorney  at  an  expense  of  forty-five  dollars, 
— ^in  all,  to  his  damage,  fifty-six  dollars.  Plaintiff 
also  alleges  that  said  claim  was  assigned  to  her  by  L. 
L.  Kjrause  for  value,  and  she  asks  judgment  for  one 
hundred  and  sixty-eight  dollars,  with  interest.  Said 
counter-claims  are  attached  as  exhibits,  and  in  each 
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in  the  demurrer,  and  upon  other  grounds,  hereafter 
noticed.    This  demun'er  was  sustained  gener- 
2         ally,  to  which  the  plaintiff  excepted,  and  there- 
after the  plaintiff  filed  an  amendment  to  hei 
petition,  alleging,    in   substance    as    follows:    That 
defendant  Lloyd  prosecuted  said  two  appeals  to  the  dis- 
trict court,  and  in  that  court  did,  with  intent  to  deceive 
said   district   court,  the  judges    thereof,  and   L.  L. 
Krause,  and  to  make  thera  believe  that  said  fictiti- 
ous counter-claims  were  honest  claims,  resist  two 
motions,  made  by  Krauze,  to  dismiss  said  appeals,  for 
the  reason  that  the  a^joount  in  controversy  was  but 
three  dollars;  that  the  counter-claims  were  fictitious, 
fraudulent,  and  fabricated,  and  made  and  preferred  by 
the  defendant  to  deceive  the  courts;  that  this  defend- 
ant resisted  said  motions  on  the  ground  that  the  coun- 
ter-claims were  valid,  existing  claims,  knowing  well, 
at  that  time,  and  prior  thereto,  that  they  were  fraud- 
ulent, and  mere  fabrications,  originated  by  said  defend- 
ant and  urged  by  him  with  intent  to  deceive  the  said 
court  and  said  Biause;  that  the  district  court  was,  in 
each  instance,  deceived  by  the  defendant,  and  over- 
ruled the  motions  to  dismiss  the  appeals;  that  the 
.  cases  were  tried  to  the  jury,  and  on  the  trial  the 
defendant  did  not  offer  nor  urge  those  fictitious  coun- 
ter-claims, and  that  verdicts  were  returned  for  the 
plaintiff;  that  L.  L.  Krause  was  obliged  to  engage  a 
lawyer  in  said  cases  at  a  cost  of  forty-five  dollars,  and 
that  he  lost  five  and  one-half  days'  time  in  pre- 
8         paring  for,  and  at  the  trials,  to  his  damage, 
eleven  dollars.    Defendant  moved  to  strike  this 
amendment  to  the  petition,  on  the  ground  that  it  is 
but  a  repetition  of  the  matters  alleged  in  the  petition 
to  which  the  demurrer  was  sustained.    This  motion 
was  sustained,  to  which  plaintiff  excepted,  and  declined 
to  plead  further,  whereupon  "judgment  for  defendant 
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for  costs  because  of  the  want  of  petition"  was  entered, 
to  which  plaintiff  excepted. 

n.    One  ground  of  the  demurrer  is  that  plaintiff 

asked  to  recover  damages  caused  by  proceedings  in  said 

cases  in  the  district  court,  but  does  not  allege  that 

this  defendant  appeared,  defended,  or  took  part 

4  in  said  cases  in  that  court,  or  caused  them  to  be 
defended  therein,  or  that  he .  in  any  manner 

deceived  said  court.  Appellant  concedes  that  the 
demurrer  was  properly  sustained  as  to  this  ground, 
and  says  that  it  was  to  cure  this  defect  in  the  peti- 
tion that  the  amendment  was  filed.  Having  thus 
conceded,  appellant's  counsel  proceed  to  urge  that  the 
court  erred  "in  sustaining  the  remaining  points  of  the 
defendant's  demurrer."  The  demurrer  was  sustained 
generally.  Therefore  we  do  not  know  whether  it  was 
sustained  upon  all,  or  some  one,  of  the  several 

5  grounds.    There  being  one  ground  to  sustain 
the  ruling,  we  cannot  say  that  the  court  erred 

in  sustaining  the  demurrer;  nor  can  we  know  what 
the  view  of  the  court  was  to  any  one  ground  of  the 
demurrer.  The  demurrer  was  sustained  September 
7, 1895,  and,  instead  of  standing  on  her  petition,  as 
she  had  the  right  to  do,  appellant  amended  the  same. 
This  court  has  many  times  held  that  in  such  cases  the 
party,  by  amending,  waives  the  right  to  appeal  from 
the  order  sustaining  the  demurrer.  Brown  v.  McMahon^ 
80  Iowa,  191  (45  K  W.  Rep.  761);  Scholl  v.  Bradstreet 
Co.,  85  Iowa,  551  (52  N.  W.  Rep.  500).  In  City  of 
Muscatine  v.  Keokuk  Northern  Line  Packet  Co.,  47  Iowa, 
350,  it  is  said:  "Pleading  over  after  a  ruling  upon  a 
demurrer  has  been  so  repeatedly  held  by  this  court  to 
be  a  waiver,  that  we  need  not  cite  the  cases 

6  announcing  the  rule."  Chapter  96,  Acts  Twenty- 
fifth  General  Assembly  does  not  change  the 

rule  in  cases  where  the  demurrer  is  sustained.    The 
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language  of  that  chapter  is:  "When  a  demurrer  shall 
be  overruled,  and  the  party  demurring  shall  answer 
or  reply,  the  ruling  on  the  demurrer  shall  not  be  con- 
sidered as  an  adjudication  of  any  question  raised  by  the 
demurrer,  and  in  such  case  the  suflScieiicy  of  the 
pleading  thus  attacked  shall  be  determined  as  if  no 
demurrer  had  been  filed.  No  pleading  shall  be  held 
sufficient  on  account  of  a  failure  to  demur  thereto." 
For  the  reason  stated  we  are  not  called  upon  to  con- 
sider the  suflSciency  of  the  demurrer. 

in.  The  defendant's  motion  to  strike  was,  in 
effect,  to  strike  the  entire  amendment,  and  upon  the 
ground  that  it  was  a  repetition  of  the  matters  allej^ed 

in  the  petition,  to  which  the  demurrer  had  been 
7         sustained.    The  original  petition  showed  that 

the  two  cases  were  appealed  from  the  justice's 
court  because  of  the  amount  claimed  in  the  counter- 
claims, that  they  were  docketed  and  tried  in  that 
court,  and  that  plaintiff  incurred  expense  and  loss  of 
time  in  attending  and  defending  against  the  counter- 
claims in  that  court;  but,  as  was  stated  in  the  demur- 
rer, it  was  not  charged  that  this  defendant  was 
accountable  for  the  damages  thus  alleged  to  have  been 
sustained.  By  the  amendment  to  the  petition  the 
plaintiff  shows  that  these  damages  were  caused  by  the 
conduct  of  this  defendant  in  appearing  as  an  attorney 
in  those  cases.  We  do  not  think  that  the  amendment 
was  a  repetition  of  matters  already  stated,  but  that  same 
contained  additional  allegations  upon  which  to  charge 
the  defendant  with  the  damages  resulting  from  the  pro- 
ceedings had  in  those  cases  in  district  court.  With 
the  petition  as  thus  amended,  it  was  not  true  that  she 
was  in  default  for  want  of  a  petition.  Without  now 
determining  whether  or  not  the  grounds  of  the  demur- 
rer were  well  taken,  we  do  hold  that  the  court  erred 
in  sustaining  the  motion  to  strike  the  amendment  to 


Digitized  by 


Google 


100    672 
103    419 


6T2  flAireBK  V.  Statb  Bake  Buildino  Co.     [100  Iowa 

the  petition,  and  in  entering  judgment  against  the 
plaintiff  for  costs  "because  of  want  of  petition." — 
Bevebsbd. 


Albert  Hansen,  by  His  Next  Friend,  Appellant,  v. 
The  State  Bank  Building  Company. 

Contributory  Negligence:  using  elevator.  Plaintiff,  a  boy  of 
eighteen,  who  was  employed  in  a  building  in  which  there  were  two 
elevators  one  of  which  was  used  for  passengers,  and  had  regular 
attendants,  employed  by  the  owner  of  the  building,  while  the 
other  had  no  attendants,  and  was  seldom  used,  rather  than  to  wait 
for  the  elevator  in  use,  went  into  the  other  and  used  it  by  operat- 
ing it  himself,  and  in  so  doing  was  injured  by  reason  of  its  being 
out  of  repair.  He  had  frequently  used  it  in  the  same  way  before, 
but,  without  permission,  and,  so  far  as  shown,  without  the  knowl- 
edi?e  of  the  owner.  Held,  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  could  not  recover  of  the  owner  of  the 
building. 

Appeal  from  Woodbury  District  Court. — Hon.  Qeo.  W. 
Wakefield,  Judge. 

Monday,  January  25,  1897. 

The  defendant  company  is  the  owner  of  what  is 
known  as  the  **Troy  Building,"  in  Sioux  City,  Iowa. 
In  that  building  was  the  oflBce  of  Bradstreet  Com- 
pany Commercial  Agency,  and  Albert  Hanson  was 
in  its  employ  about  the  eighteenth  day  of  March, 
1892.  The  oflBce  of  the  agency  was  on  the  third  floor 
of  the  building,  and  in  the  building  were  two  ele- 
vators, known  as  the  east  and  the  west  elevator, 
respectively.  On  the  eighteenth  day  of  March,  1892, 
Albert  Hanson,  for  whom  the  action  is  maintained, 
being  then  a  minor,  eighteen  years  of  age,  entered 
the  building  on  the  lower  floor,  being  on  his  way  to 
the  agency,  and  rang  the  bell  for  the  west  elevator, 
and,  after  waiting  a  short  time,  and  flnding  it  did  not 
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appear,  he  discovered  the  door  of  the  east  elevator 
ajar,  but  with  no  one  in  attendance.  He  stepped  in, 
and  ran  it  himself  to  the  third  floor,  where  he  stopped 
it,  and  leaving  the  door  partly  open  so  he  could  U3e 
it  to  go  down,  he  went  into  the  ofl5ce  and  got  some 
reports  for  delivery,  and  came  back,  and  as  he 
stepped  into  the  elevator,  or  was  partly  in,  it  started 
up,  and  he  was  carried  nearly  to  the  fourth  floor,  and 
was  in  some  manner  crowded  out  of  the  elevator, 
and  fell  some  thirty-five  feet  or  more,  to  the  bottom 
of  the  elevator  pit,  and  was  so  injured  that  his  lower 
limbs  and  the  lower  part  of  his  body  are  paralyzed. 
This  action  is  to  recover  the  damages  sustained,  on 
the  ground  of  the  defendant's  negligence  in  permit- 
ing  the  elevator  to  be  out  of  repair.  The  petition 
shows  that  the  operation  of  the  elevator  by  Hanson 
was  by  license  or  permission  of  the  defendant,  and 
states  facts  constituting  negligence  in  keeping  it  in 
unsuitable  condition  for  such  use,  and  avers  diligence 
on  the  part  of  Hanson.  The  answer  denies  the  aver- 
ments as  to  both  the  license  and  the  diligence  on  the 
part  of  Hanson.  At  the  close  of  plaintiff's  evidence, 
the  court,  on  motion  of  defendant,  directed  a  verdict 
for  it,  and  from  a  judgment  thereon,  the  plaintiff 
appeals. — Affirmed. 

Wright  &  Hubbard  and  Lynn  &  Foley  for  appel- 
lant. 

M.  J.  Sweeley  and  Lw)is  A  Beardsley  for  appellee. 

Granger,  J. — ^It  seems  to  be  thought  in  argument 
that  the  court,  in  directing  a  verdict,  based  its  ruling 
on  the  fact  of  contributory  negligence.  The  excuse 
urged  for  Hansen's  attempt  to  operate  the  elevator, 
himself,  is  the  fact  that  he  had  many  times  before 
done  so,  and  that  others,  aside  from  those  assigned  to 
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that  duty,  had  been  in  the  habit  of  so  doing.  Both 
elevators  were  not  used  for  passengers,  except  that  at 
times  the  janitor  of  the  building  would,  at  noon,  use 
the  east  one  for  that  purpose.  The  west  elevator  was 
the  one  generally  in  use  for  passengers,  and  two  boys 
were  employed  for  that  purpose,  one  for  day  service, 
and  the  other  at  night.  We  cannot  state  how  Hansen 
came  to  operate  the  elevator  himself,  more  concisely 
than  to  quote  a  part  of  his  testimony,  as  follows:  "Q. 
Now,  what  occasion  had  you  to  run  the  elevator  before? 
A.  I  run  the  elevator  just  this  way:  Whenever  the 
other  elevator  was  not  there,  I  would  get  in  this  one, 
and  run  it  Whenever  I  came  in  and  did  not  find 
the  other  elevator  in  its  position,  and  did  not  want 
to  wait,  I  used  the  one  standing  there.  I  knew 
that  there  was  a  stairway  there,  and  nothing  to 
prevent  me  from  using  it.  I  had  seen  the  janitor 
use  the  elevator.  I  did  not  know  whether  it  wm 
his  duty  tiO  run  it  when  the  elevator  boy  was  not 
there  or  not.  I  saw  him  use  it  in  connection  with  the 
work.  The  elevator  was  not  in  use  for  passenger 
work.  Sometimes,  when  the  elevator  boy  was  not 
there,  he  used  the  elevator  for  the  convenience  of  the 
passengers.  I  saw  Max  Foster  run  it.  He  was  work- 
ing in  the  drug  store  in  the  basement  at  the  time.  I 
think  I  saw  him  carrying  passengers  once.  I  cannot 
say  whether  the  elevator  boys  were  usually  in  when 
Max  Foster  run  it.  1  do  not  know  that  I  remember  of 
ever  seeing  him  in  it  alone.  The  man  on  the  top  floor 
who  ran  it  worked  in  an  oflBce  to  the  left,  towards  the 
south.  I  do  not  know  his  name.  I  have  seen  young 
Holmes  run  it.  I  think  his  first  name  is  Frank.  He 
used  to  work  for  Dow.  At  that  time  he  was  working 
for  the  Journal.  I  was  with  him  at  the  time.  No  one 
else  was  with  him.  That  is  the  only  time  I  ever  saw 
him  run  it.  He  operated  the  lever.  Found  the  ele- 
vator when  we  got  in  at  the  bottom  of  the  floor.    We 
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got  in  together.     I  rode  up  with  him.    Farrell  & 
O'Connor  were  the  elevator  boys  employed  at  that  time. 
I  do  not  know  if  the  other  elevator  boy  was  employed. 
The  boy  they  call  Riley  was  the  boy  I  spoke  of  a  while 
ago,  who  worked  for  Jackson.     O'Connor  was  the 
one  working  at  the  time  I  got  hurt.    Farrell  wm 
working   of   nights   and    O'Connor  in  the  daytime, 
as  I  supposed.     I  do  not  know  that  I  met  Riley 
just  before  I  got  hurt.    I  think  I  had  seen  the  engi- 
neer's boy  running  the  elevator.    He  was  carrying 
passengers.    I  do  not  know  that  he  was  employed. 
I  do  not  know  Mr.  Toy's  boy.    I  found  the  door  ajar 
quite  often,  and  other  times  opened  it  when  I  went 
to  get  in.    I  never  used  a  stick.    I  opened  it  with  my 
finger.    Mr.  Duff  never  came  out  and  told  me  that 
there  were  boys  hired  to  run  the  elevator;  not  that  I 
remember  of.    I  could  reach  in  with  my  finger  and 
unlock  it.    If  it  was  closed,  it  would  remain  closed 
until  I  unlocked  it  in  that  way.    ♦    ♦    ♦    i  saw  Mr. 
Deland  on  one  or  two  occasions  when  I  was  running 
the  elevator.    I  could  not  swear  that  he  saw  me.    I 
was  inside,  with  the  door  closed,  and  he  was  simply 
at  the  entrance.    He  was  manager  of  the  building. 
I  saw  the  janitor  on  several  occasions.    Never  talked 
with  him  about  the  matter  of  running  it,  as  I  remem- 
ber  of.    Never  talked  with  any  of   the   employes 
about  my  using  the  elevator,  nor  Deland  or  Toy,  and 
never  asked  their  permission.    I  simply,  if  I  was  in  a 
hurry,  and  could  get  into  the  oflBce  quicker  that  way, 
would  get  in  and  run  it  without  permission."    We 
find  nothing  in  the  evidence  from  which  it  could  be 
found  that  the  company  ever  in  any  way  licensed  or 
permitted  any  person  not  in  its  employ  to  operate 
the  elevator.    It  does  not  appear  that  any  person 
having   authority   to   grant    license  or  permission, 
even   knew   of   such    use.    In    other   parts   of  his 
testimony,    Hanson    says    he    used    the    elevator 
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himself  a  hundred  times  or  more.  He  used 
it  on  an  average  of  once  or  twice  a  week.  He  had 
used  it  often,  and  for  a  long  time.  It  is  dijBBcult  to  see 
how  any  person,  considering  it  was  not  regularly 
used,  could  have  had  a  better  knowledge  of  its  condi- 
tion and  operation  than  he.  He  nowhere  pretends 
that  he  used  the  elevator  because  of  license  or  per- 
mission. It  does  appear  that  he  used  it  rather  than 
wait  a  little  for  the  elevator  in  use.  It  does  not 
appear  that  the  elevator  in  use  did  not  afford  reasona- 
ble facilities  for  the  building.  It  is  thought  that  such 
a  custom  had  been  established  in  the  use  of  the  eleva- 
tor in  question,  by  persons  not  in  charge  of  it,  as 
to  justify  Hansen  in  using  it  as  he  did.  We  do  not 
think  the  evidence  fairly  tends  to  show  that.  It  does 
show  that  people  frequently  used  it  when  the  other 
was  not  there,  but  it  does  not  show  that  the  use  was 
sanctioned  by  the  management  of  the  building.  Nor, 
except  in  a  few  instances,  does  it  appear  that  such  use 
came  to  the  knowledge  of  the  management.  And 
when  it  did,  in  a  way  to  call  for  an  expression  of 
approval  or  disapproval, — ^which  appears  to  have  been 
but  once, — ^it  was  disapproved  of.  The  case  is  not  in 
line  with  Railway  Co.  v.  Stout ^  17  Wallace,  657,  or  Clam- 
pit  V.  Railway  Co.,  84  Iowa,  71  (50  N.  W.  Rep.  673).  This 
is  a  case  in  which  a  person  with  a  safe  and  convenient 
way  provided  for  him,  without  permission,  as  he  says, 
took  an  unsafe  one,  because  of  which  he  was  injured. 
This  case  is  more  nearly  in  line  with  Pulley  v.  Rail- 
way Co.,  94  Iowa,  565  (63  N.  W.  Rep.  328).  It  is  true, 
in  this  case  there  was  not  the  warning,  but  there  is 
the  same  failure  to  adopt  a  safe  course  that  is  pro- 
vided.   The  plaintiff  is  a  young  man,  and  the  misfor- 


Digitized  by 


Google 


Jan.  1897]      Harding  v.  C,  M.  &  St.  P.  Rt.  Co.  677 


Eli  Haediko,  Appellant,  v.  The  Chioaoo,  Milwaukee 
&  St.  Paul  Railway  Company. 

Bailroads:  killing  stock:  Negligence.  Defendant's  section  men 
closed  gates  opening  from  D.'s  property  on  the  track,  twice.  After 
closing  tiiem  the.  second  time,  they  stopped  to  repair  the  track, 
about  fifty  lods  distant.  D.  passed  through  the  gates,  and  left 
them  open,  and  plaintiff's  cattle,  having  escaped  from  his  land 
onto  D.'s  land,  went  through  the  gates  on  the  track,  and  were 
killed.  Held,  that  the  defendant  was  not  liable  on  account  of  the 
fact  that  said  employes  failed  to  return  and  see  if  the  gates  were 
closed  before  leaving  for  the  night,  though  they  might  have  seen 
the  gates  from  where  they  were  at  work. 

Appeal  from  Chickasaw  District  Court. — Hon.  A.  N. 
Hobson,  Judge. 

Monday,  Januaby  25, 1897. 

Action  at  law  to  recover  damages  for  stock  killed 
on  defendant's  right  of  way,  at  a  place  where,  it  is 
claimed,  defendant  had  a  right  to  fence.  At  the  con- 
clusion of  the  evidence,  the  court  directed  a  verdict 
for  defendant,  and  plaintiff  appeals. — Affirmed. 

J.  B.  Bane  for  appellant. 

J.  W.  Sandusky  for  appellee. 

Deemer,  J.— Richard  and  JobTi  Donovan  mt^  ^^^ 


owners  of  one  hundred    aud  eig^^^^  ^^^^  ^^  ^^^^4>^>. 
Chickasaw  county.    The  south  D^r t  ol  ttv^^  ^^^^  a..O-^"  ^ 
off  from  the  main  body  the3    ^^  ^^'  ^    So^ST    ^'^ 
right  of  way,  and  aboufc    one  haa^^^^  J^1\u^%c>^^^^ 
this  right  of  way,  and  on  the  ^out>l^   ^^^^   T^^  tr^i^^^t 
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thereof.  A  gate  also  leads  from  the  highway  into  the 
Donovan  land.  At  the  time  the  stock  was  killed, 
plaintifE  was  occupying  a  piece  of  land  cornering  diag- 
onally to  the  southwest  with  the  Donovan  land.  On 
the  fourteenth  day  of  December,  1893,  some  of  plain- 
tiff's stock  escaped  from  his  field  into  the  highway; 
from  thence  they  went  through  open  gates  from  the 
highway  onto  the  Donovan  land,  and  from  there  onto 
the  defendant's  right  of  way,  where  they  were  killed 
by  a  train.  The  accident  occurred  some  time  after 
8 :30  p.  M.  The  plain  tiff  claims  that  defendant  was  neg- 
ligent in  leaving  the  gate  leading  to  its  right  of  way 
open,  and  in  failing  to  take  proper  care  with  reference 
to  the  same.  The  undisputed  evidence  shows  that 
defendant's  section  men  passed  this  gate  about  7  a.  m., 
found  it  open,  and  closed  it.  They  again  passed  over  the 
crossing  some  time  between  3  o'clock  and  4  o'clock  p.  m., 
and  again  found  the  gate  open.  They  closed  it  a  second 
time,  and  passed  on  east,  to  a  culvert  about  fifty-five 
rods  east  of  the  crossing,  where  they  stopped  to  repair 
it.  At  this  work  they  were  engaged  about  half  an 
hour.  After  repairing  the  culvert,  they  proceeded  on 
east,  to  the  place  where  they  were  stationed,  arriving 
there  about  6  o'clock  p.  m.  While  the  section  men 
were  engaged  at  the  culvert,  the  Donovans  p«assed  over 
the  right  of  way  crossing,  with  a  load  of  hay.  They 
neglected  to  close  the  gate  after  they  passed  through, 
and  plaintiff's  stock  reached  the  track  through  the 
negligence  of  the  Donovans  in  failing  to  close  the 
gate. 

The  sole  question  to  be  determined  on  this  state 
of  facts  is,  was  the  defendant  negligent  in  failing  to 
learn  of  and  close  the  open  gate?  Plaintiff's  counsel 
argues  that  it  was,  because  the  gate  was  in  plain  sight 
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regarding  the  question  as  to  whether  the  section  men 
could  see  the  gate  from  the  place  where  they  were  at 
work.  But,  in  yiew  of  the  fact  that  the  court  directed 
a  verdict,  we  must  assume,  for  the  purposes  of  the 
case,  that  these  men  who  were  engaged  at  the  culvert 
could  have  seen  the  open  gate  had  they  looked.  Were 
they  negligent,  then,  in  failing  to  observe  that  the 
Donovans  had  left  the  gate  open  under  the  conditions 
recited!  We  think  not.  They  had  closed  the  gate 
near  4  o'clock,  and  passed  on  to  their  work,  which, 
the  record  discloses,  demanded  their  entire  attention. 
They  were  raising  the  culvert,  and  were  bound  to  keep 
a  lookout  for  passing  trains,  and  to  do  their  work  as 
quickly  and  expeditiously  as  possible.  They  had  the 
right  to  assume  that  no  larespasser  would  open  a  gate 
they  had  so  recently  closed,  and  were  not  obliged  to  go 
back  again  over  the  entire  line  they  had  so  recently 
traversed  for  the  purpose  of  ascertaining  whether 
some  one  had  opened  up  the  gates  they  had  just 
dosed.  Let  us  assume,  however,  that  they  saw,  or 
were  bound  to  see,  the  Donovans  when  they  left  the 
gate  open.  Would  they,  then,  be  guilty  of  negligence  ? 
The  Donovans  were  the  owners  of  the  land.  They  had 
a  right  to  leave  these  gates  open  temporarily,  and  the 
section  men  had  the  right,  had  they  seen  them  pass 
through  the  gate,  to  assume  that  they  would  soon  return 
and  close  it.  The  defendant's  employes  were  not 
bound  to  remain  on  guard  to  determine  whether  the 
Donovans  would  return  and  do  their  duty.  At  the 
time  they  left  the  culvert,  they  had  the  right  to 
assume  that  the  gate  would  be  closed  by  the  men  who 
left  it  open,  and  were  not  required  to  remain  to 
see  if  they  did.  We  do  not  think  the  defendant  was 
guilty  of  negligence.    The  judgment  is  atfibmbd. 
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100    080| 
dI0456l 

\m  m\        The  Piest  National  Bank  of  Stobm  Lakb,  Iowa^ 
Appellant,  v.  Zbph  Chaelbs  Felt 
AND  H.  J.  Lbyson. 

Hote  CMyeii  to  Deceire  Comptroller:    consideba.tiok:    SfHdenee.    In  a 

1  suit  by  a  national  bank  upon  a  note  executed  to  it  by  defendant, 
8  where  the  bank  is  solvent,  and  the  rights  of  creditors  are  not 
4  involved,  defendant  may  show  that  it  was  executed  without  con- 
sideration, to  take  the  place,  on  the  bank's  books,  of  a  note  given 
the  bank  by  one  of  its  debtors,  after  the  comptroller  of  the  currency 
had  objected  thereto,  and  that  it  was  understood  by  all  parties  that 
the  note  created  no  liability  against  the  defendant. 

8amb.    Evidence  that  such  note  was  executed  to  a  bank  by  one  of 
its  officers  to  take  the  place,  on  the  books,  of  a  note  from  a  debtor, 

2  after  the  comptroller  of  the  currency  had  objected  therto;  that  the 
bank  officers  agreed  that  the  note  should  create  no  liability  against 
the  defendant;  that  the  debtor's  note  was  also  retained  by  the 
bank,  and  a  mortgage  taken  thereafter  to  secure  the  same^— shows 
that  the  defendant's  note  was  without  consideration. 

Appeal  from  Buena  Vista  District  Court. — ^Hon.  Lot 
Thomas,  Judge. 

Ttjesdat,  Januabt  26,  1897. 

Action  upon  two  promissory  notes.  Jury 
waived.  Trial  to  the  court.  Judgment  against  plain- 
tiflf  for  the  costs.    Plaintiff  appeals. — Affirmed. 

Wm.  Mikhristy  A.  D.  Bailie^  and  Carr  A  Parker 
for  appellant. 

Cummins^  Hewitt  &  Wright  and  F.  H.  ReUM  for 
appellees. 

KiNNB,  C.  J.— I.  These  causes  were  tried  below 
together,  upon  the  same  testimony,  and  are  before  us 
for  determination  upon  one  record.    The  matters  for 
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consideration  upon  this  appeal  arise  upon  two  counts 
of  the  petition.  The  first  is  to  recover  of  the  defend- 
ant Felt  upon  a  note  for  one  thousand  one  hundred 
and  six  dollars,  signed  by  him,  and  payable  to  the 
plaintiff.  The  second  is  to  recover  upon  a  note  for 
six  hundred  and  forty- six  dollars  and  ninety-five  cents, 
signed  by  the  defendant  Leyson,  payable  to  Pelt,  and 
by  him  indorsed  to  the  plaintiff.    The  defense  pleaded 

to  the  one  thousand  one  hundred  and  six  dol- 
1  lar  note,  is  that  it  was  without  consideration, 

and  executed  under  the  following  circumstances: 
Warner  Bros,  were  indebted  to  the  bank  in  a  sum  in 
excess  of  ten  per  cent,  of  its  capital  stock.  Included 
in  said  indebtedness  was  a  note  for  two  thousand  three 
hundred  and  six  dollars,  upon  which  one  thousand  two 
hundred  dollars  had  been  paid,  leaving  due  thereon 
one  thousand  one  hundred  and  six  dollars.  This  was 
on  May  5,  1892.  Prior  thereto,  the  comptroller  of  the 
currency  of  the  United  States  had  objected  to  the 
extent  of  the  credit  given  to  Warner  Bros.,  and  as  the 
answer  alleges:  "That  at  said  time  it  was  deemed 
necessary  by  the  officers  and  directors  of  the  plaintiff 
bank  to  so  change  the  form  of  said  indebtedness  from 
Warner  Bros,  that  a  portion  of  it  might  appear  to  be 
the  indebtedness  of  a  third  person;  and  to  meet  such 
contingency  this  defendant  did,  on  the  day  aforesaid, 
execute  his  note  for  the  amount  remaining  due  upon 
the  said  note  of  Warner  Bros.,  ♦  ♦  ♦  but  executed 
the  same  wholly  for  the  purpose  of  protecting  the 
bank  from  the  criticism  that  would  otherwise  be  made 
upon  the  existence  of  said  overloan  to  the  said  Warner 
Bros.  That  it  was  known  by  all  the  officers  and  a 
majority  of  all  the  directors  of  said  bank,  that 
said  note  was  given  without  consideration,  and 
for  the  purpose  aforesaid,  and  was  so  given  with 
the  express  agreement  and  understanding  had 
with  the  said  plaintiff  that  it  created  no  obligation 
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on  the  part  of  this  defendant  to  pay  the  plain- 
tiff any  sum  of  money  whatsoever/'  It  is  also 
averred  that,  at  a  meeting  of  the  board  of  directors  of 
plaintiff,  held  thereafter,  they,  with  full  knowledge  of 
all  the  facts,  ratified  all  that  had  been  done,  and  the 
agreement  under  which  the  note  had  been  executed. 
The  other  note  was  given  by  the  defendant,  Leyson,  a 
bookkeeper  in  the  bank,  payable  to  the  order  of  Felt^ 
and  by  him  indorsed  to  the  bank,  and  represented  an 
overdraft  of  Warner  Bros.  It  was  executed  under  the 
same  circumstances,  and  to  accomplish  the  same 
purpose,  as  the  note  first  mentioned.  Plaintiff 
demurred  to  the  count  pleading  the  defenses  above 
set  forth,  the  demurrer  was  overruled,  and  thereafter 
plaintiff  replied  in  denial  of  the  facts  relied  upon 
in  the  answer.  This  denial  pleaded  that  Warner 
Bros,  were  insolvent;  that  plaintiff  held  no  obliga- 
tion of  Warner  Bros,  representing  the  indebtedness 
evidenced  by  the  note  in  suit;  that  the  Felt  note 
was  given  and  accepted  in  lieu  of  the  indebtedness 
of  Warner  Bros,  to  the  bank.  By  agreement,  this 
same  reply  applied  to  that  count  of  the  answer 
wherein  the  defense  to  the  six  hundred  and  forty- 
six  dollars  and  ninety-five  cents  note  was  pleaded. 
Upon  the  trial  it  appeared  that  the  one  thousand 
one  hundred  and  six  dollar  note  contained  a  memo- 
randum upon  its  face  that  it  was  given  on  account  of 
the  Warner  Bros,  indebtedness.  It  was  entered  upon 
the  discount  register,  and  thereafter  appeared  upon  the 
books  of  the  bank.  Felt  was  president  of  the  bank 
and  all  of  the   bank  oflBcers  knew  of   the  circum- 
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inclined  to  the  opinion  that  all  the  members  of  the 
board  knew  of  the  execution  of  the  notes,  and  most, 
if  not  all  of  them,  were  aware  of  the  purpose  for 
which,  and  the  circumstances  under  which,  the  notes 
had  been  executed.  The  one  thousand,  one  hundred 
and  six  dollar  note,  which  had  been  given  by  Warner 
Bros.,  still  remained  the  property  of  the  bank, 
2  and  in  its  possession.  It  was  not  transferred 
to  Felt,  and,  in  view  of  what  happened  there- 
after, it  appears  that  neither  the  defendant  nor  the 
bank  had  any  thought  that  the  giving  of  Felt's  note 
for  the  amount  of  the  Warner  note,  was  to  operate 
as  a  payment  or  discharge  of  the  latter;  for  the  bank, 
long  afterwards,  repeatedly  recognized  the  indebted- 
ness of  Warner  Bros,  on  the  note  to  it,  and  took  a 
mortgage  to  secnre  the  payment  of  it,  which  the 
bank  afterwards  foreclosed.  In  October,  1892,  Felt's 
connection  with  the  bank  ceased,  and  he  moved  to 
Denver.  The  first  demand  made  by  the  bank  upon 
Felt,  was  by  the  bringing  of  this  suit,  about  two 
years  after  he  had  left  the  state.  The  facts  are,  in 
substance,  alike  in  both  cases. 

n.  Had  the  defendants  the  right  to  show  that 
the  notes  in  controversy  were  given,  only,  as  an  accom- 
modation to  the  bank,  and  were  without  any  consid- 
eration? Was  there,  in  fact,  any  consideration 
8  for  the  notes?  An  affirmative  answer  to  these 
questions  will  dispose  of  every  material  point 
raised  upon  the  demurrer  or  the  trial,  and  will  be 
decisive  of  the  case.  That  we  may  not  be  misunder- 
stood, it  should  be  said  at  the  threshold  of  this  discus- 
sion that  this  is  not  a  question  between  the  federal 
government,  acting  through  the  comptroller  of  the 
currency,  to  close  up  an  insolvent  national  bank, 
and  to  secnre  and  preserve  its  assets  for  its  cred- 
itors. Had  the  bank  become  insolvent,  and  passed 
into  the  hands  of  a  receiver,  it  may  be  that  it 
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would  be  assumed  that  creditors  had  trusted  it  on 
the  faith   of  such  apparent  assets  as  these  notes, 
and  that  the  defendant,  under  such  circumstances, 
would  be  precluded  from  relying  upon  a  want  of 
consideration,    or   such   other   agreements    as    are 
sought  to  be  relied  upon   in  this  case.    Doubtless 
there  are  other  circumstances  under   which   these 
defendants  would  not  be  permitted  to  claim  a  want 
of  consideration  for  their  notes,  or  that  for  any  rea- 
son they  should  not  be  held  as  valid  and  binding 
obligations  in  favor  of  third  parties,  who  might  have 
a  right,  in  the  absence  of  knowledge  to  the  contrary, 
to  treat  them  as  such,  and  who  would  suffer  preju- 
dice if  such  defenses  were  permitted.    The  offense,  if 
any,  committed    by* these   defendants   against   the 
national  government,  in  attempting,  by  the  course 
pursued,  to  deceive  the  comptroller  of  the  currency 
as  to  the  real  condition  or  extent  of  the  indebtedness 
of  Warner  Bros,  to  the  bank,  is  not  involved  in  this  case. 
In  the  case  at  bar  the  bank  is  solvent.     No  creditor 
has  been  in  any  way  injured  by  reason  of  the  execu- 
tion of  the  notes  sued  upon.    Ajs  we  have  already 
indicated,  the  bank,  as  it  appears,  never  looked  upon 
these  notes  as  intended  to  operate  as  a  payment  of 
Warner  Bros.'  obligations  to  it.    The  bank  continued 
te  hold  Warner  Bros.'  note,  for  which  the  one  thousand 
one  hundred  and  six  dollar  note  was  given  by  Felt.  It 
did  not  deliver  the  note  of  Felt  or  of  Warner  Bros.  It 
did  not  cancel  or  satisfy  the  debt  for  which  these 
notes  were  given.    It  did  thereafter  take  mortgages 
to  secure  the  very  debt  from  Warner  Bros,  to  it, 
which  appellant  now  claims  these  notes  were  taken 
in  payment  of.    Every  act  of  plaintiff  prior  to  the 
bringing  of  this  suit  shows  clearly  that  its  officers  and 
directors  did  not  consider  these  notes  as  assets  of  the 
institution,  and  forcibly  supports  the  claim  of  the 
defendants  that  at  no  time  was  there  any  intention  of 
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holding  them  liable  upon  the  notes,  and  that  it  was 
not  the  intent,  in  taking  the  notes,  to  have  them  oper- 
ate as  a  payment  or  cancellation  of  the  debts  of  Warner 
Bros.,  and  that  they,  in  fact,  did  not  satisfy  any  part  of 
said  Warner  debts  to  the  bank.  If  the  bank  may 
recover  on  these  notes,  the  proceeds  of  its  judgmente 
will  go  to  swell  its  profits.  It  will  get  something  for 
nothing,  and  its  oflBcers  and  directors  who  connived  at 
and  consented  to  the  trick  attempted  to  be  practiced 
upon  the  comptroller  of  the  currency,  by  reason  of 
which  it  is  sought  to  hold  the  defendants  liable 
upon  the  notes,  will  reap  reward  in  common  with  all 
the  other  stockholders  of  the  bank.  The  bank,  if  it 
fails  to  recover,  will  be  in  no  worse  situation  than  it 
was  before  these  notes  were  given  Appellant  claims 
that  the  case  of  Pauly  v.  (yBrien,  69  Fed.  Rep.  460, 
and  other  cases  cited,  are  decisive  as  to  this  question. 
We  do  not  think  so.  In  Pauly's  Case  a  receiver  of  an 
insolvent  bank  brought  suit  against  one  who  had  exe- 
cuted his  note  to  take  up  and  cancel  a  note  then 
held  by  the  bank.  The  case  involved  the  questions: 
— First,  as  to  whether  there  was  a  consideration  for 
the  note;  and,  second,  whether  one  who  had  thus  given 
his  note  would  be  permitted,  as  against  creditors,  to 
say  it  was  without  consideration,  and  that  in  any 
event  the  defendant  could  not  be  heard  to  say  there 
was  no  consideration  for  the  note.  No  question  of 
creditors  is  involved  in  the  case  at  bar.  The  bank  is 
solvent,  and  is  seeking  to  speculate  out  of  an  act  done 
by  one  of  its  oflBcers, — done  with  the  assent  of  aU  the 
rest  of  its  oflBcers,  and  with  the  knowledge  and 
approval  of  most,  if  not  all,  of  its  directors.  No  note 
or  obligation  was  paid  in  this  case,  as  we  have 
attempted  to  show.  Other  cases  are  cited  which  are 
not  applicable  to  the  questions  before  us.  Our  stat- 
ute provides  that  "the  want  or  failure,  in  whole  or  in 
partly  of  the  consideration  of  a  written  contract^  may 
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be  shown  as  a  defense  total  or  partial,  as  the  case  may 
be,  except  to  negotiable  paper  transferred  in  good  faith 
and  for  a  valuable  consideration  before  maturity. 
*  *  *  '^  Code,  section  2114;  1  Daniel,  Neg.  Inst.,  sec- 
tion 174;  Tiedeman,  Com.  Paper,  section  154.  There 
can,  it  seems  to  us,  be  no  question  of  the  right  of  the 
defendants  to  plead  and  prove  a  want  of  consideration 
for  the  notes. 

m.  Has  a  want  of  consideration  been  estab* 
lished  ?  We  think  this  question  must  be  answered  in  the 
afSrmative.    Appellant^s  claim  is  that  by  the  giving  of 

the  notes  the  debt  of  Warner  Bros,  to  the  bank 
4         was,  to  that  extent,  extinguished.  From  what  has 

already  been  said,  it  is  clear  that  such  a  result 
was  not  intended  by  any  of  the  parties  to  the  trans- 
action. That  it  was  not  in  fact  done  is  certain;  for,  if 
the  debts  were  extinguished,  why  was  the  bank,  long 
thereafter,  securing  this  same  Warner  Bros,  paper  by 
mortgage,  and  still  later  foreclosing  the  mortgages, 
and  reducing  the  indebtedness  of  Warner  Bros,  to  the 
bank.  This  action  of  the  ofScers  of  the  bank  is  not 
consistent  with  the  daim  now  made,  that  the  defend- 
ants' notes  satisfied  any  part  of  the  debt  of  Warner 
Bros.  It  is  not  necessary  to  say  more  touching  this 
matter.  The  court  below  was  fully  warranted  in 
finding  that  there  was  no  consideration  for  the  notes. 
lY.  This  court  has  repeatedly  held  that  the 
judgment  of  the  trial  court,  entered  in  a  case 
tried  to  the  court,  stands  as  the  verdict  of  a  jury,  and 
will  not  be  interfered  with  by  us  unless  palpably 
against  the  weight  of  the  evidence;  that  we  will  not 
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aad  of  the  arrangement  and  agreement  claimed  by 
the  defendants.  We  base  our  decision  entirely  upon 
the  fact  that  the  notes  sued  upon  were  without  con- 
sideration.   The  judgment  below  is  affirmed. 


100    8871 

LizziB  Db  Lay,  Appellant,  v.  Cabney  Bbothbbs.       io6  ^1 

Silippel:  SYn>ENGB.  Eyidenoe  that  defendants  had  made  arrange- 
ments with  plaintiif  8  husband  that  the  latter  was  to  build  a  bam 
1  on  land  belonging  to  plaintiff,  and  care  for  defendant's  horses 
8  therein,  is  competent  where  it  is  also  shown  that  such  arrange- 
ment was  brought  to  plaintiff's  attention  in  such  manner  that  she 
was  compelled  to  act,  or  be  estopped  to  make  any  claim  for  the 
care  ol  the  horses. 

Plea  and  Prooft    notiob.    Under  an  all^ation  that  plaintiff  had  fuU 
g    knowledge  of  a  certain  contract,  and  was  thereby  estopped  to 
assert  a  claim  in  opposition  thereto,  defendant  may  prove  either 
direct  notice,  or  facts  from  which  knowledge  may  be  inferred. 

Aj^eal  from  Poweshiek  District  Court. — Hon.  D.  Byan, 

Judge. 

Tuesday,  Januaby  26, 1897. 

Action  at  law  to  recover  for  the  use  and  occupa- 
tion of  a  certain  bam.  Defense,  a  general  denial  and 
a  plea  of  estoppel.  Trial  to  a  jury,  verdict  and  judg- 
ment for  defendants,  and  plaintifE  appeals. — Affirmed. 

J.  H.  Patton  and  8.  B.  Clute  for  appellant. 

No  appearance  for  appellees. 

Dbbmer,  J. — ^PlaintifF  claims  that  she  is  the  owner 
of  a  certain  bam  in  the  city  of  Grinnell,  which  the 
defendants  used  and  occupied  for  more  than  four  years, 
and  that  the  reasonable  rental-  value  thereof,  for  the 
time  it  was  so  used,  was  two  hundred  and  twenty- 
eight  dollars.  The  defendants,  in  answer,  filed  a  gen- 
eral denial,  and  also  pleaded  that  plaintifE  is  the  wife 
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of  one  James  De  Lay;  that,  prior  to  the  time  it  is 
claimed  they  took  possession  of  the  bam,  said  James 
De  Lay  was  in  their  employ,  and  received  as  compen- 
sation the  sum  of  nine  dollars  per  week;  that 
1  on  or  about  December  6,  1889,  said  De  Lay 
agreed  with  defendants  that  he  would  build  m 
bam  upon  the  property  which  he  and  his  wife  were 
then  occupying  as  their  homestead,  and  would  keep 
and  care  for  defendants'  horses  in  said  bam,  and  con- 
tinue in  their  employ  as  a  teamster,  on  condition  that 
defendants  would  pay  him  ten  dollars  per  week  instead 
of  nine  dollars;  that,  under  said  arrangement,  De  Lay 
built  the  bam  and  kept  defendants' horses,  and  defend- 
ants paid  him  the  sum  of  ten  dollars  per  week,  as  agreed 
upon,  until  they  sold  their  team,  in  April,  1894;  that 
defendants  did  not  request  of  De  Lay  that  he  build 
upon  or  occupy  any  property  belonging  to  plaintiff,  and 
did  not  know,  nor  do  they  now,  that  said  De  Lay  did 
so  occupy  or  use  any  property  belonging  to  the  plain- 
tiff. The  defendants  also  pleaded  that  plaintiff  was, 
at  the  time  her  husband  built  the  bam,  residing  upon 
the  lot  where  the  same  was  built,  and  had  full  knowl- 
edge of  all  the  terms  and  conditions  under  which  the 
building  was  erected,  and  of  the  fact  that  her  hus- 
band was  receiving  compensation  for  the  use  and 
occupancy  of  the  same,  and  that  she  never  in  any  way 
suggested,  or  intimated,  to  defendants  that  she  had  or 
made  any  claim  for  the  use  of  the  bam  until  long 
after  her  husband  ceased  to  work  for  defendants,  and 
until  long  after  they  had  paid  him  in  full  for  his  serv- 

• —J     ^-„   J.1- ^^     J.!,  ^      1 J      XT O.'L-.i. 
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introduced  evidence  in  support  of  the  aflSrmative  mat- 
ter pleaded  by  them  in  defense  to  the  suit,  and  they  also 
produced  evidence  tending  to  show  that  the  bam  was 
built  by  James  De  Lay  under  an  arrangement  by 
which  he  was  to  build  the  barn  and  keep  and  care  for 
defendants'  horses,  and  was  to  receive  an  advance  of 
one  dollar  per  week  in  his  wages  as  consideration 
therefor;  and,  as  a  part  of  the  agreement,  the  sum  of 
ten  dollars  per  month  was  to  be  retained  from  his 
wages  to  pay  for  the  lumber  which  went  into  the 
bam.  The  evidence  also  tends  to  show  that  the 
defendants  furnished  the  lumber  for  the  bam,  and 
that  James  De  Lay  paid  for  it  in  accordance  with  his 
agreement.  The  jury  may  also  have  found  that 
defendants  did  not  know  that  plaintiffs  owned  the  lot 
upon  which  the  bam  was  erected.  There  was  also 
evidence  to  the  effect  that  plaintiff  stated  she  was  to 
receive  no  rent  for  the  bam  so  long  as  her  husband 
was  in  the  employ  of  defendants.  James  De  Lay,  who 
was  a  witness  for  the  plaintiff  in  rebuttal,  testified 
that  he  built  the  bam  and  paid  for  it  himself. 

We  have  set  forth  this  much  of  the  evidence  for 
the  purpose  of  showing  that  the  jury  may  have 
found  for  the  defendants  upon  either  one  of  the  two 
main  issues  in  the  case.  They  may  have  foupd  that 
the  plaintiff  did  not  own  the  bam,  and  therefore  was 
not  entitled  to  any  compensation  for  its  use,  or  they 
may  have  found  defendants'  plea  of  estoppel  was  fully 
established  by  the  evidence.    Either  of  such  findings 

would  have  sufficient  support  in  the  evidence. 
S         But   appellant  claims  that  the  court  was  in 

error  in  refusing  to  strike  from  the  testimony 
of  witnesses  Carney  and  Carver  all  statements  and 
conversations  between  them  and  James  De  Lay,  for 
the  reason  that  the  same  was  incompetent  and  irrele- 
vant, not  being  in  the  presence  or  hearing  of  the 
plaintiff.  We  think  such  evidence  was  entirely 
Vol.  100  Ia-44 
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proper.  It  was  competent  and  relevant  for  defend- 
ants to  show  who  in  fact  built  the  bam,  and  the  con- 
tracts and  arrangements  under  which  the  same  was 
erected.  It  was  also  proper  for  them  to  show 
what  arrangements  they  had  with  plaintiff's  husband 
as  to  the  care  of  the  horses,  although  the  agreements 
were  not  had  in  plaintiff's  presence.  Of  course,  such 
arrangements  as  they  claim  they  made  in  this  case, 
would  not  bind  the  plaintiff  unless  the  matter  was  in 
some  manner  brought  to  her  attention,  so  that  she 
was  compelled  to  act  in  the  premises,  or  else  hold  her 
peace.  But  defendants  were  not  obliged  to  prove 
this  knowledge  by  any  particular  witness  or  wit- 
nesses. They  might  prove  the  contract  with  the  hus- 
band by  one  witness,  and  the  plaintiff's  knowledge 
thereof  by  another;  and  this  they  attempted  to  do 
in  this  case.  There  was  no  error  in  the  ruling  com- 
plained of. 

II.  Some  of  the  instructions  are  complained  of. 
One,  in  particular,  is  assailed  because  it  is  said  that, 
while  it  was  proper  in  a  text-book,  a  law  lecture,  or  in 
the  opinion  of  an  appellate  court,  yet  it  v^as  not  fit  or 
proper  in  a  charge  to  a  jury.  There  is  no  merit  in  this 
objection.  The  instruction  announces  correct  princi- 
ples of  law,  and  was  applicable  to  the  case;  and  while 
it  proceeds  to  state  some  of  the  reasons  why  a  person 
may  not  be  allowed  to  speak  the  truth  under  certain 
circumstances,  which  may  not  be  usual  in  instructing 
juries,  yet  we  see  no  reason  for  condemning  the 
instruction  on  this  ground.  The  reasons  given  were 
clearly  and  tersely  stated,  and,  instead  of  misleading 
they  were  calculated  to  assist  the  jury  in  arriving  at  a 
proper  verdict. 

ni.  It  is  also  said  that  all  the  instructions  given 
by  the  court,  with  reference  to  the  issue  of  estoppel, 
omitted  the  essential  element  of  plaintiff's  knowledge 
of  the  acts,  conduct,  and  contracts  of  her  husband. 
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This  contention  is  evidently  based  upon  a  misappre- 
hension of  the  record.  It  is  true  that  the  instructions 
do  not  say  that  plaintiff  must  have  been  directly 
and  expressly  notified  of  the  contract  made  by  her 
husband  in  order  to  estop  her  from  claiming  rent, 
but  they  do  proceed  upon  the  theory  that  plaintiff 
must  have  known  of  the  acts  and  contracts  of  her 
husbSnd  before  she  would  be  estopped  in  this 
action.  In  this  connection  the  appellant  ^]so  claims 
error  in  the  instructions  because,  it  is  said,  they  do 
not  follow  the  pleadings,  which  allege  that  plaintiff 
had  actual  notice  of  the  contracts  made  by  her  hus- 
band with  the  defendants.  We  have  heretofore  set 
out  the  substance  of  the  defendants'  answer,  and  by 
reference  to  this  it  will  be  seen  that  they  do  state  that 
plaintiff  had  knowledge  of  the  contract  under 
8  which  the  bam  was  built.  Under  this  allega- 
tion the  defendants  could  prove  not  only  direct 
and  positive  notice  or  knowledge,  but  also  such  a  state 
of  facts  and  circumstances  in  reference  thereto  as 
that  a  court  or  jury  would  be  justified  in  saying  that 
the  plaintiff  did  have  notice  or  knowledge  thereof. 
Defendants  were  not  required  to,  nor  should  they, 
plead  the  evidence  tending  to  show  knowledge.  Ulti- 
mate facts,  only,  are  to  be  stated  in  the  pleadings, 
and  any  evidence  which  tends  to  support  these  alle- 
gations is  competent  and  relevant.  The  instructions 
given  were  applicable  to  the  evidence  adduced,  and 
were  confined  to  the  issues  made  by  the  pleadings. 
There  was  no  error  either  in  those  given  or  the  denial 
of  the  plaintiff's  requests.  We  discover  no  prejudicial 
error  in  the  record^  and  the  judgment  is  AFFntmcn. 
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Patbiok  Dbvine  v.  The  Chicago,  Milwaukbb  &  St. 
Paul  Railway  Company,  Appellant 

Crosg-examlnatioii.    A  physician  who  has  testified  for  plaintiff  in  an 

1  action  for  personal  injuries,  as  to  the  nature,  extent,  and  piobable 
effect  of  his  injuries,  and  the  amount  of  his  charges,  cannot  be 
cross-examined  as  to  whether  plaintiff  had  not  told  him  that  the 
injuries  received  were  due  to  his  own  fault. 

Instrnetlong:  habmoky.    A  petition  alleged  that  the  brakeman  called 
plaintiff's  station;  that  the  car  stopped;  and  that  plaintiff,  while 

2  attempting  to  alight,  was  thrown  off,  by  the  sudden  starting  of 
the  car;  and  that  ^defendant  was  negligent  in  stopping  the  oar 
when  it  did,  and  in  inyiting  and  permitting  passengers  tp  leave 
the  train."  The  first  paragraph  of  an  instruction  stated  tl^  negli- 
gence charged,  in  the  language  of  the  petition.  Another  paragraph 
told  the  jury  that  they  might  find  the  defendant  negligent  if,  when 
plaintiff  attempted  to  alight,  the  brakeman  failed  to  inform  him 
that  the  train  had  not  yet  reached  the  station,  and  plaintiff  could 
not  see  that  the  train  was  not  yet  at  the  station,  and,  while  exercis- 
ing ordinary  care,  he  was  thrown  off  and  injured  by  the  starting 
of  the  car.  Held,  that  the  instructions  were  not  contradictory  in 
stating  the  negligence  charged. 

Ck>NSTBT7ED  TOGBTHBB.  Whcrc  the  jury  are  told  that  negligence  was 
.  8  the  doing,  or  omitting  to  do,  what  persons  of  ordinary  prudence 
would  not  have  done,  or  omitted,  and  that  contributory  negli- 
gence was  such  want  of  care  as  was  directly  instrumental  in  pro- 
ducing the  injury,  a  further  charge  that  plaintiff  must  use  ordinary 
care  to  avert  danger  that  could  be  "readily**  discovered,  is  not 
misleading. 

Pboyinob  of  jury.  An  instruction  in  an  action  for  personal  injur- 
4  ies  reoeived  while  alighting  from  a  passenger  train,  that  if  the 
station  was  called,  and  the  train  soon  after  stopped,  a  person 
might  safely  conclude,  in  the  absence  of  notice,  that  the  train 
vras  arriving  at  the  station,  is  not  objectionable,  as  taking  from 
the  jury  the  question,  what  facts  would  warrant  such  oonolusioiL 

Appeal  from  Clinton  District  Court. — ^Hon.P.B.  Woum, 

Judge. 

^      Tuesday,  Jaihjary  26,  1897, 
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AonoN  to  recover  for  personal  injuries  received 
by  the  plaintiff  while  alighting  from  one  of  the  defend- 
ant's passenger  trains,  upon  which  he  was  a  passenger. 
Verdict  and  judgment  for  six  hundred  and  fifty  dol- 
lars in  favor  of  the  plaintiff.  Defendant  appeals. — 
Affirmed. 

Hayes  d  Schuyler  for  appellant 

B.  B.  Wolfe  and  McCoy  Bros,  for  appellee. 

(JivEir,  J. — ^I.  Appellant  presents  seventy-one 
asfidgnments  of  error,  many  of  which  are  barely  men- 
tioned, but  not  discussed,  in  the  argument.  These 
assignments  may  be  considered  under  three  heads, 
namely,  rulings  on  evidence,  on  instructionsj  and  on 
defendant's  motion  for  a  new  trial.  We  have  exam- 
ined each  of  the  thirty-one  exceptions  to  rulings  on 
taking  the  testimony,  and  find  but  one  which  we  tliink 
requires  consideration  in  this  opinion.  All  the  other 
rulings  were  so  clearly  correct,  or  without  prejudice, 

that  we  will  not  take  space  to  further  notice 
1         them.    Dr.  E.  C.  McNeal  was  called  by  the 

plaintiff,  and  testified  in  chief  that  he  attended 
the  plaintiff;  to  the  nature,  extent,  and  probable  effect 
of  his  injuries,  and  the  amount  of  his  charge.  He 
was  not  asked  to,  nor  did  he,  testify  in  chief  to  any 
statements  by  the  plaintiff,  nor  to  any  conversation 
with  him  on  any  subject.  On  cross-examination, 
defendant's  counsel,  in  a  series  of  questions,  asked,  in 
effect,  if  the  witness  had  had  any  conversation  with 
the  plaintiff  in  regard  to  how  his  injuries  were  received, 
and  whether  the  plaintiff  had  not  said  ''that  the 
injuries  he  received  were  his  own  fault,  or  words  to 
that  effect."  Plaintiff  objected  as  not  proper  cross- 
examination,  and  incompetent,  and  as  calling  for  a 
conversatioQ  between  a  patient  and  physician.    It  v 
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.plain,  beyond  all  qnesfcion,  that  it  was  not  a  proper 
cross-examination,  and  therefore  plaintiff's  objections 
were  properly  sustained.  This  being  true,  we  need 
not  follow  the  discussion  as  to  whether  or  not  the 
conversation  asked  for  was  privileged. 

II.  We  next  inquire  as  to  the  exceptions  to 
instructions  given  and  refused.  The  petition  alleges, 
and  the  evidence  shows  without  conflict,  that  on  the 

night  of  December  27,  1893, — a  dark,  rainy 
2         night, — plaintiff  was  a  passenger  on  one  of 

defendant's  passenger  trains  from  Cedar  Bap- 
ids  to  Lost  Nation,  he  having  a  ticket  for  the  trip; 
that  on  nearing  Lost  Nation  the  brakeman  called  the 
station,  and  opened  the  doors,  and  that  plaintiff  passed 
onto  the  car  platform,  and  down  the  steps,  for  the 
purpose  .of  alighting  from  the  train;  and  that  as  he 
got  off  he  fell  (or  was  thrown)  down,  and  was  injured. 
The  place  at  which  he  got  off  was  some  distance  before 
the  car  had  reached  the  depot  platform.  There  is  a 
dispute  as  to  whether  the  train  was  stopped  from  the 
depot  and  he  got  off  before  reaching  the  depot  plat- 
form, plaintiff's  claim  being  that  it  was  stopped,  and 
that  he  was  thrown  down  by  the  sudden  starting  of 
the  train,  while  defendant  contends  that  it  was  only 
slowed  up,  and  not  stopped  until  the  depot  platform 
was  reached,  and  that  plaintiff  was  guilty  of  negligence 
in  getting  off  when,  where,  and  as  he  did.  This  is  a 
suflScient  statement  of  the  facts  for  an  understanding 
of  the  questions  to  be  considered.  Defendant  asked 
seven  instructions  which  were  refused,  and  excepted 
to  paragraphs  1,  3,  5,  6,  7,  and  8  of  those  given. 
Appellant's  first  complaint  of  those  given  is  that 
paragraphs  1,  3,  and  7  are  contradictory,  in  stat- 
ing the  negligence  charged.  The  first  states  it  in 
the  language  of  the  petition,  which  is  as  follows: 
"That  the  defendant  was  guilty  of  negligence  in 
stopping  the  train  where  it  did,  and  in  inviting  and 


Digitized  by 


Google 


1897]       Dkviot  t.  C,  M.  &  St.  P.  Rt.  Co.  695 

permitting  passengers  to  leave   the  train,  thereby 
causing  plaintiff's  injury/'    The  third  directs  the  jury 
that,  to  find  for  the  plaintiff,  they  must  find  that  he 
was  injured   substantially  as   alleged,  that  he  was 
free  from  negligence  contributing  to  his  injury,  and 
•'that  the  alleged  injury  was  caused  by  negligence  on 
the  part  of  the  defendant,  in  calling  out  the  station 
and  stopping  its  train  before  it  reached  the  station 
platform,  and  by  starting  up  while  the  plaintiff  was 
attempting  to  leave  the  train  after  said  stop/'    In  the 
seventh  paragraph  the  jury  were  told,  in  substance,  as 
follows:    That  if  they  believed  from  the  evidence  that 
the  plaintiff  was  a  passenger  as  alleged;  that  the  night 
was  dark  and  rainy;  that  the  brakeman  called  the 
station  and  opened  the  doors;  that  the  train  came  to  a 
full  stop;  that  thereupon  plaintiff  went  on  the  plat- 
form where  the  brakeman  was  standing,  as  if  to  get 
off,  and  that  the  brakeman  failed  to  warn  him  of  dan- 
ger, and  to  inform  him  that  the  train  had  not  reached 
the  station,  and  that  plaintiff,  on  account  of  darkness, 
did  not,  and  could  not,  discover  that  the  car  was  not 
at  the  platform,  and  that,  exercising  ordinary  care,  he 
attempted  to  leave  the  train;  and  that  by  the  starting 
thereof  he  was  thrown  or  fell,  and  was  injured, — they 
would  be  warranted  in  finding  negligence  on  the  part 
of  the  defendant.    To  stop  the  train  as  alleged,  and  to 
have  invited  or  permitted  passengers  to  then  and 
there  alight  therefrom,  was  not  negligence  per  se^ 
but  was  negligence,  or  not,  according  to  the  attending 
circumstances.    The  petition  alleges  as  one  of  the  cir- 
cumstances that  the  train  was  suddenly  started  while 
he  was  getting  therefrom.    The  matters  recited  in 
the  seventh  paragraph  of  the  charge  are  all  alleged  as 
circumstances  which  made  it  negligence  to  stop  the 
train,  and  invite  or  permit  passengers  to  then  leave  it. 
The  instructions  are  not  contradictory  as  to  the  negli- 
gence charged,  but,  as  we  view  them,  are,  as  a  whole. 
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plain,  explicit,  and  harmonious*  In  the  fifth  para- 
graph, in  instructing  as  to  the  care  plaintiff  was 
required  to  exercise,  the  court  said*  that  he  must 
exercise  ordinary  care  to  avoid  danger  that 
8  "could  be  readily  discovered  by  him."  Defend- 
ant complains  of  the  use  of  the  word  "readily," 
and  contends  that  thereby  plaintiff  was  only  held  to 
avoid  such  danger  as  he  could  quickly,  promptly,  or 
easily  discover.  Taking  the  words  quoted  alone,  they 
may  warrant  such  a  construction,  but,  in  view  of  what 
is  said  in  other  parts  of  the  charge  and  in  that 
instruction,  we  think  it  could  not  be  so  understood. 
In  the  preceding  paragraph  the  jury  were  instructed, 
in  effect,  that  negligence  was  the  doing  or  omitting  to 
do  what  persons  of  ordinary  prudence  would  not  have 
done  or  omitted;  and  in  paragraph  5  they  were  told 
that  contributory  negligence  was  such  want  of  care 
on  the  part  of  the  plaintiff  as  was  a  co-operating 
cause,  and  directly  instrumental  in  producing  the 
injury;  also,  that  if  the  plaintiff,  by  his  own  negli- 
gence, directly  contributed  to  the  injury,  he 
4  could  not  recover.  In  the  sixth  paragraph  the 
court  instructed  that  if  the  station  was  called, 
and  the  train  soon  thereafter  stopped,  "a  person  might 
safely  conclude,  in  the  absence  of  notice,  that  the  train 
was  arriving  at  the  station."  Defendant  insists  that, 
if  the  conclusion  of  the  plaintiff  was  material,  it 
should  have  been  left  to  the  jury  to  find  it.  In  stat- 
ing, as  was  done,  what  facts  would  warrant  the 
conclusion,  the  question  was  not  taken  from  the  jury. 
We  have  examined  the  instructions  asked  and  refused, 
and  find  that,  wherever  the  law  was  correctly  stated 
therein,  it  is  embraced  in  the  instructions  given.  Our 
conclusion  upon  this  branch  of  the  case  is  that  there 
was  no  error  in  the  ffivine  or  refusiner  of  instructions. 
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qnestion  of  the  correctness  of  the  special  findings,  and 
of  the  suflSciency  of  the  evidence.  We  will  not  extend 
this  opinion  by  here  setting  out  or  discussing  the  evi- 
dence. It  is  suflScient  to  say  that,  upon  a  careful 
examination  thereof,  we  are  of  the  opinion  that  the 
special  findings  and  verdict  have  such  support  therein 
that  we  would  not  be  warranted  in  disturbing  the 
same.    Therefore  the  judgment  of  the  district  court  is 

AFFIRMED. 


D.  L.  Wilson,  Appellant,  v.  T.  K.  Biddiok,  et  al. 

Land  Pnrebase  Contract:  yabiamos  between  dbbd  and  ooNTBAcrr: 
Where  a  contract  for  the  sale  of  lands  designated  the  several 

8  tracts  by  name,  and  for  further  description  gave  the  names  of  the 
owners  of  adjoining  tracts  forming  the  boundaries  of  the  lands 
sold,  a  deed,  in  which  there  is  a  yariance  as  to  the  names  of  the 
owners  of  lands  described  as  boundaries,  is  not  objectionable  for 
non-compliance  with  the  contract,  where  it  appears  that  it  is  the 
land  intended  to  be  conveyed. 

Rescission:  Estoppel,  Defendant  contracted  to  convey  land  to 
plaintiff  at  a  fixed  price  per  acre,  the  deed  was  submitted  to  plain- 

1  tifl  for  examination,  and  it  appeared  therefrom  that  there  was  a 
small  shortage  in  acreage,  and  that  title  was  not  in  defendant,  but 

5  in  his  wife,  who  signed  the  deed.  No  objection  was  made  by 
plaintiff,  and  the  deed  was  deposited  in  escrow  as  agreed.  Held^ 
the  plaintiff  was  estopped  from  afterwards  objecting  to  the  short- 
age and  the  condition  of  title,  as  ground  for  rescission. 

Statute  of  frai/ds:    Construction  of  statute.    Code,  1878,  sections 

8668,  8664,  declaring  that  no  evidence  of  a  contract  for  the  transfer 

4    of  any  interest  in  land  shall  be  competent  unless  in  writing,  etc., 

does  not  render  inadmissible  parol  evidence  as  to  the  identity  of 

lands  described  in  such  contract. 

Aiipeal:  objection  below.  An  objection  that  a  contract  for  the 
conveyance  of  a  homestead  cannot  be  specifically  enforced 

9  because  the  grantor's  wife  did  not  sign  the  contract,  cannot  be 
flist  made  on  appeal 
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Appeal  from  Buena  Vhfta  District  Court. — ^Hoh.  Lot 
Thomas,  Judge. 

Tuesday,  Jabtuaby  26, 1897 

Thb  parties,  Wilson  ft  Biddid:,  eakered  mto  a 
written  asreement  for  the  exchange  of  leni  estate,  tiie 
plaintiff  to  paj  the  difference  in  yalnes.  Deeds  were 
to  be  placed  in  escrow  to  await  the  completion  of  the 
irakjaction.  Plaintiff's  deed  was  placed  in  the  First 
National  Bank  of  Storm  Lake,  which  bank  is  a  party 
defendant.  Plaintiff  brings  this  action,  representing  a 
breach  of  the  contract  for  the  exchange  of  the  lands, 
and  asks  an  injunction  to  restrain  the  defendant 
bank  from  delivering  the  deed,  and  that  the  contract 
be  set  aside.  Tb^  defendant  Biddick  admits  the  con- 
tract for  ihe  exchange  of  lands,  denies  a  breach 
thereof  on  his  part,  and,  by  way  of  cross-action,  avers 
a  performance  on  his  paj*t,  or  a  readiness  so  to  do, 
and  asks  a  decree  for  specific  performance  against 
plaintiff.  The  district  court  gave  a  decree  for  defend- 
ant, and  the  plaintiff  appealed. — Affirmed. 

T.  D.  Higgs  and  C  D.  Goldsmith  for  appellant. 
C.  A.  Irwin  and  A.  D.  Bailie  for  appellee. 

Granger,  J. — ^1.  The  facts  essential  to  a  cen- 
clusion  are  quite  extended.  They  were  found  by  the 
district  court,  and,  slightly  modified,  tjiey  are  with- 
out dispute.    They  are  as  follows: 

"(1)  On  the  thirtieth  day  of  July,  1894,  the  plaintiff 
and  the  defendant  T.  E.  Riddick  entered  into  a  writ- 
ten contract  by  which  said  defendant  agreed  to  sell  to 
the  plaintiff  certain  tracts  of  land,  situated  in  Fay- 
ette county,  Tenn.,  civil  district  No.  4,  and  described 
as  follows :  The  Boyd  place,  containing  six  hundred  and 
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ninety  acres;  the  Watkins  place,  containing  eight 
hundred  and  four  acres;  the  Hall  place,  containing  six 
hundred  and  seventy  acres;  the  Dickinson  place,  con- 
taining five  hundred  seventy-seven  acres;  the  Salmon 
Mills  place,  containing  two  hundred  acres;  the  Stdwart 
place,  containing  eighty-nine  acres;  the  Winfrey  place, 
containing  one  hundred  and  fifty-two  and  one  half 
acres; — ^total,  three  thousand  one  hundred  and  eighty- 
five  and  one  half  acres, — at  the  price  of  seven  dollars 
and  seventy-five  cents  per  acre  for  the  entire  three  thou- 
sand one  hundred  and  eighty-five  and  one  half  acres, 
which  said  land  the  plaintiff  agreed  to  purchase 
and  pay  for  as  follows:  By  warranty  deed  to  pro- 
perty then  owned  by  him  in  the  town  of  Storm  Lake, 
Buena  Vista  county,  Iowa,  at  the  agreed  price 
of  five  thousand,  seven  hundred  dollars;  by  cash  to 
be  paid  January  1,  1895,  five  thousand  dollars;  by 
note  due  January  1,  1896,  three  thousand,  four  hun- 
dred and  ninety-six  dollars  and  ninety  cents;  by  note 
due  January  1,  1897,  three  thousand,  four  hundred 
and  ninety-six  dollars  and  ninety  cents;  by  note  due 
January  1,  1898,  three  thousand,  four  hundred  and 
ninety-six  dollars  and  ninety  cents;  by  note  due  Jan- 
uary 1,  1899,  three  thousand,  four  hundred  and 
ninety-six  dollars  and  ninety  cents.  The  land  is 
further  described  as  lying  on  both  sides  of  the  Somer- 
ville  and  Covington  road,  and  bounded  generally  as 
follows:  On  the  north  by  the  lands  of  J.  S.  Rhea  and 
Mrs.  Harvey  and  Mrs.  Morris;  on  the  east  hf  the 
lands  of  Eubanks,  Mr.  Morris,  and  the  Hobson  estates; 
on  the  south  by  the  lands  of  Rorang,  Reichart,  Win- 
frey, and  Watkins;  on  the  west  by  the  lands  of 
Williams,  Wilaon,  and  Robertson. 

'^(2)  The  defendant  also  agreed  to  furnish  the 
plaintiff  an  abstract  of  the  title  to  said  lands  on  or 
before  the  fifteenth  day  of  August,  1894,  and  to  exe- 
cute a  warranty  deed  for  said  land  to  Wilson,  and 
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deliver  the  same  to  the  Fayette  County  Bank,  of  Som- 
erviUe,  Tenn.,  on  or  before  August  20,  1894.  And  the 
plaintiff,  Wilson,  was  to  furnish  the  defendant  an 
abstract  of  title  to  his  Storm  Lake  property,  and  exe- 
cute a  warranty  deed  for  the  same  to  Riddick  on  or 
before  the  twentieth  day  of  August,  and  deliver  the 
same  to  the  First  National  Bank  of  Storm  Lake,  Iowa. 

**(3)  Wilson  was  further  required  to  execute  to 
Biddick  promissory  notes  for  the  last  four  payments 
to  be  made  on  the  land,  to  be  secured  by  vendor's  lien 
retained  on  the  land.  And  also  to  secure  to  Biddick 
the  payment  of  the  five  thousand  dollars  to  be  paid 
January  1, 1895,  by  depositing  with  the  cashier  of  the 
First  National  Bank  of  Storm  Lake,  notes  or  other 
valuable  securities  of  the  value  of  five  thousand  dol- 
lars, and  to  procure  and  forward  to  Riddick  a  certificate 
of  said  cashier  that  said  notes  or  securities,  properly 
indorsed,  and  made  negotiable,  had  been  deposited  on 
or  before  the  fifteenth  day  of  August,  1894. 

"(4)  Possession  of  the  property  on  both  sides  wag 
to  be  delivered  on  January  1, 1895,  and  at  that  time  an 
exchange  of  papers  was  to  be  had. 

"(5)  On  or  prior  to  August  8,  1894,  the  plaintiff 
executed  a  deed  to  the  Storm  Lake  property  to  Riddick 
in  accordance  with  the  terms  of  said  contract,  and 
deposited  the  same  with  the  First  National  Bank  of 
Storm  Lake,  and  at  the  same  time  deposited  with  said 
bank  the  sum  of  five  thousand  dollars,  and  caused  a 
notification  thereof  to  be  made  by  the  president  of 
said  bank,  and  sent  to  the  defendant  Riddick,  notify- 
ing him  that  the  plaintiff  had  placed  in  said  bank,  as 
per  said  contract,  five  thousand  dollars  cash  and  a 
warranty  deed  to  defendant  duly  executed  folr  the 
Storm  Lake  property. 

**  >)  At  the  time  of  the  execution  of  the  contract 
of  July  30,  the  defendant  Riddick  did  not  have 
title  to  the  Tennessee  land,  but  the  titie  thereto  wa« 
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in  the  name  of  Amelia  Palham,  who  was  at  that  time 
wife  of  the  defendant.  As  to  whether  the  plaintiff  at 
or  prior  to  the  time  the  contract  was  made  was 
informed  that  the  title  was  in  Amelia  Pulham,  the^e 
is  a  close  conflict  in  the  evidence,  but  I  am  of  the 
opinion  that  the  evidence  is  not  sufScient  to  charge 
him  with  such  knowledge.  But  about  the  middle  of 
August^  the  defendant  furnished  the  plaintiff  an 
abstract  of  the  title  to  the  Tennessee  land,  and  at  this 
time  he  became  informed  that  the  title  to  the  land 
was  in  Amelia  Pulham. 

"(7)  After  receiving  the  abstract  of  the  title  to  the 
land,  the  plaintiff  went  to  Tennessee,  and  saw  the 
defendant  Riddick  about  August  27.  Prior  to  that 
time  it  had  been  ascertained  by  actual  survey 
1  that  the  Boyd  place  fell  short  about  fifty-nine 
acres  from  that  stated  in  the  contract,  and  that 
the  entire  piece  of  land  fell  short  forty-eight  and  one- 
half  acres,  and  that  in  the  entire  tract  there  were  only 
three  thousand  one  hundred  and  thirty-seven  acres,  • 
instead  of  three  thousand  one  hundred  and  eighty- 
five  and  one-half  acres,  as  stated  in  the  contract.  But 
Wilson,  before  he  left  Storm  Lake  for  Tennessee,  had 
been  informed  that  in  a  survey  of  the  land  there  was 
found  to  be  a  shortage. 

'^(8)  The  defendant  Riddick  did  not  execute  and 
deposit  with  the  Fayette  Ciounty  Bank,  of  Somerville, 
Tenn.,  a  deed  to  Wilson  for  said  land  by  the  twen- 
tieth day  of  August,  as  required  by  the  contract;  but 
prior  to  that  date  Wilson  was  informed  that,  owing 
to  some  diflBculty  in  completing  the  survey  of  that 
land,  it  would  not  be  convenient  for  Riddick  to  deposit 
the  deed  by  that  time,  and,  being  so  informed,  Wilson 
acquiesced  in  and  consented  to  further  time. 

"(9)  On  the  twenty-fifth  day  of  August  the  defend- 
ant and  his  wife  executed  a  warranty  deed  for  the 
several  iaracts  of  land  described  in  the  contract  to 
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Wilson,  expressing  the  quantity  of  land  as  the  total 
number  of  acres  being  estimated  at  three  thousand 
one  hundred  and  thirty-seven,  excepting  from  tlie 
operation  and  effect  of  the  deed  one-half  acre  on  the 
Watkins  place,  on  which  are  some  graves  and  monu- 
ments; also  one  acre  of  land  upon  which  is  erected 
the  church  called  "Pulham  Chapel,''  which  is  also  in 
the  Watkins  place. 

"(10)  During  the  latter  part  of  August,  while  the 
plaintiff  was  in  Tennessee,  this  deed  was  exhibited  to 
him  for  examination  and  inspection,  and  for  that 
purpose  he  retained  it  several  days,  and  then  returned 
it  to  Riddick.  During  this  time  the  deed  was  read 
over,  and  the  lines  were  traced  out  and  compared 
with  the  plat  of  the  land  in  plaintiff's  possession,  and 
the  plaintiff  was  fully  informed  of  the  shortage  in  the 
quantity  of  the  land,  and  of  the  reservations  made  in 
the  deed,  and  of  the  form  in  which  the  deed  was  made 
and  executed,  and  knew  at  the  time  that  the  title 
was  vested  in  the  name  of  the  wife  of  the  defendant 
Riddick. 

"(11)  At  that  time  it  was  mutually  understood 
between  the  plaintiff  and  defendant  Riddick  that  the 
condition  of  the  title  and  the  deed  in  the  form  in 
which  it  had  been  executed  was  satisfactory  to  both 
parties,  and  that  the  parties  would  go  on  and  close  up 
the  deal,  and  that  plaintiff  would  take  the  land,  and 
pay  for  the  actual  number  of  acres  in  the  tract  at  the 
rate  of  seven  dollars  and  seventy-five  cents  'per  acre; 
and  with  that  mutual  understanding  between  the  par- 
ties Riddick  went  on  and  deposited  said  deed  with  the 
bank,  as  required  by  the  contract. 

"(12)  The  plaintiff  went  on  to  make  his  arrange- 
ments to  vacate  the  Storm  Lake  property,  and  to  take 
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November  gave  directions  to  one  R.  A,  Bhea,  who  had 
been  the  agent  of  the  defendant,  Riddick,  to  manage 
the  land  for  him,  and  who  was  daring  this  time  still 
looking  after  it  for  the  defendant,  and  whom  the 
plaintiff  had  engaged  to  look  after  the  renting  and 
selling  of  the  land  for  him  in  his  absence.  At  varions 
times  from  the  date  of  his  visit  in  August  up  to  the 
twenty-second  day  of  November,  the  plaintiff  wrote  to 
Rhea,  giving  him  directions  in  regard  to  renting  and 
selling  the  land,  and  in  every  way  treating  the  trade 
as  a  fixed  fact.  In  some  of  these  letters  he  men- 
tioned the  fact  of  one  R.H.  Brown  having  commenced 
a  suit  against  him  for  the  sum  of  five  hundred  dollars 
as  commission  for  services  claimed  to  have  been  ren- 
dered in  negotiating  the  trade  vnth  Riddick.  And  on 
the  twenty-second  day  of  November  he  wrote  a  letter 
to  Rhea,  saying:  "The  way  things  are  situated,  I  con- 
sider that  I  have  no  interest  in  the  land,  or  the  ten- 
ants thereon."  But,  again,  on  the  twenty-fourth  day 
of  November,  he  vnrote  to  Rhea,  saying:  "Pay  no 
attention  to  the  letter  I  wrote  you  the  22d,  only  to  let 
Worth  am  know  that  I  mean  to  burst  up  the  trade;" 
and  in  the  same  letter  directs  Rhea  to  consult  with 
Riddick  about  renters,  and  to  tell  him  that  he  was 
coming  down  with  others,  ynth  his  goods. 

"(13)  On  November  6,  the  plaintiff  wrote  the 
defendant  Riddick,  telling  him  that  R.  H.  Brown  was 
asserting  a  claim  against  him  of  five  hundred  dollars, 
for  commission,  and  that  he  was  threatening  to  com- 
mence suit,  and  saying:  "My  goods  are  all  packed, 
and  we  are  sleeping  on  a  borrowed  bedstead.  Will 
you  please  notify  the  bank  that  you  declare  the  trade 
off,  and  I  will  bring  the  deed  with  me.  I  don't  want 
to  be  detained.  At  your  request,  I  vnll  sell  the  house 
if  I  don't  get  over  twenty-five  hundred  dollars  for  it, 
or  bring  the  deed  to  you,  and  you  can  deed  to  whom 
you  please."    And,  again,  on  the  twentieth  day  of 
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November,  the  plaintiff  wrote  to  the  defendant,  say- 
ing, after  referring  to  the  Brown  suit:  "Ton  consult 
Rhea  in  regard  to  renters.  Keep  the  best.  I  have 
four  that  will  come  with  Livermore  and  Hall.  Keep 
the  Dickinson  house  for  the  two  families,  and  the 
place  where  the  blacksmith  lives.  Tou  state  that 
your  railroad  fare  would  cost  nothing  to  come  to  Storm 
Lake  and  assist  me.  Your  first  payment  will  be  ready 
for  you  when  you  get  here.  Pay  no  attention  to  the 
petition  or  complaint."  The  petition  and  complaint 
here  mentioned  has  reference  to  the  petition  in  thia 
case  filed  on  the  tenth  of  November,  1894. 

"(14)  Prior  to  the  writing  of  this  letter,  and  on  the 
tenth  day  of  November,  the  plaintiff  filed  his  petition 
in  the  clerk's  oflSce,  and  commenced  this  action.  After 
the  commencement  of  the  action  by  Brown  against 
the  plaintiff,  the  plaintiff  did  nothing  more  towards 
moving  to  Tennessee  to  take  possession  of  the  land, 
nor  did  he  give  to  the  defendant  any  notice  of  his  pur- 
pose in  relation  to  carrying  out  the  contract,  other 
than  is  contained  in  the  several  letters  hereinbefore 
referred  to. 

"(15)  The  defendant  Riddick  appeared  in  Storm 
Lake  at  the  January,  1895,  term  of  court,  when  he  was 
advised  that  the  plaintiff  would  not  proceed  further 
in  carrying  out  the  contract  for  the  purchase  of  the 
land.  But  prior  to  this  time  Wilson  had  drawn  out 
of  the  First  National  Bank  the  money  that  he  had 
formerly  deposited,  and  had  requested  the  bank  to 
return  to  him  the  deed  to  the  Storm  Lake  property* 
This  the  bank  refused  to  do. 

Up  to  the  time  of  the  commencement  of  this 
action,  the  defendant  had  complied  with  all  the  con- 
ditions of  the  contract,  to  be  performed  by  him,  fur- 
nishing to  the  plaintiff  an  abstract  of  title  to  the 
Tennessee  lands,  and  making  Wilson  a  sufficient  war^ 
ranty   deed,    executed    by    himself    and   wife,   and 
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deposited  the  same  in  the  bank,  as  required  by  the 
contract,  which  was  acquiesced  in  and  considered 
satisfactory,  and  a  suflBcient  compliance  with  the 
contract  by  the  plaintiff,  after  leaving  a  full  knowl- 
edge, of  all  the  facts  relating  to  the  land  and  the 
condition  of  the  title/' 

To  meet  the  contentions  in  this  court,  there 
should  be  added  to  the  foregoing  facts,  the  following: 
That  at  the  time  of  making  the  contract  for  the 
exchange  of  property,  the  plaintiff  was  the  head  of  a 
family  and  a  married  man;  that  the  Storm  Lake 
property  that  the  plaintiff  was  to  convey  was  his 
homestead;  that  his  wife  did  not  sign  the  contract 
for  the  exchange  of  lands,  but  she  did  sign,  with  her 
husband,  the  deed  of  the  homestead  placed  in  escrow 
with  the  defendant  bapk. 

II.  Appellant  insists  that  there  can  be  no  decree 
for  specific  performance  against  him,  for  the  reason 
that  his  wife  did  not  sign  the  contract  of  which  spe- 
cific performance  is  asked,  because  the  property 
2  he  must  convey  under  such  a  decree  is  a  home- 
stead, and  his  wife  did  not  sign  the  contract. 
Reliance  is  placed  on  Code,  section  1990,  as  follows: 
"A  conveyance  or  incumbrance  by  the  owner  is  of  no 
validity  unless  the  husband  and  wife,  if  the  owner  is 
married,  concur  in  and  sign  the  same  joint  instrument/' 
It  is  said  by  appellant  that  there  is  no  siich  issue  in 
the  case,  and  that  seems  to  be  true.  Appellant  answered 
the  cross-petition,  in  which  the  relief  by  way  of  spe- 
cific performance  is  sought,  by  denials,  admissions, 
and  by  pleading  matters  of  defense,  but  there  was  no 
plea  to  justify  the  claim  of -homestead  right  as  a 
defense.  The  wife  is  not  a  party.  The  point  now 
urged  does  not  seem  to  have  been  presented  to  the 
district  court.  The  facts  as  to  the  homestead  charac- 
ter of  the  property  came  into  the  record  only  as  inci- 
dental to  other  questions.  It  will  be  observed  that  the 
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district  court  made  no  findings  on  that  question,  and 
we  think  it  should  not  be  entertained  on  this  appeal. 
We  try  only  the  issues  presented  to  the  court  below. 
Pierce  v.  Early,  79  Iqwa,  199  (44  N.  W.  Rep.  890).  A 
defense  not  pleaded  below  will  be  disregarded^  on 
appeal.  Thomson  v.  Lee  County^  22  Iowa,  206;  Barlow 
V.  Brockj  25  Iowa,  308;  Lower  v.  Lower,  46  Iowa,  525. 
There  are  numerous  holdings  to  this  effect. 

III.  It  is  urged  that  there  can  be  no  decree  for 
specific  performance,  because  the  deed  placed  in  escrow 
by  defendant  described  land  different  from  that 
described  in  the  contract.  With  the  exception  of  the 
shortage  shown  by  the  finding  of  fact,  we  do  not 
understand  but  that  the  deed  conveys  the  land 

3  agreed  to  be  conveyed  by  the  contract.    It  is 
true,  the  descriptive  language  in  the  contract 

and  that  in  the  deed  are  somewhat  different.  Looking 
to  the  findings  of  fact,  it  will  be  seen  that  the  three 
thousand  one  hundred  and  eighty-five  and  one-half 
acres  of  land  consisted  of  different  "places,"  severally 
known  as  the  "Boyd  Place,"  "Watkins  Place,"  etc., 
and  the  land  is  further  described  as  lying  on  both 
sides  of  the  Covington  road,  and  bounded  on  the  dif- 
ferent sides  by  other  lands,  owned  by  other  parties 
named.  By  the  contract  the  land  is  described  as 
bounded  on  the  north  by  lands  owned  by  J.  S.  Rhea, 
Mrs.  Harvey,  and  Mrs.  Morris.  In  the  deed  it  is  shown 
as  bounded  by  lands  owned  by  Eubanks,  Garret,  Har- 
vey, Seay,  and  Rhea.  There  is  somewhat  of  a  difference 
of  descriptions  as  to  the  other  sides  of  the  land,  but 
without  doubt  it  is  the  land  intended  to  be  conveyed. 
The  contract  was  not  to  convey  by  any  partic- 

4  ular  description,  but  to  convey  particular  land. 
The  identity  of  the  land  is  shown,  more  or  less, 

by  oral  evidence,  which  appellant  says  is  incompetent 
under  the  statute  of  frauds,  reference  being  had  to  the 
provision  that  oral  evidence  is  not  competent  to  show 
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a  contract  for  the  creation  or  transfer  of  any  interest 
in  land  except  leases  for  a  term  not  exceeding  one 
year.  The  import  of  the  law  is  misapprehended. 
The  sections  of  the  Code  are  3663  and  3664,  and  they 
have  reference  only  to  evidence  to  establish  contracts 
for  the  creation  or  transfer  of  interests  in  laini.  The 
contract  in  this  case  is  in  writing,  by  which  the  inter- 
est is  created.  The  evidence  complained  of  in  no  way 
creates  or  transfers  an  interest.  Mainly,  it  is  directed 
to  the  identification  of  the  land  with  that  described 
in  the  contract.  For  that  purpose  it  was  competent. 
The  case  of  Wilson  v.  Railroad  Co.^  41  Iowa,  448,  is 
unlike  this.    In  that  case  the  contract  was  by  paroL 

The  fact  as  to  the  land  being  short  forty-eight 
and  one-half  acres  appears  by  parol,  and  it  also 
ai^ears  that  after  the  deed  was  executed  by  defend- 
.  ant  and  his  wife  it  was  handed  to  plaintiff,  m 
5  that  he  knew  of  the  shortage,  and  the  causes 
thereof,  and  with  that  knowledge  he  accepted 
the  deed  in  escrow;  that  is,  he  assented  to  its  being 
placed  there  in  execution  of  the  contract  on  the  part' 
of  defendant.  It  also  appears  that  the  title  of  the 
land,  when  the  contract  was  made,  was  in  one  Amelia^ 
Pulham,  who  is  the  wife  of  defendant.  That  fact  did 
not  appear  in  the  contract,  but  the  deed  held  by  plain- 
tiff, and  assented  to  by  him,  and  thus  placed  in 
escrow,  showed  the  facts.  We  see  nothing  in  these 
facts  to  avoid  the  contract,  or  to  disturb  the  decree. 
The  case  is  clearly  distinguishable  from  Imsc  v.  Deitz^ 
46  Iowa,  205,  and  Zundehwitz  v.  Webster ,  96  Iowa,  687 
(65  N.  W.  Rep.  835). 

It  is  thought  there  is  a  want  of  mutuality  of  obli- 
gation that  should  defeat  the  decree,  but  we  do  not 
discover  it.  In  all  essential  particulars,  the  contract 
as  enforced  by  the  decree  has  met  the  assent  of  the 
parties,  and  we  do  not  see  an  equitable  claim  against 
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enforcement.  There  is  no  fraud,  deception,  or  unfair- 
ness pleaded  or  claimed.  The  case  is  exceptionally 
strong  in  its  facts  to  justify  the  decree,  and  it  will 

stand  AFFIRMED. 


Hbney  Sohaafs,  Appellant,  v.  Anton  Wentz. 

Pr^nlse  to  Pay  Debt  of  Another:  consideration:  CoUnteral  obU' 
gaUon.  An  oral  promise  by  one  to  pay  a  debt  of  his  deceased 
8on-in-law,  if  the  creditor  would  not  make  trouble,  is  within  the 
statute  of  frauds,  where  it  does  not  appear  that  the  promisor 
gained  any  personal  advantage  by  the  creditor's  f  orebearance,  and 
it  is  shown  that,  by  reason  of  the  insolvency  of  the  estate,  the 
creditor  would  have  received  nothing  had  he  pressed  his  claiUL 

Appeal  from  Plymouth  District  Court. — Hon.  John  F. 
Oliver,  Judge. 

TuEbDAY,  January  26  1897. 

Action  to  recover  of  defendant  the  amount  of  a 
certain  promissory  note  and  book  account  due  and 
owing  the  plaintiff  from  one  Mathew  Neisus,  deceased. 
Plaintiff  alleges  that  the  defendant  orally  promised 
and  agreed  to  pay  the  same,  in  consideration  of  the 
use  of  the  property  left  by  the  decedent.  The  defend- 
ant denies  the  promise,  and  says  that,  if  any  was 
made,  it  was  within  the  statute  of  frauds,  and  is  not 
binding  upon  him.  The  case,  on  these  issues,  was 
tried  to  a  jury,  and  at  the  conclusion  of  plaintiff's  evi* 
dence  the  court  directed  a  verdict  for  defendant. 
Plaintiff  appeals. — Affirmed. 
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child  surviving.  At  the  time  of  his  death  he  was 
indebted  to  plaintiff  on  the  note  and  book  account 
before  referred  to,  and  to  various  other  persons,  whose 
claims  were  thereafter  assigned  to  defendant.  The 
amount  of  these  claims,  excluding  that  held  by  plain- 
tiff, was  six  hundred  and  seventy-four  dollars  and 
twelve  cents.  Three  hundred  and  twenty  dollars  of 
this  sum  was  for  rent,  and  this  claim  was  a  lien  upon 
all  of  the  nonexempt  property  owned  by  the  deceased, 
for  it  had  been  kept  and  used  upon  the  leased  prem- 
ises. Defendant  was  a  surety  for  the  rent  claim.  Of 
the  property  left  by  the  deceased,  three  hundred  and 
seventy-eight  dollars  in  value  was  set  apart  to  the 
widow  as  exempt;  and  the  whole  of  his  estate,  includ- 
ing the  exempt  property,  sold  at  administratrix  sale 
for  six  hundred  and  twenty-eight  dollars  and  fifty- 
seven  cents.  Some  time  prior  to  December  15,  1893 
(the  exact  date  not  appearing),  Maggie  Neisus,  widow 
of  Mathew  Neisus,  deceased,  was  appointed  adminis- 
tratrix of  the  estate  of  her  husband,  and  thereafter 
she  sold  the  personal  property  belonging  thereto, 
receiving  in  the  aggregate  the  amount  stated  above. 
Plaintiff  claims,  and  introduced  evidence  tending  to 
show,  that  defendant,  who  is  and  was  the  father-in- 
law  of  the  deceased,  orally  promised  and  agreed  to  pay 
the  amount  of  his  claim.  He  concedes  that  ordinarily 
such  a  promise  wjould  come  within  the  statute  of 
frauds,  which  provides  that  no  evidence  of  a  promise 
by  one  to  answer  for  the  debt  of  another,  including 
promises  by  executors  to  pay  the  debt  of  their  prin- 
cipal from  their  own  estate,  is  competent  unless  it  be 
in  writing,  and  signed  by  the  party  charged,  or  by 
his  lawfully  authorized  agent.  Code,  section  3663, 
8664,  sub-division  3.  But  he  contends  that  the 
promise  in  this  case  was  based  upon  an  independent 
consideration,  and  was  made  to  subserve  defendants 
purposes,  and  was  therefore  an  original  one.    The 
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testimony  relied  upon  to  establish  the  promise  and  the 
claimed  consideration  therefor  was  to  the  effect  that 
defendant  went  to  plaintiff  some  time  in  October,  1893, 
and  asked  about  the  amount  that  was  due  and  owing 
him  from  his  (defendant's)  son-in-law;  that  plaintiff 
gave  him  the  amount,  and  defendant  then  said:  "Don't 
make  me  any  bother,  and  don't  make  any  trouble.  I 
will  pay  it  very  soon,  but  you  will  have  to  give  me 
some  time."  Plaintiff  responded  by  saying  that  he 
would  take  his  word  for  it,  and  let  it  go  as  it  was  until 
later.  There  is  also  evidence  to  the  effect  that  defend- 
ant said  that  he  had  some  interest  in  the  property  of  the 
deceased,  and  that  he  wanted  to  see  how  he  would 
come  out  with  it.  There  is  also  evidence  to  the  effect 
that  plaintiff  turned  his  note  and  account  over  to  an 
attorney  for  collection,  and  that  this  attorney  pre- 
sented them  to  defendant  for  collection,  whereupon 
defendant  said  that  he  had  all  of  the  property  belong- 
ing to  Neisus  in  his  possession;  that  he  was  going  to 
make  a  sale  of  it,  and  would  then  pay  the  plaintiff's 
claim;  that  he  had  claims  against  the  estate,  and,  if 
no  costs  were  made,  he  would  come  out  better.  It 
also  appears  that  Wentz  then  said  to  the  attorney, 
that  he  had  told  plaintiff  not  to  make  any  costs 
or  expenses,  and  he  would  pay  him.  It  is  clear 
that,  so  far,  the  alleged  promise  of  the  defendant  was 
to  answer  for  the  debt  of  his  son-in-law.  Appellant 
claims,  however,  that  by  reason  of  this  promise  he 
secured  an  advantage  to  himself,  in  being  allowed  the 
use  of  the  property  of  deceased  until  the  time  of  the 
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advantage  to  defendant  in  making  the  promise. 
True,  he  was,  or  might  become,  a  creditor  of  the 
estate,  but  delay  on  the  part  of  the  plaintiff  was  of 
no  advantage  to  him  as  such.  It  also  appears  that 
he  and  his  son  harvested  and  sold  the  grain  raised 
upon  the  leased  land,  but  this  he  sold  and  applied 
upon  the  claim  for  rent.  This  he  not  only  had  the 
right  to  do,  as  a  surety  for  the  rent  claim,  but  it  was 
also  his  duty  to  do  so,  for  the  landlord  had  a  lien 
upon  it  superior  to  all  other  claims.  Delay  of  the 
plaintiff  in  instituting  his  proceedings  for  the 
appointment  of  an  administrator  and  the  filing  of 
his  claim,  was,  under  such  circumstances,  neither  a 
loss  to  him,  nor  an  advantage  or  benefit  to  defend- 
ant. 

It  is  also  claimed  that  defendant  had  the  use 
of  the  property  of  the  deceased  from  the  time  of  his 
death  until  the  appointment  of  the  administratrix,  in 
December,  and  that  the  delay  he  secured  by  the  prom- 
ise was  of  advantage  to  him.  We  do  not  think  the 
fiicts  disclosed  justify  this  claim.  It  is  true,  defend- 
ant did  have  the  possession  of  some  of  the  property; 
but  he  took  it  at  the  instance  and  suggestion  of  his 
daughter,  the  widow  of  the  deceased,  and  held  it  for 
her,  and  gained  no  personal  advantage  therefrom. 
The  promise  made  by  the  defendant  was  clearly  col- 
lateral, and  not  an  original  Qne,  for  it  was  not  sup- 
ported by  any  consideration  moving  to  him.  Not 
only  did  no  advantage  move  to  the  defendant 
in  this  case,  but  no  disadvantage  resulted  to  plain- 
tiff by  reason  of  his  forbearance.  The  setting  aside 
of  the  exempt  property  to  the  widow,  and  pay- 
ment of  the  claim  for  rent,  which  was  a  prior 
lien  upon  what  remained,  exhausted  the  entire  estate, 
and  there  was  nothing  left  for  the  general  creditors. 
Had  plaintiff  proceeded  immediately,  he  could  have 
made  nothing  on  his  claim.    The  fact  is  not  to  be 
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overlooked  that  administration  was  granted  in  this 
case  within  five  months  from  the  death  of  Neisup,  and 
that  defendant  gained  no  advantage  from  his  promise. 
It  is  also  to  be  remembered  that,  at  the  time  the 
promise  is  said  to  have  been  made,  defendant  was  not 
a  creditor  of  the  estate.  He  was  a  surety  on  his  son- 
in-law's  contract  of  lease,  and  would  not  become  a 
creditor  until  he  was  compelled  to,  or  did  voluntarily, 
pay  the  rent  reserved.  With  these  facts  in  mind,  it 
is  clear  that  the  promise  was  collateral,  and  nothing 
more  than  an  agreement  to  make  as  much  out  of  the 
property  as  possible  for  the  benefit  of  all  the  credit- 
ors. The  case  of  Wilson  v.  Smith,  73  Iowa,  429  (35  N. 
W.  Rep.  506),  relied  upon  by  appellant,  is  not  in  point, 
for  the  reason  that  the  contract  in  that  case  was  of 
indemnity,  and  not  a  promise  to  answer  for  the  debt 
of  another. 

Some  other  questions  are  discussed  by  counsel, 
but  what  we  have  said  disposes  of  all  of  them.  Our 
conclusion  is  that  the  court  correctly  sustained  the 
defendant's  motion,  and  the  judgment  is  afpibmbd. 


Mills  &  Allen  v.  Evans  &  MoCutohin,  et  al.^  Appel- 
lants. 

Hiirliwajfl:    prescription.    A  highway  by  prescription  is  not  shown 

1  by  evidence  of  public  use  for  many  years,  if  it  was  used  during  a 

2  portion,  only,  of  each  summer,  and  had  been  closed  at  times,  and 
obstructed  by  fences,  and  that  when  so  used,  it  was  by  consent  of 
the  owner 

Piers:    dedication:    Prescription,    A  pier  erected  by  one  who  has 
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Appeal:    nsrdless  abstracts.    The  cost  of  an  additional  abstract 
6    filed  by  appellee  will  not  be  alio  ^ed  where  it  was  unnecessary  and 
there  was  no  sufficient  cause  for  filing  it 

GiYBN,  J^  took  no  part. 

Appeal  from  Dickinson  District  Court. — Hon.  W.  B. 
QuARTON,  Judge. 

Tuesday,  January  26,  1897. 

Action  in  equity  to  restrain  the  defendants  from 
using  a  pier  in  Lake  Okoboji,  claimed  by  the  plaintiff. 
There  was  a  hearing  on  the  merits,  and  a  decree  in 
favor  of  the  plaintiff.  The  defendants  appeal. — 
Affirmed. 

L.  E.  Francis  for  appellants. 

J.  W.  Gory  for  appellees. 

Robinson,  J. — I.  The  material  facts  of  this  case 
as  admitted  by  the  parties  and  shown  by  the  evidence 
are  substantially  as  follows:  At  the  time  this  action 
was  commenced,  the  plaintiff  and  the  defendants 
were  engaged  in  the  business  of  running  boats  for 
hire  on  a  navigable  body  of  water  known  as  "Lake 
Okoboji."  The  plaintiff  had  erected  a  pier,  which 
extended  from  a  point  on  the  shore  below  high-water 
mark  into  the  lake,  in  a  northwesterly  direction,  a 
distance  of  seventy-four  feet,  but  not  so  far  as  to 
interfere  with  navigation.  It  was  ten  feet  wide,  and 
had  an  approach  eighty-four  feet  long  and  four  feet 
wide.  The  pier  and  approach  were  built  under  a 
lease  from  W.  B.  Arnold,  which  contained  the  follow- 
ing: "Arnold's  Park,  April  10,  1895.  For  and  in  con- 
sideration of  two  hundred  dollars,  in  hand  paid,  I 
hereby  lease  unto  Mills  &  Allen,  the  exclusive  right 
to  erect  and  maintain  a  dock  on  lot  18,  *  *  *  * 
known  as  'Arnold's  Park,'  and  is  to  have  the  use  of 
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said  land  in  the  interest  of  their  steamboats,  and  for 
no  other  purpose  whatever,  for  the  term  of  two  years. 
W.  B.  Arnold"  Arnold  was  the  owner  of  the  lot 
when  the  lease  was  made,  and  the  approach  to  the 
pier  extended  from  the  lot,  at  high-water  line,  across 
the  intervening  beach  to  the  pier.  Upon  the  lot  were 
located  a  summer  hotel,  several  cottages,  and  a  res- 
taurant and  pavilion.  A  railway  station  is  near  the 
east  boundary  of  the  lot,  and  from  that  a  driveway 
extends  westward  through  the  lot  to  the  hotel,  aod 
thence  westward,  and  then  in  a  northwesterly  direc- 
tion, to  the  pavilion  and  the  approach  to  the  pier  in 
question.  From  a  point  in  the  driveway  near  its  east 
end  a  walk  extends  north  to  a  pavilion  and  thence  to 
Manhattan  Beach  dock,  at  which  any  one  is  permit- 
ted to  land.  For  many  years  baggage  had  been 
hauled  from  the  station  through  this  lot  or  park, 
and  unloaded  at  different  piers,  including  one  which 
had  been  maintained  near  the  one  in  controversy. 
The  one  so  maintained  was  used  by  all  persons  who 
desired  to  use  it,  until  the  year  1895,  when  it  was  pur- 
chased by  the  plaintiff,  and  then  removed,  and  the  one 
in  suit  was  built  two  or  three  rods  from  its  site.  The 
plaintiff  claims  the  exclusive  right  to  use  the  new  pier, 
and  shows  that,  until  they  were  enjoined,  the  defend- 
ants used  it  for  their  own  benefit,  to  solicit  and  receive 
passengers,  and  to  land  them,  to  the  injury  of  the 
plaintiff.  A  temporary  injunction,  restraining  the 
defendants  from  using  the  pier,  was  issued.  The 
defendants,  the  Lawrence  Brothers,  have  filed  a  dis- 
claimer.   The  other  defendants  insist  that  the  pier  is 

for  the  public,  and  that  they  are  entitled  to  use 
1  it  with  the  plaintiff.    The  claim  thus  made  is 

based  upon  several  grounds,  two  of  which  are 
stated  by  the  appellants,  as  follows:  **(1)  That  the 
said  dock  has  been  held  us  a  public  dock  for  years; 
that  its  situation  is  such  as .  renders  necessary  the 
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maintenance  of  a  public  dock  at  that  point,  and  that  at 
the  time  of  securing  the  temporary  injunction  herein, 
and  ever  since  that  time,  it  has  been  used  as  a  public 
dock,  and  held  out  as  one.  (2)  That  a  road  established 
by  prescription  runs  across  the  land  owned  by  said 
Arnold,  to  the  lake  shore,  reaching  it  immediately  in 
front  of  the  dock  in  question;  that  said  dock  is  located 
below  high- water  mark,  and  the  landing  thereof  is  below 
high-water  mark,  and  immediately  out  from  the  ter- 
minus of  said  road."  It  is  also  insisted  that  the  lease 
given  by  Arnold  did  not  give  to  the  plaintiff  any  right 
to  the  shore  below  the  high-water  line. 

It  is  admitted  that  the  pier  does  not  commence 
at  any  regularly  established  public  highway,  but  it  is 
insisted  that  it  does  commence  in  one  established  by 

prescription.  The  road  was  traveled  regularly 
2         only  during  a  portion  of  each  summer,  and 

then  by  consent  of  Arnold.  At  other  times 
the  road  had  been  closed,  and  on  several  occasions 
within  five  or  six  years  of  the  commencement  of  this 
action,  had  been  obstructed  by  fences.  We  conclude 
that  the  evidence,  fails  to  show  that  the  road  had 
been  made  a  public  highway  by  dedication  or  pre- 
scription. The  park  or  lot  is  public  to  the  extent 
that  it  contains  an  hotel  which  is  kept  open  for  guests 
during  the  summer  months,  and  when  it  is  open  the 
public  may  use  the  road  and  other  ways  through  the 
park  by  the  consent  of  the  owner.  The  park  is 
bounded  on  the  northwest  by  the  lake,  from  which  it 
is  not  separated  by  any  highway,  or  other  public 
grounds,  and  the  lease  of  Arnold  transferred  to  the 
plaintiff  all  the  right  to  build  and  maintain  a  pier 
which  he  could  have  exercised  as  the  owner  of  land 

bounded  by  a  navigable  lake.  It  is  the  law  of 
8         this  state  that  a  riparian  owner  has  "the  right 

to  construct,  below  high- water  mark,  bridges, 
piers   and   landing-places,"   if   he  conforms  to  the 
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regulations  of  the  state,  and  does  not  interfere  with  the 
right  of  navigation.  Musser  v.  Hershey,  42  Iowa,  361; 
Renwick  v.  Railroad  Co.y  49  Iowa,  670.  This  is  the 
general  rule.  Hanford  v.  Railroad  Co,,  43  Minn.  112 
(42  N.  W.  Rep.  296),  and  (44  K  W.  Itep.  1144),  and 
cases  therein  cited;  Yates  v.  Milwaukee,  10  Wal- 
lace, 503;  29  Am.  &  Eng.  Enc.  Law,  68. 
The  title  of  the  owner  of  land  bounded  by 
a  lake,  extends  to  the  natural  shore.  Noyes 
V.  Collins,  92  Iowa,  566  (61  N.  W.  Itep.  250);  Diedrich  v. 
Railway  Co.,  42  Wis.  262.  The  right  of  the  owners  of 
land  upon  navigable  lakes  to  erect  piers,  docks,  and 
other  works  necessary  to  a  proper  enjoyment  of  their 
property,  which  do  not  interfere  with  the  paramount 
right  of  the  public  to  navigate  the  water,  is  substan- 
tially the  same  as  of  those  whose  lands  are  upon  navig- 
able rivers.  See  Hanford  v.  Railroad  Co,,  43  Minn.  112 
(42  N.  W.  Rep.  596),  and  (44  N.  W.  Itep.  1144);  Land 
Co.  V.  Emerson,  38  Minn.  406  (38  N.  W.  Rep.  200); 
Button  V.  Strong,  1  Black,  31;  Angell,  Water  Courses, 
section  42.  The  plaintiff  therefore  acquired  the  right 
to  erect  and  maintain  the  pier  in  question  for  the 
legitimate  purposes  of  its  business,  and,  if  Arnold 
could  have  maintained  it  as  a  private  dock,  the  plain- 
tiff may  do  the  same.  There  was  no  attempt  to  grant 
the  right  to  erect  a  pier  excepting  as  it  was  connected 
with  and  dependent  upon  the  lot. 

The  evidence  does  not  show  that  the  public  has 
acquired  any  right  to  use  the  pier.  The  mails  are  not 
carried  over  it  by  any  government  agent.  Manhattan 
Beach  pier  is  near  the  northeast  corner  of  the  park, 

and  nearer  to  the  railway  station  than  is  the 
4  pier  in  question.    Some  of  the  defendants  have 

a  pier  near  the  west  side  of  the  park.  The  fact 
that  the  plaintiff  erected  its  pier  near  the  site  of  one 
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;  which  had  been  used  by  all  who  desired  to  use  it,  does 
j  not  make  the  one  so  erected  a  public  pier.  The  plain- 
I  tiff,  for  a  consideration,  gave  to  the  owners  of  some  of 
the  boats,  the  privilege  of  using  the  pier,  and  offered 
to  permit  some  of  the  defendants  to  use  it  upon  their 
complying  with  certain  conditions;  but  they  refused 
the  offer.  The  pier  was  not  suflBciently  large  to 
accommodate  the  boats  of  the  plaintiff,  and  also  those 
of  the  defendants,  and  some  of  the  latter  proposed  to 
build  an  extension  to  the  pier,  but  were  not  per- 
mitted to  do  so.  We  do  not  find  that  the  defendants 
have  any  right  to  extend  the  pier,  or  to  use  it.  That 
it  would  be  convenient  and  profitable  for  them  to  do 
so,  is  no  doubt  true,  and,  if  they  had  that  right,  their 
patrons  would  probably  derive  a  benefit  from  it.  But 
the  plaintiff  built  the  pier,  and  has  the  exclusive  right 
to  maintain  and  use  it.  It  is  true  that  a  pier,  or  other 
landing  place,  may  sometimes  be  impressed  with  a 
public  character,  although  owned  by  a  private  individ- 
ual. In  this  case  it  may  well  be  said  that  persons 
desiring  to  take,  or  leave  boats  which  are  permitted 
to  land  at  the  pier  in  question,  are  invited  to  use  it, 
and  to  that  extent  it  is  public.  But  there  is  nothing 
in  this  case,  no  controlling  consideration  of  public 
welfare,  which  requires  us  to  hold  that  boats  used  in 
competition  with  those  of  its  owner,  should  be  per- 
mitted to  use  it.  The  plaintiff,  after  having  pur- 
chased the  right  to  do  so,  constructed  the  pier  for  its 
private  advantage;  and,  so  long  as  the  rights  of  the 
public  to  use  the  lake  are  not  interfered  with,  should 
be  permitted  to  use  it  for  the  purpose  for  which  it 
was  intended.  The  decree  of  the  district  court  pro- 
tected the  plaintiff  in  such  use. 

II.    The  appellants  complain   of  an  additional 
abstract  filed  by  the  appellee  as  unnecessary.     We 
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find  that  the  larger  part  of  it  was  prepared  without 
suflScient  cause,  and  the  appellee  will  be  allowed 

6  costs  on  account  of  it  to  the  amount  of  six  dol- 
lars only.    The  decree  of  the  district  court  is 

AFFIRMED. 

Given,  J.,  took  no  part. 


lU)    7181 
alio  2781 

'lou^  718]       The  Capital  Savings  Bank  &  Trust  Company,  Appel- 
lant, V.  F.  C.  Swan. 


ioo~~7i8J  N«ttee  to  Officers  of  Corporal ionft:  sbttino  asidb  personal  jxtdo- 
lliS.J85J  1  XBNT  AOAiNST  OFFiCBK.  It  is  not  an  abuse  of  discretion  to  open 
a  default  judgment  against  S.  on  a  note  intended  to  be  that  of  a 
corporation  of  which  he  was  secretary,  but  which,  on  its  face, 
through  the  omission  sf  the  v%  ord  ''by"  before  his  name,  was  the 
Joint  note  of  himself  and  the  corporation,  though  notice  of  the 
action  was  served  on  him  as  well  as  on  the  corporation;  he  having 
turned  it  over  to  the  president,  not  noticing  that  a  personal  claim 
was  made  on  him,  and  supposing  that  it  related  only  to  the  cor- 
poration. 

Hotlce  to  Porchaser  of  Note:    signatubb  by  offiobr  of  corporation. 

9    A  purchaser  of  a  note  signed  in  the  name  of  a  corporation  by  ''W. 

S.  H.,  president,  F.  C.  S.,  secretary  and  treasurer"  is  sufficient  to 

put  a  purchaser  of  a  note  on  inquiry  as  to  whether  the  secretary 

intended  to  personally  bind  himself,  thereon. 

Appeal  from  Woodbury  District  Court. — Hon.  Gsobgb 
W.  Wakefield,  Judge. 

Wednesday,  January  27, 1897. 

Action  in  equity  to  recover  the  amount  due  on  a 
promissory  note,  and  for  the  foreclosure  of  a  mortgage 
given  to  secure  its  payment.  Judgment  was  rendered 
by  default  against  the  defendant,  F.  C.  Swan.  The 
judgment  and  default  were  set  aside  on  his  applica- 
tion, and  he  filed  an  answer,  to  which  the  plaintiff 
demurred,  and  the  demurrer  was  overruled.  The 
plaintiff  elected  to  stand  upon  its   demurrer,   and 
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judgment  was  rendered  in  favor  of  Swan  for  costs,  and 
the  plaintiff  appeals. — Affirmed. 

Lohr^  Gardiner  &  Lohr  far  appellant 

Geo.  M.  Pardee  for  appellee. 

Robinson,  J. — The  plaintiff  is  the  owner  of  a 
promissory  note,  of  which  the  following  is  a  copy: 
'tSOO.OO.  Sioux  City,  Iowa,  November  10th,  1891. 
On  or  before  five  years  after  date,  we  promise 
i'  to  pay  to  the  order  of  W.  E.  Higman  eight  hun- 
dred dollars  at  our  oflBce  in  Sioux  City,  value 
received,  with  interest  at  eight  per  cent,  after  matur- 
ity. If  this  note  is  not  paid  at  maturity,  the  under- 
signed agree  to  pay  reasonable  expenses  of  collection, 
including  attorney's  fees.  Merchants  Loan  &  Trust 
Company,  Sioux  City,  Iowa,  by  W.  E.  Higman,  Presi- 
dent F.  C.  Swan,  Sec'y  &  Treas."  The  mortgage 
given  to  secure  this  note  was  on  a  lot  in  Sioux  City, 
and  was  signed  in  substantially  the  same  manner,  and 
by  the  same  persons,  as  was  the  note.  The  mortgage 
was  duly  recorded.  In  November,  1892,  the  payee  of 
the  note  transferred  it  to  the  plaintiff  by  an  indorse- 
ment thereon  in  words  as  follows:  "Protest  waived. 
W.  E.  Higman,"— and  at  the  same  time  assigned  to 
the  plaintiff  the  mortgage.  That  provided  that,  in  case 
of  default  in  the  payment  of  interest  due  on  the  note, 
the  whole  indebtedness  should  become  due.  Interest 
due  on  the  tenth  day  of  November,  1893  not  having 
been  paid,  this  action  was  commenced  to  recover  the 
entire  amount  of  the  note,  and  to  foreclose  the  mortgage. 
Notice  of  the  action  was  served  on  the  Merchants 
Loan  &  Trust  Company,  on  Higman,  and  on  Swan. 
The  notice  to  Swan  was  served  on  the  third  day  of 
Aagust,  1894,  and  contained  the  following:  "You  are 
hfereby  notified  that  on  or  before  the  17th  day  of 
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August,  1894,  a  petition  will  be  filed  by  said  plaintiff, 
*  *  *  claiming  of  you  the  sum  of  nine  hundred 
ten  and  10-100  dollars  ♦  ♦  ♦  on  your  promissory  note 
in  writing  for  $800.00,  dated  Nov.  10th,  1891,  and  due 
Nov.  10th,  1896,  said  note  having  become  due  because 
of  default  in  payment  of  interest,  '  ♦  ♦  ♦  and  that, 
unless  you  appear  thereto  and  defend  before  noon  of 
the  second  day  of  the  next  term  of  said  court,  ♦  ♦  ♦ 
commencing  on  Monday,  the  27th  day  of  August,  1894, 
default  will  be  entered  against  you,  and  judgment 
rendered  thereon."  The  petition  was  on  file  in  due 
time.  On  the  thirty-first  day  of  August,  1894,  Swan 
having  failed  to  appear,  his  default  was  entered,  and 
judgment  rendered  against  him  for  the  amount  claimed 
in  the  petition.  On  the  eighth  day  of  October,  1894, 
he  filed  a  motion  to  set  aside  the  judgment  and  default, 
supported  by  the  aflSdavits  of  himself  and  Higman, 
and  accompanied  by  an  answer  to  the  petition.  The 
aflBdavits  show  the  following  facts:  When  Swan 
was  made  secretary  and  treasurer  of  the  Merchants 
Loan  &  Trust  Company,  he  was  an  employe  of 
Higman,  who  was  president  of  the  company. 
His  duties  as  said  employe  had  no  connection  with  the 
company,  except  to  require  him  to  sign  papers 
when  directed  to  do  so  by  the  proper  oflBcers,  and  he 
did  not  receive  any  salary  as  secretary  and  treasurer. 
It  was  always  understood  between  himself  and  Higman 
that  the  latter  should  always  attend  to  all  the  bus- 
iness of  the  company,  and  that  Swan  need  not  devote 
any  time  or  attention  to  it.  Numerous  papers  in 
relation  to  the  company  had  been  served  on 
Swan  before  the  original  notice  in  this  case  was  served, 
and  had  been  attended  to  by  Higman.  When  the 
note  and  mortgage  in  suit  was  signed,  Swan  was  but 
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not  intend  to  make  himself  personally  responsible  for 
anything.  He  supposed  that  the  word  "by,"  placed 
before  Higman's  name,  referred  to  him  as  well  as  to 
Higman,  and  had  no  personal  interest  in  the  transac- 
tion. When  the  notice  was  served  on  him,  he  saw 
that  it  related  to  the  company,  and,  supposing  that 
Higman  would  attend  to  the  matter,  did  not  give  it 
any  further  thought.  He  was  busy  at  the  time, 
and  did  not  notice  that  a  personal  claim  was 
made  upon  him.  Higman  states  that  he  wrote 
the  word  "by"  before  his  signature,  and  intended 
that  it  should  refer  to  the  secretary  and  treas- 
urer as  well  as  to  himself.  The  mortgage  recites 
that  it  is  to  secure  a  promissory  note  of  the 
Merchants  Loan  &  Trust  Company.  The  youth  of 
Swan,  and  the  fact  that  he  was  not  acquainted  with 
legal  business,  would  not,  alone,  excuse  his  failure  to 
appear  to  the  action  at  the  appointed  time  and  pro- 
tect his  interests.  But  it  is  clear,  that  he  had  no 
personal  interest  in  the  transaction  in  which  the 
note  and  mortgage  were  given,  and  that  neither  he, 
nor  the  payee  of  the  note  and  beneficiary  of  the  mort- 
gage, had  any  intention  to  bind  him  personally  by  the 
note  and  mortgage.  The  failure  to  indicate  clearly 
that  Swan  signed  the  instruments  only  as  an  oflBcer,  to  i 
obligate  the  company,  was  the  result  of  a  mutual  mis-  { 
take.  Therefore,  the  original  notice,  in  fact,  related  | 
only  to  the  liability  of  the  company,  and  the  duties  of 
Swan  and  the  course  of  practice  which  Higman  thereto- 
fore followed  in  similar  cases,  were  of  such  a  character 
that  Swan  may  naturally  have  concluded,  without  a 
careful  inspection  of  the  papers,  that  there  was  no 
occasion  for  him  to  give  any  further  attention  to  the 
matter,  to  protect  himself  from  a  liability  which  he 
did  not  know  existed.  Although  the  showing  to 
excuse  the  default  is  not  wholly  satisfactory,  yet  it  is 
the  policy  of  the  law  to  dispose  of  cases  upon  their 
Vol.  100  la— 46 
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merits,  and  a  large  discretion  is  vested  in  the  district 
courts  in  the  matter  of  granting  new  trials.  McQtmde 
V.  Railway  Co..  78  Iowa,  688  (42  N.  W.  Rep.  520),  and 
(43  N.  W.  Rep.  615);  Marsh  v.  Colony,  36  Iowa,  603; 
McNulty  V.  Everett,  17  Iowa,  581;  Rogers  v.  Cummings^ 
11  Iowa,  459.  We  cannot  say  that  the  district  court 
abused  its  discretion  in  setting  aside  the  judgment 
and  default,  and  granting  a  new  trial  in  this  case. 

II.    It  is  next  urged  that  the  district  court  erred 
in  overruling  the  demurrer  to  the  answer.    That  sets 
out  the  facts  in  regard  to  the  signing  of  the  note  and 
mortgage  which  were  recited  in  the  affidavits,  and 
avers  that,  if  the  note  binds  Swan  individually,  it  was 
so  made  in  consequence  of  a  mutual  mistake  on  his 
part  and  on  the  part  of  the  payee.    A  reformation  of 
the  note  by  prefixing  the  words  "and  by''  to  the  signa- 
ture of  Swan  is. asked.    It  may  be  conceded,  for  the 
purposes  of  this  appeal,  that  the  form  of  Swan's  signa- 
ture is  such  that,  according  to  the  rule  adopted  by 
this  court  in  numerous  cases,  it  bound  him  personally, 
and  not  the  company.    See  Wing  v.  Glick,  56  Iowa, 
473  (9  N.  W.  Rep.  384);  Heffner  v.  Brownell,  70  Iowa, 
591  (31  N.  W.  Rep.  947);  Id.,  75  Iowa,  341  (39  N.  W. 
Rep.  640);  McCandless  v.  Canning  Co.,  78  Iowa,  161  (42  ' 
N.  W.  Rep.  635);  Lee  v.  Percival,  85  Iowa,  639  (52  N. 
W.  Rep.  543);  Day  v.  Ramsdell,  90  Iowa,  731  (52  N.  W. 
Rep.  208),  and  (57  N.  W.  Rep.  630);  Water  Power  Co. 
V.  Ramsdell,  90  Iowa,  747  (52  N.  W.  Rep.  209,)  and  (57 
N.  W.  Rep.  631);   Matthews  v.  Mattress  Co.,  87  Iowa, 
246  (54  N.  W.  Rep.  225).    But  a  court  of  equity  will, 
in  a  proper  case,  correct  a  mistake  in  such  a  signa- 
ture.    Lee  V.  Percival  and   Matthews  v.  Mattress  Co.^ 
supra.     And  we  are  of   the  the  opinion  that  the 
facts    shown    by    the    answer    in    this    case    are 
sufficient  to  authorize  a  reformation  of  the  note,  as 
between  the  defendant  and  the  payee.  It  is  said,  how- 
ever, that  the  plaintiff  is  an  innocent  purchaser  of  the 
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note  before  maturity,  for  value,  and,  therefore,  that 
the  defendant  is  not  entitled  to  a  reformation  as  against 
it.  If  the  plaintiff  took  the  note  without  actual  knowl- 
edge of  the  alleged  mistake,  and  without  notice  of  any 
fact  which  would  have  been  suflBcient  to  put  a  reason- 
ably prudent  person  upon  inquiry,  it  may  be  conceded 
that  Swan  is  not  entitled  to  a  reformation  of  the 
2  note.  But  we  are  of  the  opinion  that  the  plain- 
tiff had  notice  of  such  a  fact  when  the  note  was 
purchased.  The  form  of  the  signature  to  the  note  is 
unusual,  and  well  calculated  to  suggest  the  fact  that 
the  defendant  may  have  intended  to  sign  the  note  in 
an  oflBcial  capacity  only.  The  name  of  the  company 
is  affixed  at  length,  as  by  the  president  of  the  company. 
That  is  followed  by  the  name  of  the  defendant,  to 
which  are  attached  words  which  indicate  his  offi- 
cial, title.  It  is  true,  those  words,  as  used,  merely 
describe  the  person,  without  making  the  signature  to 
which  they  are  appended  official;  yet  such  words  are 
most  commonly  used,  with  signatures,  to  indicate  an 
official  act;  and  there  is  nothing  in  the  note  in  suit 
which  makes  the  words  in  question  at  all  necessary,  or 
even  appropriate,  to  indicate  a  mere  personal  liability. 
Words  of  a  like  character  are  so  frequently  used,  with 
a  signature,  to  designate  an  official  act,  and  are  so 
rately  used  in  that  manner  for  any  other  purpose,  that 
when  they  are  attached  to  a  signature  they  are  well 
calculated  to  suggest  that  the  signature  was  intended 
to  be  official,  and  not  merely  to  describe  the  signer. 
See  Metcalfv.  Williams,  104  U.  S.  93. 

We  conclude  that  the  facts  set  out  in  the  answer 
entitle  the  defendant  to  a  reformation  of  the  note  in 
suit,  and  that  the  demurrer  was  properly  overruled. 
The  j  udgment  of  the  district  court  is  therefore  affibmbd. 
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lou  7241    Jo^N  Wood  and  H.  G.  Curtis,  Appellants,  v.  A.  M. 
ilL-i2il        Duval,  Defendant,  Sam  Hoffman,  Jr.,  Intervener. 

100    72^ 
el33      791 

Landlord's  Lien:  mobtg age— priority:  Estoppel  Landlords,  who 
had  a  chattel  mortgage  on  their  tenant's  property,  Wrote  H.,  who 

1  had  been  asked  to  make  a  loan  to  the  tenant,  that  they  would 
release  the  mortgage,  without  mentioning  a  landlord's  lien  held 
by  them.    H.  understood  they  intended  to  release  the  lien,  and 

■  made  the  loan  secured  by  mortgage,  believing,  because  of  the 
promise  to  release,  his  would  be  the  first  lien;  and  they  sent  the 

'  release,  understanding  that  because  of  it,  he  would  make  the  loan, 
and  that  his  intention  was  to  have  first  lien,  ff  Id^  that  H/s  loan 
was  prior  to  the  landlord's  lien. 

Assignment:  mortgage  proceeds.  Where  mortgaged  chattels  are 
sold  by  the  mortgagor  at  public  sale,  and  by  afirreement  between 

2  him  and  mortgagee,  the  notes  taken  at  the  sale  are,  at  the  time, 
put  in  the  hands  of  the  clerk  of  the  sale  for  tlie  mortgage^,  i. 
amounts  to  an  assignment  of  the  notes  to  the  latter. 

Appeal  from  Cass  District  Court. — Hon.  W.  R.  Green, 

Judge. 

Wednesday,  January  27,  1897. 

Action  for  the  recovery  of  specific  personal  prop- 
erty. Judgment  for  intervener,  and  the  plaintiffs 
appealed. — Affirmed. 

Curtis  &  Follett  for  appellants. 

J.  B.  Rockafellow  for  appellee. 

Granger,  J. — I.  The  subject  of  the  action  is  some 
promissory  notes  and  money,  the  proceeds  of  a  sale  of 
personal  property.  In  March,  1894,  the  plaintiffs 
leased  to  one  Havens  a  farm  for  an  agreed  rental  of 
five  hundred  and  twenty  dollars.  Havens  took  onto 
the  premises  certain  property,  on  which,  by  operation 
of  law,  the  plaintiffs  had  a  landlord's  lien.    In  May, 
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thereafter,  Havens  executed  to  the  intervener,  Hoff- 
man, a  mortgage  on  the  property  to  secure  him  for 
a  loan  of  three  hundred  dollars.  In  January,  1895, 
Havens  sold  the  mortgaged  property  at  public  sale, 
and  the  notes  and  money  were  delivered  to  the  defend- 
ant Duval,  who  was  a  clerk  at  the  sale.  This  action 
is  for  their  possession,  and  the  contention  is  between 
the  plaintiffs,  because  of  their  landlord's  lien,  and  the 
intervener,  because  of  his  mortgage  lien.  Some  other 
facts,  pertinent  to  the  different  claims,  will  be  noticed 
hereafter. 

11.  Besides  the  landlord's  lien  in  favor  of  plain- 
tiffs, they  held  a  chattel  mortgage  on  the  property  in 
question  to  secure  some  one  hundred  and  eighty-four 

dollars  and  five  cents,  and,  as  Hoffman  would 
1  not  make  a  loan  to  Havens  without  a  release  of 

that  mortgage,  Havens  saw  plaintiffs,  and  they 
addressed  to  Hoffman  the  following:  "Atlantic, 
Iowa,  May  19,  1894.  To  Sam  Hoffman,  Jr.:  We  will 
release  our  mortgage  [chattel]  against  Z.  D.  Havens 
promptly  upon  receipt  of  the  amount  of  same,  to-wit: 
one  hundred  and  seventy-four  dollars  and  seventy 
cents  and  interest  on  the  same  to  date,  from  April  4, 
1894,  and  the  sum  of  nine  dollars,— making,  in  all,  the 
3um  of  one  hundred  and  eighty-four  dollars  and  five 
cents.  Upon  receipt  of  said  sum,  we  will  release 
immediately.  Date  of  mortgage,  April  16,  1894.  Cur- 
tis &  Wood,  per  Curtis."  After  the  receipt  of  this 
paper,  Hoffman  loaned  to  Havens  three  hundred  dol- 
lars, taking  his  note,  secured  by  a  chattel  mortgage  on 
the  property.  Of  the  amount  loaned  to  Havens, 
Hoffman  paid  to  plaintiffs  a  suflScient  amount  to  sat- 
isfy their  mortgage,  and  it  was  released  in  pursuance 
of  the  agreement.  After  the  public  sale,  Havens,  in 
writing,  assigned  the  notes  and  money  to  Hoffman. 
From  the  evidence  the  district  court  had  found 
that  the  public  sale  took  place  in  pursuance  of  an 
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anderstanding  between  Havens  and  Hoffman  thafc 
Duval  should  be  the  clerk  at  the  sale,  and  that  the  notes 
and  money  should  be  delivered  to  Duval  for  Hoffman, 
to  the  amount  of  his  claim,  and  that  they  were-  so 
delivered.  There  is  also  a  claim  by  appellants  that 
they  also  had  an  agreement  that  Duval  should  receive 
the  notes  and  turn  them  over  to  them  on  their  claim. 
As  the  judgment  is  for  intervener,  and  it  is  a  law  case, 
we  are  to  assume  facts,  having  support  in  the  evidence, 
that  will  sustain  the  judgment.  Of  course,  the  deliv- 
ery of  the  notes  to  Duval  for  Hoffman,  in  pursuance 
of  the  agreement,  would  not  divest  plaintiffs  of 
their  lien  as  landlords,  for  theirs  was  a  prior  lien,  of 
which,  we  understand,  Hoffman  and  all  others  must 
take  notice.  Richardson  v.  Petersen,  58  Iowa,  724  (13 
N.  W.  Rep.  63).  The  intervener  pleads  the  facts 
showing  a  waiver  on  their  part  of  their  landlord's 
lien,  because  of  the  written  promise  to  release  the 
mortgage.  The  question  of  fact  here  is  the  doubtful 
one  in  the  case.  After  reading  the  record,  one  cannot 
easily  escape  the  conviction  that  Hoffman  made  the 
loan  believing,  because  of  the  promise  to  release  by 
plaintiffs,  that  his  would  be  the  first  lien.  It  is  true 
the  writing  promising  to  release,  specifies  the  mort- 
gage only.  That  plaintiffs  knew  that  Hoffman  intended 
to  make  a  loan  because  of  the  release  there  is  no 
doubt.  The  district  court  could  have  properly  found, 
if  not  that  plaintiffs  intended  to  waive  the  other  lien, 
that  they  had  reason  to  believe  that  Hoffman  so 
understood,  and  in  that  event  they  would  be  bound 
as  if  they  had  so  intended.  Code,  section  3652.  The 
writing,  if  acted  upon  by  Hodman,  made  an  agree- 
ment, so  as  to  bring  it  within  the  meaning  of  the 
section.  It  is  by  no  means  a  forced  conclusion  from 
the  record  to  say  that  plaintiffs  made  and  sent  to 
Hoffman  the  promise  to  release  their  mortgage,  under- 
standing that,  because  of  it»  he  would  make  the  loan, 
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and  his  intention  was  to  have  a  first  lien.  In  view  of 
all  the  facts,  including  the  vistlue  of  the  property  mort- 
gaged, the  amount  loaned,  and  the  rental,  such  a 
conclusion  has  suppoVt  in  the  evidence.  If  so,  they 
ought  not  now  to  be  permitted  to  profit  by  having  their 
landlord's  lien  made  better  by  the  satisfaction  of  their 
mortgage,  and  leave  Hoffman  to  lose  by  the  transac- 
tion. The  amount  realized  from  the  sale  of  the 
property  in  controversy  is  two  hundred  and  fifty- 
five  dollars  and  eighty-two  cents,  which,  in  any  view 
of  the  case,  shows  the  value  of  the  property  could  not 
have  been  suflBcient  to  be  security  for  the  rental  and 
the  loan  by  Hoffman. 

In  the  judgment  entry  is  a  finding  that  Hoffman 
is  the  "absolute  owner  of  the  notes  by  assignment 
by  Z.  D.  Havens,  the  payee  in  the  notes."  There  is 
in  the  record  a  written  assignment,  and  it  is  uncertain 
when  it  was  made,  and  it  is  urged  by  appellants  that 
it  was  after  the  commencement  of  this  suit,  so  as  to 
be  of  no  force  in  the  suit.  It  does  not  appear  that 
the  written  assignment  is  the  one  relied  on  by 
2  the  court.  As  we  have  said,  the  court  could 
have  found  that  the  notes  were  placed  in 
Duval's  hands  for  Hoffman  at  the  time  of  the  sale. 
If  so,  that,  of  itself,  would  amount  to  an  assignment. 
To  assign,  in  conveyancing,  is  to  make  or  set  over  to 
another.  An  assignment  is  the  act  by  which  one 
person  transfers  to  another.  Black,  Law  Diet.;  Bur- 
rill,  Assignments,  1.  As  applied  to  personal  estate,  the 
term  has  a  double  meaning,  including  the  act  as  well  as 
the  instrument  by  which  the  transfer  is  effected.  Id. 
2.  The  record  would  clearly  sustain  a  finding  that, 
as  between  Havens  and  Hoffman,  the  property  was 
transferred  at  the  time  of  the  sale.  There  is  a  com- 
plaint that  the  judgment  is  for  too  much.  There 
may  be  a  slight  discrepancy,  but,  if  any,  it  is  so 
small  as  not  to  justify  a  reversal.    The  court  only 
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gave  judgment  for  intervener  for  the  notes.  The 
money  was  not  included,  and  it  remains  in  the  hands 
of  plaintiffs  without  any  judgment  specifying  it. 
Under  the  judgment  it  does  not  go  to  intervener,  and 
of  that  plaintiffs  cannot  well  complain.  There  is  no 
ground  for  a  division  of  the  costs  because  of  that,  or 
for  any  other  reason.    The  judgment  is  affibmbd. 


Ebnbst  Foedisoh  v.  The  Chicago  &  North*  Western 
Railway  Company,  Appellant. 

Misoondaet  of  Juror:    new  trial  not  granted.    In  the  absence  of 

1  a  showing  that  prejudice  resulted,  a  new  trial  should  not  be 
granted  plaintiff,  because  the  jurors,  while  yiewing  the  premises 
inyolyed,  asked  plaintiff  questions  about  the  case,  which  questions 
amounted,  simply,  to  a  speaking  aloud  of  the  juror's  thoughts,  no 
reply  being  made  to  such  questions,  and  no  one  talking  to  the 
Jurors. 

Knowledge  op  misconduct  before  close  op  trial:    Estoppel,   A 
party,  who,  knowing  before  the  conclusion  of  the  trial,  of  mis- 

2  conduct  of  the  jury,  proceeds  without  objection,  cannot  have  a 
new  trial,  by  reason  thereof. 

Appeal  from  Pottawattamie  District  Court. — Hon.  Wal- 
ter I.  Smith,  Judge. 

Wednesday,  January  27,  1897. 

Appeal  from  an  order  of  the  district  court  sus- 
taining plaintiff's  motion  to  set  aside  the  verdict  ren- 
dered in  favor  of  the  defendant,  and  granting  a  new 
trial. — Reversed. 

Hubbard  dk  Dawley  for  appellant. 

Flickinger  Bros,  for  appellee. 
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to  a  stock  of  tobacco,  cigars,  and  other  articles,  stored 
in  the  cellar  of  plaintiff's  residence,  in  the  city  of  Coun- 
cil Bluffs,  Iowa.  The  charge  is  that  the  bridge  of  the 
defendant  company  across  Indian  Creek,  in  Council 
Bluffs,  was  so  negligently  constructed  that  it  did  not 
furnish  sufl5cient  waterway,  thereby  causing  said  over- 
flow. The  evidence  tended  to  show  that  the  creek 
flowed  in  an  artificial  channel,  constructed  many  years 
ago  by  the  city  of  Council  Bluffs.  In  constructing  the 
channel,  the  earth  thrown  out  was  left  at  the  sides  of 
the  channel,  forming  an  embankment  on  each  side, 
above  the  natural  level  of  the  adjacent  ground.  On  the 
night  of  June  2, 1890,  an  extraordinary  rainfall  occurred, 
and  much  rubbish,  including  planks  and  cord  wood,  was 
carried  down  the  stream,  and  against  th*is  bridge. 
Being  thus  obstructed,  the  water  broke  through  the 
embankment,  and  spread  over  the  flat,  filling  plain- 
tiff's cellar.  The  jury  found  for  the  defendant.  Two 
days  before  the  trial  was  concluded,  the  jury,  with 

the  consent  of  the  parties,  viewed  the  prem- 
1  ises.    After  the  verdict,  plaintiff  filed  his  aflB- 

davit  in  support  of  his  motion  for  a  new  trial, 
in  which  he  says:  "That  at  such  visit  one  of  the  jury- 
men, whose  name  I  am  unable  to  give,  asked  me  about 
the  sidewalk  in  front  of  the  schoolhouse,  and  when  it 
had  been  graded  up,  and  whether  or  not  my  sidewalk 
was  of  same  height  it  was  at  the  time  of  the  flood. 
That  he  also  said  that  he  had  examined  the  founda- 
tion of  the  house,  and  that  what  I  had  sworn  to  was 
not  true,  for  the  foundation  was  higher  than  I  had 
actually  stated,  and  also  that  the  cellar  wall  was  higher 
than  I  had  stated.  That  one  of  the  jurymen  asked 
me  to  go  down  cellar,  and  show  him  how  high  the 
water  had  risen  in  it.  That  the  bailiff  told  me  not  to 
talk  to  the  jurors,  and  I  refused  to  go  down  with  him 
into  the  cellar,  or  hold  any  conversation  with  him." 
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The  plaintiff's  wife,  Lizzie  Foedisch,  also  made  aflS- 
davit:  "That  one  of  the  jurors  came  to  me,  and  asked 
me  where  the  hole  was,  through  which  the  water  had 
come  into  the  cellar.  I  told  him  that  we  had  had  the 
hole  bricked  up.  After  they  had  gone  into  the  cellar 
one  of  the  jurors,  whose  name  is  unknown  to  me,  said 
that  the  foundation  was  not  as  high  as  we  had  sworn 
to,  and  that  the  cellar  was  higher  up  than  we  had 
sworn  to;  and  that  we  had  not,  when  under  oath, 
sworn  correctly  as  to  the  height  of  the  foundation  and 
the  cellar."  AflSant  further  states  that  members  of 
the  jury,  whose  names  are  unknown  to  her,  made 
various  inquiries  as  to  the  grade  of  the  lot,  and  whether 
or  not  its  condition  now  was  the  same  as  at  the  time 
of  the  flood.  The  court  set  aside  the  verdict  on 
account  of  this  showing,  and  the  defendant  appeals. 

Code,  section  2837,  provides  for  the  granting  of  a 
new  trial  "on  the  application  of  the  party  aggrieved 
for  the  following  causes,  affecting  materially  the  sub- 
stantial rights  of  such  party:  *  *  ♦  (2)  Miscon- 
duct of  the  jury."  It  is  urged  that  the  court  erred  in 
granting  the  new  trial.  It  will  be  observed  that 
neither  of  the  aflBants  said  anything  to  the  jurors  who 
spoke  to  them,  except  Mrs.  Foedisch,  who  told  the 
juror  the  hole  had  been  bricked  up.  It  was  improper 
for  these  jurors  to  talk  to  these  parties,  but  we  do  not 
discover  how  the  substantial  rights  of  the  plaintiff 
were  or  could  have  been  affected  thereby.  No  preju- 
dice could  arise  by  reason  of  Mrs.  Foedisch's  state- 
ment.     The  most    that  can    be    said    is    that  the 
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questions,  they  were  not  advised  of  anything  by  reason 
of  such  conversation  which  they  did  not  already  know, 
and  hence  it  is  impossible  that  the  plaintiffs  could 
have  been  prejudiced  thereby.  A  verdict  will  not  be 
set  aside  merely  because  a  jury  member  has,  in  violation 
of  his  sworn  duty,  talked  to  persons  about  the  case.  It 
must  appear  that  the  misconduct  was  such  as  to  mater- 
ially affect  the  substantial  rights  of  the  complaining 
party.  Brant  v.  City  of  Lyons,  60  Iowa,  172  (14  N.  W. 
Rep.  227);  Ridenour  v.  City  of  Clarinda,  65  Iowa,  465  (21 
N.  W.  Rep.  779);  McCash  v.  City  of  Burlington,  72  Iowa, 
26  (33  N.  W.  Rep.  346);  Stockwell  v.  Railroad  Co.,  43 
Iowa,  470;  Fulliam  v.  City  of  Muscatine,  70  Iowa,  436 
(30  N.  W.  Rep.  861);  Truman  v.  Bishop,  83  Iowa,  697 
(50  N.  W.  Rep.  278);  State  v.  Woodson  41  Iowa,  425; 
Bowman  v.  Manufacturing  Co.,  96  Iowa,  188  (64  N.  W. 
Rep.  777).  In  this  case  no  prejudice  is  shown  because 
of  the  misconduct,  nor  does  it  appear  that  there  is  any 
ground  for  presuming  prejudice. 

II.  Even  if  the  conduct  of  the  jurors  complained 
of  could  be  said  to  be  prejudicial  to  plaintiff,  he  is  in 
no  situation  to  now  avail  himself  of  it.     It  appears 

without  dispute  that  the  alleged  misconduct 
2         was  known  to  plaintiff  a  day  or  two  before  the 

trial  was  concluded.  He  took  no  steps  to  call 
it  to  the  attention  of  the  court.  He  seems  to  have 
been  willing  to  go  on  with  the  trial,  taking  his 
chances  of  a  favorable  verdict,  making  no  objection 
until  after  he  is  defeated.  Knowing,  as  he  did,  of  the 
misconduct,  and  proceeding  thereafter  with  the  trial 
without  objection,  he  should  be  held  to  have  waived 
his  right  to  insist  upon  it.  Stewart  v.  Ewbank,  3  Iowa, 
191;  Riley  v.  Monohan,  26  Iowa,  507;  Mehanv.  Railroad 
Co.,  56  Iowa,  305  (7  N.  W.  Rep.  613);  Riech  v.  Bolch, 
68  Iowa,  526  (27  N.  W.  Rep.  507);  Eoester  v.  City  of 
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Ottumwaj  34  Iowa,  41.  This  is  the  rule  in  other  juris- 
dictions. Bourke  v.  James,  4  Mich.  336;  Hallock  v. 
County  of  Franklin,  2  Metcalf  (Mass.)  560;  Fox  v.  Haz- 
elton,  10  Pick.  275;  Easley  v.  Railway  Co.  (Mo.  Sup.) 
20  S.  W.  Rep.  1073;  Wijnn  v.  Railway  Co.  (Ga.)  17  S. 
E.  Rep.  &i9;  Fessenden  V.  Sager,  53  Me.  531;  Scott  v. 
Waldeck,  11  Neb.  525  (10  N.  W.  Rep.  409);  Id.  (Neb.) 
10  N.  W.  Rep.  413;  Stampofski  v.  Steffens,  79  HI.  303. 
In  any  event,  then,  the  motion  for  a  new  trial  should 
not  have  been  sustained.    For  this  error  the  judgment 

below  is  BBVEBSBD. 
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George  W.  Ferguson  v.  The  Chicago,  Milwaukee  i22-S2i 
&  St.  Paul  Railway  Company,  Appellant. 

Kogrligenee:  duty  of  crew.  Employes  in  charge  of  an  engine  hare 
the  right  to  assume  that  a  switchman  who  was  attempting  to 
8  mount  on  the  front  foot-board  for  the  purpose  of  making  a 
switch,  has  succeeded  in  doing  so,  where  he  is  hidden  from  theii 
view  by  the  boiler;  and  are  not  required  to  stop  the  engine  to 
ascertain  \%  hether  he  has  done  so. 

C<  iNTRiBUTORY  NEGLiGBNCB.    A  switchman  who  voluntarily  steps  into 

1    the  middle  of  a  track  in  front  of  an  engine  which  he  intends  to 

board,  instead  of  getting  on  at  the  side,  which  he  can  do  with 

4    safety,  is  guilty  of  such  contributory  negligence  as  will  prevent  a 

recovery  for  an  injury  caused  by  his  slipping  and  falling  in  front 

of  the  engine. 

Hf  Aiing  Oatery:  jury  question.  Plaintiff,  a  switchman  on  defend- 
ant's railroad,  fell  while  attempting  to  climb  upon  the  foot-board 

8  of  a  slowly  moving  switch  engine,  but  caught  hold  of  the  foot- 
board by  which  he  was  dragged  one  hundred  and  sixty-seven  feet, 
and  his  foot  was  crushed.  During  this  time,  he  continually  cried 
out  for  the  engineer  to  stop.  A  person  on  the  foot-board  near  the 
center,  though  standing,  would  be  shut  off  from  the  view  of  those 
on  the  engine.  The  bell  was  ringing,  and  there  were  four  persons 
on  the  engine,  all  of  whom  testified  that  they  heard  no  outcry,  but 
stopped  the  train  at  once,  on  being  signaled  by  a  bystander.  Held, 
the  fact  that  plaintiff's  outcry  was  heard  by  persons  standing  at  a 
distance  from  the  engine,  would  not  justify  holding  that  it  was 
heard  by  those  on  the  engine,  and  that  there  was  no  evidence  of 
negligence  on  the  part  of  any  of  the  employes,  which  would 
render  the  defendant  liable  for  the  injury. 

Appeal  from  Woodbury  District  Court. — Hon.  George 
W.  Wakefield,  Judge. 

Wendesday,  January  27,  1897. 

Action  at  law  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  in  being  run  over  by  a 
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switch  engine  in  defendant's  yards,  in  the  city  of 
Sioux  City.  Trial  to  a  jury.  Verdict  and  judgment 
for  the  plaintiff,  and  the  defendant  appeals. — Reversed. 

H.  H.  Field  and  Taylor,  Shull  dk  Farnsworth  for 
appellant. 

ArgOy  McDuffie  <&  Argo  for  appellee. 

Deemee,  J. — At  the  time  the  plaintiff  received  his 
injuries,  which  was  on  December  21,  1892,  he  was  in 
the  employ  of  the  defendant  as  a  switchman,  in  its 
yards  at  Sioux  City,  Iowa.    He  was  thirty-two  years 
of  age,  and  had  been  engaged  in  railroading,  in  the 
caj  acity  of  brakeman,  conductor,  and  switchman,  for 
eight  or  nine  years.    He  had  been  employed  in  switch- 
ing for  about  two  years  prior  to  the  accident,  and  for 
the  defendant,  about  nineteen  months  prior  thereto. 
The    defendant's  yards  extend  in  ^an  easterly  and 
westerly  direction  through  the  entire  city  of  Sioux 
City,  and  were  known  as  the  upper  and  lower  yards. 
At  the  time  plaintiff  received  his  injury,  he  was  work- 
ing.  I  the  upper  yards,  which  are  in  the  vicinity  of 
the  passenger  depot  of  the  railway  company.    At  the 
time  of  the  accident  the  company  was  using  an  ordi- 
nary road  engine  for  switching  purposes.    It  had, 
however,  taken  the  pilot  off,  and  had  placed  handrails 
and  footboards  at  the  forward  and  rear  ends  of  the 
engine.    A  few  minutes  before  10  o'clock  a.  m.  of  the 
day  in    question,  the  switch-engine    crew  received 
orders  to  go  west  on  defendant's  main  line  of  road, 
which  runs  into  Sioux  City  from  South  Dakota,  to 
help  a  freight  train  into  the  city.    A  passenger  train 
was  due  from  the  west,  however,  at  about  10  o'clock, 
aud  the  switch  engine  and  its  crew  were  compelled  to 
await  its  arrival  before  proceeding  onto  the  main 
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track.  During  the  interval,  the  switch  engine  stood 
on  what  is  known  as  the  "Joint  Track,"  north  and 
opposite  of  the  passenger  depot,  and  east  of  what  is 
called  "Douglass  Street.'*  The  engineer  and  fireman 
were  on  the  switch  engine,  and  plaintiff  and  a  fellow 
switchman,  named  Rossiter,  were  loitering  around  the 
express  oflSce,  at  the  foot  of  Douglass  street,  all  await- 
ing the  arrival  of  the  passenger  train.  The  passenger 
train  came  in  on  the  main  line  track,  which  is  imme- 
diately south  of  -the  joint  track,  and  stopped  just 
east  of  the  Douglass  street  crossing.  Thereupon 
the  switch  engine  started  to  go  westerly  on  the 
joint  track,  through  the  switches,  and  out  on  the 
main  line.  As  the  engine  started,  the  bell  was  sounded, 
and  it  continued  to  ring  until  after  the  accident 
occurred.  PlaintifE,  whose  duty  it  was  to  turn  the 
switches  so  that  the  engine  might  pass  onto  the  main 
track,  started  from  the  express  oflBce  in  a  northwest- 
erly direction,  and  ran  towards  the  side- track 
1  on  which  the  switch  engine  was  moving.    He 

s^3pped  over  between  the  rails  of  the  track  on 
which  the  switch  engine  was  running,  some  thirty  or 
forty  feet  from  where  it  started,  and  attempted  to 
jump  onto  the  front  foot-board.  In  this  he  did  not 
succeed,  but  slipped  and  fell  on  the  track,  and  the 
foot-board  of  the  engine  passed  over  him.  As  it 
passed  over  him,  plaintifE  caught  the  foot-board,  and 
was  dragged  for  more  than  one  hundred  feet,  when 
his  right  foot  was  caught  by  one  of  the  wheels,  and  so 
injured  that  amputation  was  necessary.  At  the  time 
plaintiff  received  his  injuries,  the  engine  was  running 
at  a  speed  of  from  four  to  six  miles  an  hour.  Plaintiff 
claims  that  as  soon  as  he  fell  he  commenced  to  call 
out  in  a  loud  voice,  but  that  the  engine  was  not 
stopped  until  after  he  received  his  injuries.  Three 
charges  of  negligence  are  made  in  the  petition:  First. 
In  permitting  the  foot-board  of  the  engine  to  become 
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covered  with  ice  and  snow.    Second.    Failure  on  the 
part  of  the  persons  operating  the  switch  engine  to 
keep  a  proper  watch  and  lookout  for  plaintiff,  and  in 
not  listening  for  his  signals,  or  stopping  the  engine 
after  he    had  signaled  to  have  the  same    stopped. 
Third.  "Using  an  engine  not  properly  constructed,  and 
not  intended  for  switching,  for  the  reason  that  the 
boiler  shut  off  the  view  of  the  engineer  of  persons  on 
the  foot-board  of  said  engine;  that  the  front  of  the 
boiler  projected  over  the  foot-board/  that  the  wheels  of 
the  engine  were  placed  close  behind  the  foot-board, 
and  the  engine  was  not  provided  with  a  sufl5cient  rail- 
ing to  enable  plaintiff  to  get  upon  the  foot-board,  or 
to  ride  thereon,  with  safety.    It  was  also  alleged  that 
after  the  plaintiff  had  fallen  from  the  foot-board,  he 
was  carelessly  and  negligently  pushed  along  the  track 
in  front  of  the  engine;  that  during  all  the  time  he  was 
so  being  pushed,  he  cried  out,  and  did  everything  in 
his  power  to  attract  the  attention  of  the  persons  in 
charge  of  the  engine,  but  they  failed  and  refused  to 
stop  said  engine,  by  reason  whereof  he  was  run  over 
and  injured."    The  trial  court,  in  its  instructions  to 
the  jury,  eliminated  all  charges  of  negligence  with  ref- 
erence to  the  construction  and  condition  of  the  engine 
and  foot-board,  and  submitted  the  case  solely  upon  the 
issue  of  negligence  of  persons  in  charge  of  the  engine, 
in  failing  to  keep  a  proper  lookout,  or  in  failing  to 
hear  the  plaintiff's  outcries,  or  to  stop  the  engine  after 
he  had  fallen  upon  the  track.    At  the  close  of  the  evi- 
dence, defendant  moved  for  a  verdict  in  its  favor,  for 
the  reasons: — First,  that  no  negligence  on  the  part  of 
the  defendant  or  its  employes  had  been  shown;  and, 
second,  that  there  was  such  contributory  negligence 
on  the  part  of  the  plaintiff  as  would  defeat  a  recovery. 
This  motion  was  overruled,  and  defendant  then  asked 
instructions  to  the  effect  that  under  the  facts  disclosed 
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by  the  evidence,  there  was  no  negligence,  and  plaintiff 
could  not  recover.  These  instructions  were  refused, 
and  exceptions  taken. 

This  appeal  presents  but  two  questions,  and  these 
relate  to  the  suflSciency  of  the  evidence.  Appellant 
insists  that  the  evidence  is  insuflScient  to  show  negli- 
gence of  the  persons  in  charge  of  the  engine,  either 
in  failing  to  keep  a  proper  lookout,  or  in  not  hearing 
plaintiff's  outcries,  or  in  not  stopping  the  engine  after 
he  had  fallen  upon  the  track.  And  it  further  insists 
that  plaintiff  was  guilty  of  such  contributory  negli- 
gence as  bars  him  of  recovery.  Appellee  claims,  in 
argument,  that  the  defendant's  employes  were  guilty 
of  negligence  in  not  seeing  that  plaintiff  had  fallen 
upon  the  track  in  front  of  the  engine,  and  in  not 
stopping  the  train  in  time  to  have  prevented  plaintiff 
from  being  injured. 

The  undisputed  evidence  is  that  the  plaintiff  was 
pushed  along  the  track  a  distance  of  one  hundred  and 
sixty-seven  feet  before  he  was  injured,  and  there  is 
testimony  to  the  effect  that,  from  the  time  he 
2  fell  upou  the  track  until  the  wheel  passed  over 
his  foot,  he  called  out  continuously,  and  as  loud 
as  he  could,  to  the  engineer  and  fireman  to  stop  the 
engine.  But  there  is  no  direct  evidence  that  he  was 
heard  by  these  employes  until  too  late  to  avert  the 
injury.  Appellee  says  that  the  engineer  and  fireman 
heard  his  cries,  or  that  if  they  did  not,  they  were  negligent 
in  not  hearing  them.  The  evidence  shows  that  it  was 
a  cold  morning,  with  the  wind  blowing  quite  strong 
from  the  north.  The  curtains  were  down  on  the 
gangway  of  the  cab,  on  both  sides;  the  bell  of  the 
engine  was  ringing;  the  passenger  train  had  just 
arrived;  and  there  was  more  or  less  noise  there  from 
the  wagons  and  vehicles,  and  other  noises  incident  to 
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the  arrival  and  departure  of  trai  ns.    A  witness  who  was 
on  his  way  to  the  freight  house,  and  who  was  about 
one  hundred  and  sixty  feet  from  plaintiff  when  he  was 
injured,  heard  his  outcries,  and  says  it  was  a  general 
outcry  from  the  first,  that  he  distinctly  heard  it,  and 
that  it  attracted  his  attention.    Another  witness,  who 
was  a  little  distance  west  of  the  express  oflSce,  at  the 
foot  of  Douglass  street,  saw  Ferguson  as  he  passed 
him,  going  to  the  engine;  saw  him  go  to  the  track 
that  the  moving  engine  was  on,  and  watched  him  as 
be  stood  there,  until  the  engine  came  up  and  he 
attempted  to  get  onto  the  footboard;  saw  him  slip  and 
fal-,  and,  to  quote  his  own  words:  "As  soon  as  he  slipped 
I  gave  the  signal  to  stop.  There  was  some  wind  blowing. 
I  succeeded  in  attracting  the  attention  of  the  fireman. 
As  soon  as  they  got  my  signals  they  stopped  pretty  quick. 
The  bell  of  the  engine  was  ringing  at  the  time.  There 
was  more  or  less  noise  around  there  from  wagons, 
etc.    I  kept  giving  the  signal,  and  hollered  several 
times,  until  I  got  their  attention;  hollered  loud,  and 
made  the  ordinary  signal  for  stopping.    I  was  on  the 
fireman's  side  of  the  engine,  about  twenty-five  feet 
from  the  track.    They,  apparently,  did  not  hear  me. 
As  soon  as  I  attracted  their  attention  they  stopped.  1 
did  not  hear  Ferguson  call  but  once.    I  heard  him 
holler  once  when  he  first  fell.''    At  the  time  the  acci- 
dent occurred,  two  parsons  were  in  the  cab  of  the 
engine  besides  the  fireman  and  engineer.  One  of  these 
was  the  fireman  of  the  switching  crew,  and  the  other 
was  the  general  yard  master.    No  question  is  made 
but    that    these    men    were    properly    there,    nor 
is    there    any    serious    claim    that    they    in    any 
manner     interfered     with     the     fireman     or     the 
engineer    in     the     perfoimance     of     their    duties. 
The    engineer    did    not    see    plaintiff    until    after 
the  engine  was  stopped,  and  it  is  doubtful,  from  the 
evidence,  if  he  could  have  seen  him  at  any  time.    The 
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yard  master  saw  t'ergnson  as  he  was  going  to  the 
front  end  to  get  on,  but  as  he  went  onto  the  track,  he 
passed  out  of  sight  of  those  in  the  engine,  because  the 
front  end  of  the  boiler  interfered  with  the  view.  The 
fireman  knew  nothing  of  any  mishap  until  he  saw  the 
witness,  who  was  at  the  express  ofBce,  making  an 
outcry  and  giving  signals,  and  he  immediately  gave 
the  engineer  a  signal  to  stop,  which  was  done  as  soon 
as  possible  after  the  fireman  had  given  the  word. 
He  says  that  he  supposed  that  the  plaintiff  was 
on  the  front  end  of  the  engine,  and  that  he  did  not 
know  what  the  trouble  was  until  after  the  engine 
stopped.  The  switching-crew  foreman  did  not  know 
that  anything  was  wrong  until  he  heard  some  one 
"hollering"  outside.  This  outcry  he  heard  but  once> 
and  he  immediately  jumped  off  the  engine  and  ran 
towards  the  forward  end,  but  the  engine  stopped 
before  he  reached  the  head  end.  He  says  that  the 
fireman  told  the  engineer  to  stop  immediately  after 
he  heard  the  outcry  from  some  one  on  the  outside. 
Each  and  all  of  these  witnesses  say  that  they  heard 
no  outcry  except  the  one  which  the  fireman  recog- 
nized, and  by  reason  of  which  he  gave  the  signal  to 
stop.  And  there  is  no  evidence  contradictory  to  this, 
unless  we  are  prepared  to  say  that  the  jury  was  justi- 
fied in  finding  that  they  did  hear,  from  the  fact  that 
two  witnesses  who  saw  the  accident  from  the  outside 
heard  the  plaintiff's  outcries.  We  do  not  think  that 
such  an  inference  is  a  fair  one.  The  situations  of  the 
persons  in  the  engine  was  so  different  from  that  of 
the  bystanders,  that  the  fact  that  they  saw  plaintiff 
fall,  and  heard  his  outcries,  does  not  show  that  the 
persons  who  were  in  the  engine  did.  Nor  do  such 
circumstance  tend  to  overcome  the  positive  evidence 
of  these  men  who  were  in  the  engine.  As  said  in  the 
case  of  Ford  v.  Railroad  Co,  69  Iowa,  627  (21  N.  W. 
Rep.  587  and  29  N.  W.  Rep.  755):     "A  circumstance 
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entirely  consistent  with  direct  evidence,  does  not 
raise  an  inference  in  rebuttal  of  it.  And  a  verdict 
based  upon  such  circumstances,  and  in  contravention 
of  direct  evidence,  cannot  be  sustained."  None  of  the 
persons  on  the  engine  knew,  or  had  reason  to  believe, 
that  plaintiff  was  not  upon  the  foot-board  at  the 
front  end  of  the  engine,  until  they  heard  the  outcries 
of  the  bystanders.  As  he  passed  onto  the  side-track,  in 
front  of  the  engine,  he  disappeared  from  the  sight 

3  of  the  men  who  were  on  the  engine.    The  front 
end  of  the  boiler  entirely  obscured  him  from  view. 

The  men  who  were  handling  the  engine  had  the  right 
to  assume  that  he  had  succeeded  in  mounting  the  foot- 
board, and  were  not  bound  to  stop  the  engine  to  ascer- 
tain whether  or  not  he  had  done  so.  The  engine  was 
moving  at  the  ordinary  rate  of  speed,  and  no  claim  is 
made  that  there  was  any  carelessness  in  this  respect. 
As  soon  as  any  one  on  the  engine  heard  an  alarm,  he 
immediately  gave  the  signal  to  the  engineer  to  stop, 
and  this  signal  was  promptly  obeyed,  and  the  engine 
was  brought  to  a  full  stop  within  a  few  feet.  We  do 
not  think  there  was  any  negligence  on  the  part  of  the 
defendant's  employes,  and  are  constrained  to  hold 
that  the  defendant's  motion  for  a  verdict  should  have 
been  sustained,  or  his  requests  for  instructions  granted. 
II.  If  there  had  been  suflBcient  evidence  to  take 
the  case  to  the  jury  on  the  issue  of  negligence,  still  we 
think  plaintiff  could  not  recover,  because  of  his  want 
of  care,  contributing  to  the  injuries  complained 

4  of.    The  foot-board  and  hand-rail  at  the  forward 
end  of  the  engine  extended  a  foot  beyond  either 

rail,  and  there  was  a  hand-rail  and  a  foot-board  at  the 
rear  of  the  engine.  The  plaintiff  could,  with  safety, 
have  mounted  the  forward  foot-board,  without  placing 
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came  to  where  he  was,  and  then  to  have  stepped  onto 
the  foot-board.  This  he  could  have  done  without  the 
least  danger  from  accident  should  he  have  missed  his 
hold,  or  fallen  in  the  attempt  to  board  the  engine.  He 
voluntarily  took  the  most  dangerous  course,  when  oth- 
ers comparatively  safe  were  at  hand,  and,  in  so  doing, 
placed  himself  in  a  position  to  prevent  recovery. 
We  do  not  mean  to  be  understood  as  holding  that  if 
the  persons  in  charge  of  the  engine  failed  to  exercise 
ordinary  care  in  stopping  it  after  they  knew  that 
plaintiff  had  missed  his  hold,  or  had  slipped  and  fallen, 
that  plaintiff's  contributory  negligence  would  prevent 
his  recovery.  Such  is  not  the  case  we  are  now  con-> 
sidering.  We  have  in  mind  a  case  where  the  engineer 
or  fireman,  or  both,  failed  to  keep  a  proper  lookout, 
and,  by  reason  thereof,  ran  down  a  person  to  whom 
they  owed  the  duty  of  watchfulness  to  avoid  injuring 
him.  Applying  the  facts  disclosed  by  this  record  to 
such  a  supposed  case,  it  will  be  seen  that  the  negligence 
of  the  defendant's  employes  (conceding  them  to  have 
been  negligent  in  this  respect,  for  the  purposes  of  the 
case)  was  not  the  sole  cause  of  the  injury.  But  for  plain- 
tiff's concurring  and  co-operating  fault,  the  accident 
would  not  have  happ  ened.  For  the  errors  pointed  out, 
the  judgment  of  the  district  court  is  bxvbbsbd. 
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APPENDIX 

Notes  of  Cases  Not  Otherwise  Reported. 


HughO'Neil,  Appellant,  v.  Mabgarbt  O'Nbil. 
Motion  for  alimony— dismissal—adjudication  as  to  attorney 

FE£S. 

Appeal  from  Page  District  Owr^— Hon.  A.  B.  Thornbll,  Judge. 

Friday,  Dbcbmbsb  11, 1896. 

This  appeal  is  from  an  order  granting  to  the  defendant  temporary 
alimony  in  a  suit  for  divorce.    Plaintiff  appeals.— 4/^rrned. 

W,  P.  Ferguson  for  appellanl 

C,  8.  Keenan  for  appellee. 

GiYEN,  J.— I.  Plaintiff  filed  his  petition  for  a  divorce  on  the  ground 
of  desertion,  and  the  defendant  ans  A^ered,  alleging  that  plaintiff  had 
become  ungrateful  and  overbearing,  and  abusive  to  such  extent  that 
she  was  compelled  to  leave  him.  On  the  same  day,  she  filed  her 
motion,  asking  six  hundred  dollais  temporary  alimony.  Plaintiff 
thereupon  dismissed  his  cause  of  action,  and  the  defendant  filed  a  fur- 
ther motion,  **  for  judgment  for  costs  and  attorney's  fees,  for  the  rea- 
80Q  that  the  plaintiff  has  dismissed  his  action,  and  that  the  said 
expenaes  have  been  made  through  the  fault  of  the  plaintiff."  ITie 
plaintiff  filed  a  motion  to  strike  that^part  of  defendant's  motion, 
claiming  for  attorney's  fees,  which  motion  to  strike  was  sustained. 
The  court  held  that  the  dismissal  of  plaintiff's  action  did  not  operate 
as  a  dismissal  of  defendant's  answer  as  a  cross-bill  for  alimony.  There- 
after plaintiff  filed  a  reply  to  the  cross-bill,  denying  any  mistreatment  on 
his  part,  and  alleging  that  the  separation  was  voluntary,  admitting  that 
as  the  fruit  of  their  joint  labor  they  had  accumulated  nine  thousand 
dollars,  and  alleging  that  after  their  separation,  defendant  had  received 
two  thousand  five  hundred  dollars  in  cash,  in  full  settlement  of  all 
claim  for  alimony  and  maintenance,  and  relinquishing  to  plaintiff,  by 
quit-claim  deed,  all  claim  for  dower  in  his  real  estate.    The  case  was 
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heard  on  defendant's  claim  for  alimony,  and  considerable  eyidenos 
inteoduced  as  to  the  financial  condition  of  the  parties,  as  to  what  had 
already  been  given  to  the  defendant,  and  the  agreements  between 
them.  Upon  this  evidence,  the  court  seems  to  have  concluded  that 
the  defendant  was  not  entitled  to  permanent  alimony  or  maintenance^ 
and,  as  the  defendant  has  not  appealed,  we  are  not  called  upon  to 
review  this  conclusion.  The  court  sustained  defendant's  motion  for 
temporary  alimony,  allowing  her  seventy-five  dollars  for  attorney's  fees 
and  fifty  dollars  for  expenses  in  preparing  for  trial;  and  it  is  from  this 
order  that  plaintiff  appeals. 

n.  Plaintiff  contends  that  the  sustaining  of  his  motion  to  strike 
defendant's  motion  for  judgment  for  attorney's  fees,  was  an  adjudica- 
tion against  the  defendant's  right  to  attorney's  fees,  and  that  the 
court  had  no  jurisdiction  to  thereafter  allow  it.  Defendant's  motion 
for  six  hundred  dollars  temporary  alimony,  that  remained  undisposed 
of,  included  the  subject  of  attorney's  fees;  and  her  second  motion  was 
properly  stricken,  not  upon  the  ground  that  she  was  not  entitled  to  an 
attorney's  fee,  but  because  it  was  merely  duplicating  the  pending 
motion.  The  fact  that  the  plaintiff  had  dismissed  his  cause,  did  not, 
tinder  the  state  of  the  pleadings,  deprive  the  court  of  jurisdiction  to 
inquire  as  to  the  defendant's  right  to  alimony.  Plaintiff  had,  by  his 
action,  caused  the  defendant  to  incur  expenses,  including  an  attor- 
ney's fee,  in  preparing  for  the  trial;  and  it  was  clearly  within  the 
power  and  discretion  of  the  court  to  make  an  allowance  therefor  in 
favor  of  the  plaintiff,  and  to  render  judgment  against  the  defendant 
for  the  allowance.    The  judgment  of  the  district  court  is  affibmbd. 
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L  M.  Rbssbr,  Appellant,  ▼.  n  alter  Davis. 

UUimCTIOM— USB  OF  DBADf^DAJCAGBS. 

J^ppwlfrom  DaUas  District  (7<mr4.— Hon.  J.  H.  Henderson,  Judge. 

Friday,  Dbobmbbr  11, 1896. 

Suit  in  equity  to  enjoin  the  defendant  from  maintaining  a  tile 
drain  connecting  with  a  drain  which  passes  through  the  land  of  one 
Bobinson,  and  onto  the  land  of  the  plaintiff.  There  was  a  decree  dis- 
missing  the  plaintiff's  petition,  and  he  appeals.— 4^rfiiMi. 

CardeU  S  Nichols  tat  appellant. 

S.  D.  Nichols  for  appellee. 

JEtOTHROOK,  O.  J.— The  plaintiff  is  the  owner  of  a  farm  of  eighty 
acres,  which  adjoins  the  farm  of  A.  D.  Robinson.  The  two  tracts  of  land 
are  in  the  same  quarter  section.  There  is  a  public  road  along  the  section 
line  on  the  west  side  of  both  farms.  The  defendant  owns  a  farm  sit- 
uated across  the  road  from  the  farm  of  Robinson.  There  is  low,  wet 
land  and  a  pond  on  and  near  the  line  between  the  farms  of  Robinson 
and  the  plaintiff,  (n  the  year  1889,  the  plaintiff  and  Robinson  placed 
tiling  in  this  low  land,  in  such  a  way  as  to  make  a  system  of  drainage 
on  both  of  their  farms.  The  tiling  was  laid  so  as  to  conduct  the 
drainage  down  through  the  plaintiff's  land,  and  the  main  drain  curred 
back  so  as  to  make  the  discharge  from  the  system  from  an  eight-inch 
tile  on  the  line  of  Kobinson's  land.  There  were  lateral  branches  from 
both  farms  to  the  main  line  of  tile.  There  is  a  pond  on  the  land  of 
the*  defendant  across  the  road  from  the  land  of  Robinson.  In  July, 
1898,  the  defendant  laid  a  line  of  tiling  from  this  pond  in  a  diagonal 
direction  down  to  and  across  the  public  road,  and  to  Robinson's  line, 
and  there  connected  it  with  a  line  of  tiling  laid  by  Robinson  as  part 
of  the  system,  and  which  passed  through  Robinson's  land  down  to 
and  oyer  the  line  between  his  farm  and  that  of  the  plaintiff.  The 
aboye  is  the  situation  of  the  phice  in  question.  It  might  be  better 
understood  if  we  were  to  cause  a  diagram  of  the  lands  and  tiling  to  be 
published  with  this  opinion;  but  we  do  not  think  that  is  necessary. 

As  we  haye  said,  the  defendant  made  the  connection  at  the  line  of 
Robinson's  land  in  July,  1898.  This  suit  was  commenced  in  August 
of  the  same  year.  It  was  tried  in  the  district  court  in  the  month  of 
l7oyember  following.  A  large  number  of  witnesses  were  examined  on 
the  hearing.  Their  testimony  was  mainly  directed  to  the  question 
of  whether  the  act  of  the  defendant  in  making  a  connection  with 
Robinson's  tiling,  was  or  would  be  any  damage  to  the  land  of  the 
plaintiff.    Of  course,  the  testimony  of  the  witnesses  consisted  largely 
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of  opinion  and  speculation  as  to  the  effect  of  the  oonnection.  There 
had  not  been  sufficient  time  to  enable  witnesses  to  testify  intelligenHj 
as  to  the  effect  of  defendant's  act.  But  a  most  controlling  fact  in 
support  of  the  finding  of  the  district  court  is  that  the  farm  of  the 
defendant  la  what  is  called  in  law  the  ^dominant  estate,"  and  the 
farms  of  Robinson  and  the  plaintiff  the  '^rvient  estates."  The  nat- 
ural drainage  from  defendant's  farm,  or  that  part  of  it  where  his  pond 
is  situated,  is  on  and  across  the  land  of  Robinson,  down  on  the  land  of 
the  plaintiff.  A  number  of  years  ago  there  was  an  open  ditch  from 
the  pond  down  to  the  road,  and  the  drainage  from  the  ditch  passed 
over  or  under  the  road,  and  on  Robinson's  land.  The  tiling  was  laid 
in  this  ditch  by  the  defendant.  It  is  true,  the  open  ditch,  by  lapse  of 
time  and  failure  to  clean  it  out,  was  not  as  well  defined  as  when  it  was 
first  dug;  but  the  right  of  the  defendant  to  maintain  the  open  ditch  is 
not  and  cannot  be  questioned.  The  only  real  question  is  whether  the 
defendant  ought  to  be  enjoined  because  he,  by  a  connection  with  the 
tiling  on  Robinson's  land,  causes  the  water  from  his  land  to  be  dis- 
charged undeirground,  instead  of  on  the  surface.  There  is  a  very 
decided  preponderance  of  the  evidence  that  the  discharge  of  the  water 
underground  is  less  likely  to  be  a  damage  to  the  plaintiff  than  it  was 
before  the  connection  was  made;  and  we  think  the  eyidence  fairly 
shows  that  Robinson  consented  that  the  defendant  might  make  the 
connection;  and  it  fairly  appears  from  the  evidence  that  the  main 
trouble  with  the  plaintiff  is  that  the  insufficient  discharge  or  outlet 
from  his  main  line  of  tiling  is  the  principal  cause  of  the  trouble  of 
which  he  complains.  We  decide  this  case  upon  the  fact  that  the 
plaintiff  has  not  shown  that  any  damage  or  injury  has  been  done  to 
his  land  by  the  act  of  the  defendant.  It  is  therefore  unnecessary  to 
enter  upon  an  examination  and  discussion  of  the  law  pertaining  to 
the  rights  of  the  adjoining  owners  of  land,  in  the  matter  of  damages 
for  wrongfully  causing  a  discharge  of  water  from  higher  to  lower 
lands.    The  decree  of  the  district  court  is  iLFFiBMSD. 
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J.  &  T.  Brandenbitro  t.  Konrad  Kkllbr,  el  al.^  Defendants, 

APPKAL— DISMISSAL— NOTIGB. 

Appeal  /ram  Dee  Moines  District  Cbttr/.— Hon.  Jambs  D.  Smythk, 

Judge. 

Thursdat,  Dbobmbbr  11,  1896. 

Action  in  equity  for  the  foreclosure  of  a  mortgage  for  the  pay 
ment  of  an  amount  alleged  to  be  due  on  a  promissory  note  it  was 
given  to  secure.  There  was  a  hearing  on  the  merits  and  a  decree  for 
the  pMntifta.—Dismissed. 

Blake  S  Blake  and  La  Monte  Oowles  for  appellants. 
Fower,  Huston  A  Power  for  appellees. 

BoBiNSON,  J.— On  the  twenty-fourth  day  of  April,  1««6,  Fred 
Peterson  and  Margaretha  Peterson,  made  to  the  plaintiffs  a  promis- 
sory note  for  the  sum  of  five  hundred  and  fifty  dollars,  with  interest 
thereon  at  the  rate  of  eight  per  cent  per  annum,  payable  three 
years  after  its  date  To  secure  the  payment  of  the  note,  the  Peter- 
sons executed  a  mortgage  on  a  lot  in  an  addition  to  the  city  of  Bur- 
lington. They  afterward  sold  and  conveyed  the  lot  to  the  defendants, 
Konrad  Keller  and  Henry  Keller,  who  now  own  it  The  other  defend^ 
ants  are  alleged  to  have  some  interest  in  the  mortgaged  premises. 
The  Petersons  are  now  non-residents  of  this  country,,and  the  action 
is  brought  for  the  foreclosure  of  the  mortgage  and  sale  of  the  lot  for 
the  payment  of  the  amount  due  on  the  note.  The  district  court  ren- 
dered a  decree  of  foreclosure  as  prayed. 

The  defendants  claim  that  the  amount  due  on  the  note  was  fully 
paid  on  the  eighteenth  day  of  January,  1890.  In  view  of  the  disposi- 
tion we  are  required  to  make  of  the  case,  we  deem  it  proper  to  say 
that  we  have  read  the  record  with  much  care,  and  are  satisfied  that 
the  amount  due  on  the  note  was  paid  to  Theodore  Guelichat  the  time 
stated,  but  was  never  accounted  for  by  him  to  the  plaintiffs.  There 
is  much  conflict  in  the  evidence  in  regard  to  the  authority  Qf  Quelich 
to  receive  the  money,  but,  as  the  note  and  mortgage  are  in  the  posses- 
sion of  the  plaintiffs,  the  burden  \%  as  on  the  defendants  to  show  that 
the  payment  to  Guelich  had  the  effect  to  pay  the  note.  We  strongly 
incline  to  the  opinion  that  the  record  submitted  to  us  fails  to  show 
that  Guelich  was  authorized  to  receive  the  money  for  the  plaintiff, 
sad  that  the  preponderance  of  the  evidence  shows  that  he  was  not 
But  we  have  searched  the  record  carefully,  without  success,  to  find 
•vidanoe  that  an  i^peal  has  been  taken  from  the  decree  of  the  distrio 
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court.  We  do  not  find  any  reference  to  an  appeal.  Since  it  is  not' 
shown  that  this  court  has  jurisdiction  of  the  case,  we  cannot  do  oth- 
erwise than  to  dismiss  it.— Dismissed. 


E.  OoNKOB  ▼.  GHA.RLES  A.  Bbnnkb,  Appellant. 

APPB4L  OBHTDTOATB— BSSBNTIAL8— 4)nBSTIONS  DCyOLYSD. 

AppfUfr(nn  Kossuth  District  Otmr^.— Hoir.  W.  B.  Quabton,  Judge. 

Fbidat,  Dbcbmbeb  11, 1896. 

Action  at  law  to  recoyer  the  contract  price  for  certain  nursery 
stock  sold  and  deliyered  to  defendant.  Trial  to  a  jury.  At  the  con- 
clusion of  the  evidence,  plaintiff  filed  a  motion  for  a  yerdict.  This 
motion  was  sustained,  and  the  court  rendered  judgment  fer  plaintiff 
for  the  amount  of  his  claim.    Defendant  appeals  ~i>i«mw<Mi. 

/.  C  Raymond  for  appellant. 

Qto.  S.  Clarke  for  appellee. 

Dbbm ER,  J  —The  amount  inyolyed  being  less  than  one  hundred 
dollars,  a  proper  certificate  from  the  trial  judge  is  necessary  to  give  us 
Jurisdiction.  A  certificate  was  granted  in  this  case,  the  formal  part  of 
which  is  as  follows:  "The  amount  in  controyersy  in  the  aboye  enti- 
tled action  being  less  than  $100,  and  there  being  questions  of  law 
involyed,  upon  which  it  is  desirable  to  have  the  oi^nion  of  the 
supreme  court,  this  court  certifies  the  following  questions  of  law  for 
the  opinion  of  the  supreme  court."  Appellee  contends  that  this  cot- 
tificate  is  insufficient,  because  it  does  not  state  that  the  questions 
certified  are  inyolved  in  the  case,  and  he  relies  upon  the  case  of  Lamb 
D.  Ross,  84  Iowa,  578  (51  N.  W.  Rep.  48).  The  certificate  in  that  case 
is  in  almost  the  exact  language  of  the  one  giyen  in  this,  and  we  there 
held  that  such  a  certificate  was  insufficient.  The  questions  presented 
•eem  to  be  ruled  adyersely  to  appellant  in  McAlister  v,  SqfUy,  65 
Iowa,  719  (23  N.  W.  Rep.  189);  ScaU  Co.  v.  Reed,  52  Iowa,  807  (8  N.  W. 
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W.  0.  Eabl^,  Appellant,  y.  Hattib  Brink,  et  al. 

Habris  v.  Bbink,  100  Iowa,  866,  foixowsd. 

Appeal /ram  AUamakee  DistrM  OcmH^— Hoir.  E.  E.  Go<»jnr,  Judge. 

Satobdat,  Dbokmbbb  19, 1896. 

Plaintiff,  a  creditor  of  John  Harris,  deceased,  brings  this  action 
to  set  aside  a  conveyance  of  certain  real  estate  made  by  deceased  to 
the  defendant,  and  to  charge  said  real  estate  with  said  indebtedness. 
Plaintiffs  petition  was  dismissed,  and  judgment  for  costs  rendered 
against  him,  from  which  he  appeals.— iSet^erMd. 

BUUweU  S  Stewart  for  appellant 

if.  B,  Hendrick  for  appellee. 

QiVBN,  J.— L  Except  as  to  the  question  of  the  alleged  indebted* 
ness  of  John  Harris  to  the  plaintiff,  and  appellee's  knowledge  thereof, 
tue  issues  and  facts  in  this  case  are  the  same  as  in  the  case  of  Harri$ 
V,  Thii  Appellee  (decided  at  the  special  session  December  9, 1896)  100 
Iowa,  366  (69  N.  W.  Bep.  684).  We  are  in  no  doubt  but  that  the 
estate  of  John  Harris  is  indebted  to  the  plaintiff  upon  the  promissory 
note  of  one  hundred  dollars  set  out,  as  alleged,  and  that  defendant 
knew  of  that  indebtedness  when  she  received  the  deed  in  question. 
For  the  reasons  given  in  the  case  of  Harris  v.  This  ApptUef^  we  con- 
clude that  the  decree  of  the  district  court  should  be  reversed.  The 
case  will  be  remanded  for  decree  in  conformity  with  this  opinion.— 
Rbybbssd, 
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OuYE  P.  JuDKms  T.  E.  A.  GuiLBBRT»  et  oL,  Constituting  The  Boa&d 

OF  MsDiOAL  Examiners,  and  J.  F.  Kennedy,  Secretary, 

Appellants. 

X)OLLBQB  y.  GUILBSBX,  100  lOWA,  218,  FOLLOWBI>. 

Appeal  from  Keokuk  Superior  VourL—Hoif.  Joseph  C.  Bube;  Judges 

Satubdat,  Deobmbxk  12, 1896. 

MiUon  Remley  and  Bmmiel  F.  Miller^  Jr^  for  appellants. 

•    John  E,  Craig,  James  C,  Davis^  and  A,  Hollings worth  to>T  appellee. 

.  Given,  J.— L  PlaintiflP,  a  graduate  of  the  College  of  Physicians 
and  Surgeons  of  Keokuk,  Iowa,  prays  that  a  writ  of  mandamus  issue, 
commanding  the  defendant  to  issue  to  him  the  certificate  as  proTided 
for  insection  i,  chapter  lOl,  Acts  Twenty-first  General  Assembly.  The 
proceedings  had  in  this  case  are  the  same  as  those  had  in  the  case  of 
.  Said  College  v.  These  Defend  ants  (decided  at  the  present  [December, 
1896]  special  session),  100  Iowa,  218  (69  N.  W.  Rep  458),  and  the  ques- 
tions presented  on  this  appeal  are  the  same  as  those  presented  and 
passed  upon  in  that  For  reasons  given  in  that  opinion,  the  Judg- 
ment of  the  superior  court  in  this  case  is  bbveksbd. 


J.  P.  HiATT  V.  Peter  Nelson,  Appellant 
Appeal  certificate— es3entials~dbnial  in  ABSTRitor. 
Appeal /^om  Mahaska  District  (7our^— Hon.  A.  R.  Dewbt,  Judge. 
Saturday,  December  12, 1896. 

This  is  an  action  to  recover  the  rent  reserved  in  a  certain  lease 
made  and  executed  by  one  William  Crowby  to  the  defendant,  for  the 
term  of  one  year  from  and  after  the  first  day  of  March,  1891,  at  the 
agreed  rental  of  one  hundred  and  sixty  dollars  per  year. 

The  defendant  admitted  the  execution  of  the  lease,  and  further 
pleaded  that  the  plaintiffs  assignor  failed  and  refused  to  give  him 
the  possession  of  the  premises  at  the  time  agreed  upon,  and  that  b^ 
reason  thereof  he  has  been  damaged  to  the  sum  of  one  hundred  and 
fifty  dollars.  Defendant  further  says  that  he  paid  eighty  dollars  on 
the  contract  before  he  was  fully  aware  of  the  extent  of  his  damage^ 
and  that  this  was  more  than  he  owed  the  plaintiffs  assignor  under 
the  lease,  and  he  asks  Judgment  for  the  sum  of  one  hundred  and  fifty 
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dollars,  in  addition  to  the  eighty  dollars  still  alleged  to  be  due  the 
plaintiff,  'i  he  case  «  as  tried  to  a  jury,  resulting  in  a  yerdict  and  judg- 
ment for  plaintiff,  and  defendant  Skppeals.—DismissecL 

Byron  W,  Preston  for  appellant 

Bolton  S  McCoy  and  F,  2>.  Reid  for  appellea 

Dbemeb,  J.— The  first  question  to  be  considered  is,  whether  a 
certificate  is  necessary  to  giye  us  Jurisdiction. 

The  plaintiff  asks  judgment  for  eighty  dollars,  the  balance  which 
he  claims  is  due  him  on  the  lease  executed  by  defendant 

In  his  original  answer  the  defendant  admitted  the  execution  of 
the  lease,  but  claimed  that  he  was  damaged  by  failure  to  get  posses- 
sion of  the  premises  at  the  time  agreed  upon  in  the  sum  of  one  hun- 
dred and  fifty  dollars,  and  he  asked  judgment  against  plaintiff  for 
costs. 

In  an  amended  answer  and  counter-claim,  filed  after  the  verdict 
was  returned,  and  at  the  same  time  the  certificate  hereinafter  referred 
to  was  granted,  defendant  asked  '^judgment  for  the  said  sum  of  one 
hundred  and  fifty  dollars  in  additfon  to  the  eighty  dollars  still  alleged 
to  be  due  by  the  plaintiff.** 

It  is  manifest  that  when  the  case  was  tried,  there  was  but  eighty 
dollars  inTolyed,  and  it  further  appears  that  there  was  no  issue  taken 
on  the  amended  answer  and  counter-claim.  Indeed,  it  seems  to  ha  o 
been  disregarded  by  the  parties  and  by  the  court,  for  the  court  pro- 
ceeded to  grant  a  certificate  for  an  appeal  to  this  court.  Moreover, 
the  pleadings,  as  amended,  show  that  under  the  facts  as  stated,  the 
defendant  could  not  have  obtained  judgment  for  more  than  the  differ- 
ence between  the  rent  receiyed,  eighty  dollars,  and  the  amount  of  the 
damages,  one  hundred  and  fifty  dollars— or  seventy  dollars.  We  have 
frequently  held  that  the  amount  in  controversy  is  to  be  determined 
from  the  allegations  of  the  pleadings  rather  than  from  the  prayer 
thereof.    Oooper  v.  Dillon,  56  Iowa,  »67  (9  N.  W.  Rep.  802). 

The  certificate,  in  so  far  as  material,  is  as  follows: 

••I,  A.  R.  Dewey,  judge,  ♦  *  ♦  do  hereby  certify  that  there  is  a 
question  of  law  which  arose  in  the  trial  of  this  cause,  upon  which  it  is 
desirable  to  haye  the  opinion  of  the  supreme  court  Said  question  is 
as  follows^ 

The  certificate  does  not  state  that  the  question  oertifiedis  inyolyed 
in  the  case,  and  it  is  therefore,  insufficient  Lamb  v.  Ross,  84  Iowa, 
578  (61  N.  W.  Bep.  48);  Connor  v.  Bennke,  100  Iowa,  747  (69  N.  W.  Rep 
414). 

n.  If  it  should  be  conceded  that  a  certificate  was  not  necessary  to 
give  us  jurisdiction,  yet  we  could  not  consider  the  case  on  its  merits, 
for  the  reason  that  appellee  states  in  his  amended  abstract  '^hat  the 
amended  abstract,  together  with  the  abstract  of  appellant,  does  not 
contain  all  the  evidence.**    This  statement  is  not  denied  by  appellant 
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The  record  discloses,  that  at  the  conclusion  of  the  eyidence,  plain* 
tiff  moTcd  the  court  to  instruct  the  Jury  to  return  a  verdict  for  plain- 
tiff for  the  sum  of  ninety-one  dollars  and  fifty  cents,  and  that  this 
motion  was  sustained. 

The  questions  argued  involve  a  consideration  of  the  e^  idence,  and, 
as  we  do  not  have  it  all,  they  cannot  be  considered.  We  do  not  have 
Jurisdiction:  and  the  case  is  dismissed. 


Thk  Philadblphia  Mortgage  &  Trust  Company  y.  Jambs  D. 
Stuaut,  e<  aly  Appellants. 

Fbrsonal  judgment  m  forbclosube  sustain  kd. 

Appeal  from  PoUawaUamie  District  (7ottW.— Hon.  A.  B.  Thobicrix» 

Judge. 

Wednbsday,  January  20, 1897. 

Action  for  foreclosure  of  a  mortgage,  in  which  personal  judg- 
ment was  asked  and  obtained  against  defendants  6tuart  and  \\  iud, 
and  they  appeal.— -4/^rmed. 

J,  J,  Stuart  for  appellants. 

Wharton  A  Baird  for  appellee. 

Ladd,  J.— The  defendant  Johnson  executed  the  mortgage  upon 
which  plaintiff  obtained  judgment,  and  thereafter,  September  SO,  1889, 
conveyed  the  mortgaged  premises  to  the  defendants  Stuart  and  Wind. 
The  deed  contained  this  clause:  ''Subject,  however,  to  a  mortgage 
given  to  the  Philadelphia  Mortgage  &  Trust  Company  of  Philadel- 
phia, Pennsylvania,  for  three  thousand  dollars,  and  interest,  which  the 
grantees  hereby  assume  and  agree  to  pay."  In  their  cross-petition, 
filed  February  18, 1895,  the  defendants  ask  that  such  deed  be  reformed 
by  striking  therefrom  the  clause  quoted,  as  haying  been  placed  therein 
by  fraud.  The  answei  filed  by  plaintiff  denies  this,  and  the  issue  of 
fact  thus  presented  is  the  only  question  for  determination  No  useful 
purpose  will  be  served  by  a  discussion  of  the  evidence.   It  is  sufficient 
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Hbnrt  Craig  t.  C.  A.  Sylvester,  Appellant. 
Appeal— REVIEW — conflicting  evidence. 

Appeal/rom  Floyd  District  CowW.— Hon.  P.  W.  Burr,  Jndge^ 
Monday,  January  25, 1897. 


This  is  an  action  upon  three  counts:  One  for  work  done  in 
placing  a  wall  under  defendant's  building,  which  is  averred  to  be 
worth  one  hundred  dollars;  in  another  the  sum  of  ten  dollars  is 
claimed  for  work  done  in  raising  certain  joists  in  plaintiffs  building; 
and  in  another  count  fifteen  dollars  is  claimed  for  raising  and 
straightening  walls  of  a  building,  and  five  dollars  and  sixty  cents 
is  claimed  for  stone  window  sills  furnished  the  defendant.  Defend- 
ant admits  receiving  the  sills,  and  says  they  were  to  be  ofFset  bv  the 
use  of  defendant's  buggy,  loaned  to  plaintiff.  He  admits  the  agree- 
ment to  place  the  wall  under  his  building,  but  says  that  said  building 
was  to  be  leveled  up,  and  the  joists  therein  raised  and  straightened, 
and  that  the  contract  price  therefore  was  seventy-five  dollars;  that 
he  has  paid  plaintiff  the  sum  of  fifty-five  dollars  on  said  work.  The 
defendant  denies  all  other  allegations  in  said  counts.  In  a  counter- 
claim the  defendant  avers  that  said  work  was  not  done  as  agreed, 
and  not  properly  done,  by  reason  of  which  defendant  was  compelled 
to,  and  did  hire  other  persons  to  complete  it,  at  a  cost  of  forty-three 
dollars;  and  judgment  is  demanded  for  fifty  dollars.  In  a  reply, 
plaintiff  admits  the  payment  on  account  of  the  work  done,  of  thirty- 
seven  dollars,  and  denies  all  other  allegations  of  the  answer.  The 
cause  was  tried  to  a  jury,  and  a  verdict  for  seventy-one  dollars  and 
eighty-eight  cents  returned  for  the  plaintiff.  Plaintiff  remitted  all  in 
excess  of  sixty  dollars,  and  a  judgment  was  entered  for  that  amount, 
from  which  defendant  appeals.  -Affirrmd. 

BauUon  A  Brown  for  appellant. 

No  appearance  for  appellee. 

KiNNE,  C.  J.~I.  It  is  claimed  that  the  price  of  the  stone  sills 
was  paid  by  the  use  of  def e  idant*s  sulky.  As  to  this,  the  evidence 
was  conflicting,  and  the  jury  may  well  have  found  that  tiiese  weienol 
ihesills  which  were  paid  for  by  the  use  of  the  sulky.  r 

Vol.  100  la— 48 
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n.  The  Jury  found  specially  that  all  the  work  done  by  plaintill 
for  the  defendant  was  under  one  contract,  which  was  for  one  hundred 
dollars,  and  that  but  thirty-seven  dollars  was  paid  thereon.  There  was 
eyidence  sufficient  to  sustain  these  Endings.  The  Jury  also  found 
that  it  did  not  cost  the  defendant  anything  to  complete  the  work 
which  plaintiff  had  agreed  to  do.  From  both  abstracts  presented,  it 
is  difficult  to  determine  the  real  facts  as  to  certain  claims  of  the  par- 
ties. We  discover  no  reason  for  interfering  with  the  Judgment  The 
motions  will  be  orerruled.— Affibmkd. 
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ABATEMENT— See  Pbaot.  ». 
ACCESSORY— See  Crim.  Law,  « 

ACKNOWLEDGMENT. 

1.    Interested  Notary— C7orpora<»on5~An  acknowledgment  of  a 
mortgage,  taken  by  a  notary  public  who  is  a  stockholder  in  a 
bank  which  is  beneficiary  under  the  mortgage,  is  Toid.— Smith 
V.  Clark,  605. 
t*       Record  N oticb  —The  record  of  such  mortgage  is  not  construct- 
ive notice  to  a  sheriff  who  levies  an  execution  on  the  mort- 
gaged property.— /dem. 
ACTIONS— See  Estates,  »;  Pract.  ', »,  « 
ADJUDICATION— See  Demurrer;  Plead.  ',  and  page  743. 
ADMINISTRATORS- See  Contracts,  ». 
ADULTERY-See  Crim.  Law,  V 
ADVANCEMENTS-See  Wills,  », «. 
ADVERSE  POSSESSION-SeeLiM.  Act.  K 
ALIENS -See  Estates,  »,  *. 

ALIMONY — See  Motion  for;  Dismissal;  Adjudication  as  to 

Attorney  Fees.- O'Neil  v.  O'Neil,  748. 
APPEAL— See  Pract.  Sup.  Ct.;  Justice  and  Mayor;  Schools,  *, 
ASSAULT—See  Crim.  Law,  ». 

ASSIGNMENT— See  Judgments,  ';  Mortgages,  «;  Pract.  \  ^ 
ASSIGNMENT— GENERAL-See  General  Assignment. 

ATTACHMENT  —  See   Attorneys;    Damages,    »;    Evid.  »; 
Pract.  •, »;  Pract.  Sup.  Ct.  «'. 

1.  Advice  of  Attorney— Plaintiff  in  attachment  is  not  relieved  of 

liability  for  exemplary  damages  in  wrongfully  suing  out  the 
same,  merely  because  he  made  a  fair  statement  of  all  the  facts 
within  his  knowledge  to  his  attorney,  before  the  writ  was  sued 
out;  but  he  must,  in  good  faith,  have  believed  that  he  had  a 
good  ground  of  attachment.— Union  Mill  Co.  v.  Prenzler,  540. 

2.  Oare  of  Attached  Property— Direction  of  Plaintiff— 

Where  a  sheriff,  levying  an  attachment,  delivered  the  property 
to  a  receiptor,  by  direction  of  the  plaintiff  in  the  attachment  t 

Sinall  figures  refer  to  subdiyisions  of  ladex.    The  others  to  page  of  report. 
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he  is  not  liable  for  the  negligence  of  the  receiptor.— Citizens 
National  Bank  v.  Loomis,  266. 

8.  Sheriff  and  Attaohinir  Plcdntiff— Joint  Demurber— When 
an  action  is  brought  against  the  sheriff  for  levying  an  attach- 
ment upon  the  property  of  a  third  person,  and  jointly  against 
the  plaintiff  for  directing  the  levy,  a  demurrer  interposed  by 
the  defendants  jointly,  on  the  ground  that  no  sufficient  notioe 
to  release  was  given,  should  be  overruled,  for  no  notice  at  all  is 
required,  to  recover  of  the  attaching  plaintiff.— Bradley  v. 
Miller,  169. 

4.  Notice   to  Kelease— Under  McClain's  Code,  section  4195, 

providing  that  an  officer  shall  be  protected  from  liability  for 
a  levy  on  property  belonging  to  a  third  person,  unless  such 
person  gives  notice  that  the  property  belongs  to  him,  stating 
the  nature  of  his  interest,  how  it  was  acquired,  and  for 
what  consideration,  a  notice  to  the  sheriff  given  by  the 
claimant  of  property  taken  under  attachment,  which  fails  to 
state  the  source  of  claimant's  interest,  or  the  consideration 
paid  therefor,  is  insufficient  to  charge  the  officer.— /dew. 

5.  None  Needed  to  Hold  Attaching  P/atn/^— But,  where  such 

unlawful  levy  was  made  under  the  direction  and  authority 
of  the  attaching  plaintiff,  notice  is  not  necessary  in  order 
to  render  such  plaintiff  liable  to  the  claimant  of  damages, 
in  a  suit  for  conversion.  What  the  rule  would  be  in 
replevin  is  left  undecided.— /de^n. 

ATTORNEYS— See  Attachments,  ^;  Contracts,  \ 

"Agreement  by"— Defined — An  order  by  an  attorney  to  a 
sheriff  to  turn  over  property  attached,  to  a  third  person 
for  safe  keeping,  is  not  an  agreement,  within  Code,  section  VI 8, 
providing  that  no  evidence  of  an  agreement  of  an  attorney 
shall  be  received  except  the  statement  of  the  attorney,  or  his 
written  agreement,  or  an  entry  thereof  on  the  records  of  the 
court— Citizens  National  Bank  v.  Loomis,  266. 

ATTORN KY  FKES- See  Damages  •;  Pracf.  «,  •  and  page  748. 

AUSTRALIAN  BALLOT— See  ELEcrioxs,  \  \  \  *. 

BAILMENT-See  Damages,  «. 

BANKS. 
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of  the  currency  had  objected  thereto,  and  that  it  was  under- 
stood by  all  parties  that  the  note  created  no  liability  against 
the  defendant.— First  National  Bank  v.  Felt,  680. 
2.       Sam K— Evidence  that  such  note  was  executed  to  a  bank  by  one 
of  its  officers  to  take  the  place,  on  the  books,  of  a  note  from 
a  debtor,  after  the  comptroller  of  the  currency  had  objected 
thereto;  that  the  bank  officers  agreed  that  the  note  should 
create  no  liability  against  the  defendant;  that  the  debtor's 
note  was  also  retained  by  the  bank,  and  a  mortgage  taken 
thereafter  to  secure  the  same, -shows  that  the  defendant's 
note  was  without  consideration.— /dem. 
BILL  OF  EXCEPTIONS -See  Pract.  Sup.  Ct.  ". 
BONA  FIDE  PURCHASER— See  Fraud,  ';  Negot.  Inst.  \ «, ». 
BUNDS— See  Schools  *. 
BOOKS  OF  ACCCUNT-See  Evid.  »,  ^ 
BRIBERY-See  EviD.  «>. 
BURGLARY— See  Crim.  Law,  \ 

BUYER— GOOD  FAITH -See  Fkaud.  ';  Neoot.  Instr.  ', «, ». 
CANCELLATION— See  Fraud.  '. 

CERTIORARI- See  Highways,  >;  Pract.  ^  ". 

Jurisdiction  of  Superior  Court— Construction  of  StattUe— 
Under  McClain's  Code,  section  769,  which  gives  the  superior 
court  jurisdiction  in  all  civil  mcUtem^  with  certain  exceptions, 
not  including  certiorari^  said  court  can  entertain  certiorari  pro- 
ceedings, though  said  statute  does  not  mention  certiorari, — 
College  of  Physicians  v.  Guilbert,  213. 

CHALLENGE  -See  Crim  Law,  ». 

CHANGE  OF  VENUE— See  Crim.  Law,  «;  Justice  and  Matob; 
Pract  ",*«,  *^ 

CHILDREN-SERVICES -See  Parent  aw  Cnii.i>,\*. 

CLAIMS— ESTATES,  \  *. 

COLLATERAL  AFTACK— See  Pract". 

COMITY— See  Rail.  \ 

COMPROMISE -See  Pract.  w 

CONFLICT  OF  LAWS— See  Estates,  •/• 

CONSIDERAT/ON-See  Bank.  i-  CoRPOR.';  ^vii>.  *V 

CONSOLIDATION-See  I?iXAZ\l  PRACT.Sup.  Ct.  V 

CONSTITUTIONAL  L A^^^^  ^^^..-V-  ^      ^^^^^^  .., 

commvcvm  ~  s^  ,^,a^.  »;  i^----  "^^  ^ 

Plead.  \  ^^    ^^^^  o«^Vu«^^ 

f      rr/^»4.«»^^    «..     .     .  ..   _  i.^  •  *^^-rt  tract  i^    ^   _    Att€\tv\\^» 
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2.  Repeal  by  Implication— Acts  Twenty-second  General  Assem- 
bly, chapter  1.  providing  for  the  establishment  of  a  board  of 
public  works  in  cities  containing  over  thirty  thousand,  was 
not  repealed,  and  boards  of  public  works  established  there- 
under abolished,  by  Acts  Twenty-third  General  Assembly 
(March  13, 1890),  for  the  extension  of  the  limits  of  certain  cit- 
ies (including  those  covered  by  previous  acts),  which  acts  provide 
for  biennial  elections  on  the  first  Monday  in  April,  commenc- 
ing in  1890,  of  elective  officers.^Sherman  v.  City  of  Des 
Moines,  88. 
CONSTRUCTION  OF  STATUTES— See  Crim.  Law,«;  Elections^ 
•;  Pract.  «. 

CONTRACTS — See  Construction, ';  Evid.»;  Land  Sale  Com.; 
Pract.  «;  Prin.  and  Aobnt;  Schools,  \  «. 

1.  Admbaistrator— Personal  Liability— A  written  agreement  recit- 

ing that  a  firm  of  attorneys,  had  been  advising  the  heirs  of 
an  estate,  and  had  procured  the  appointment  of  a  named 
person  as  a  co-administrator  thereof,  and  that  such  co-admin- 
istrator as  such,  promises  to  pay  a  certain  sum  for  such  services 
and  to  reimburse  them  for  moneys  expended,  in  consideration 
for  which  they  are  to  release  him  and  his  co-administrator 
from  all  claims  on  account  thereof,  is,  when  signed  by  the 
co-administrator,  individuallf/,  his  individual  contract,  on 
which  he  may  be  sued  individually,  whether  the  services  were 
to  the  estate  or  not.— Argo,  McDuflae  &  Argo  v.  Blondel,  358. 

2.  jyiviBibihty— Construction— A  contract  for  the  sale  of  a  separa- 

tor and  engine  is  divisible,  and  the  purchaser  cannot  rescind 
the  contract  in  its  entirety  for  breach  of  warranty  as  to  the 
engine  alone,  where  the  warranty  as  to  the  engine  and  the 
separator  are  separate,  and  the  contract  provides  that  the  war- 
ranty as  to  one  shall  not  apply  to  the  other,  nor  in  any  way 
aflfect  the  payment  of  the  purchase  price  of  the  other,  and  the 
consideration,  though  stated  in  one  lump  sum,  is  the  aggre- 
gate of  prices  agreed  upon  as  to  the  different  parts,— notwith- 
standing that  the  property  was  described  as  an  establishment. 
— Aultman  &  Taylor  Co.  v.  Lawson,  569. 
8.        8afwe— It  cannot  be  urged  against  the  divisibility  of  a  con- 
tract for  the  purchase  of  a  threshing  outfit,  consisting  of 
several  parts,  that  the  consideration  is  stated  as  a  gross  sum, 
where  it  appears  that  this  is  the  aggregate  of  the  prices 
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but  pays  no  rent,  is,  on  surrendering  the  farm,  liable  to  account 
for  the  value  of  such  personal  property,  and  is  entitled  to  com- 
pensation for  permanent  improyements  made  on  the  farm. — 
Walker  v.  Walker,  99. 

5«  Lease— ^v^ence— Under  a  lease  of  a  building  which  fixes  a 
certain  rent  and  provides  that  the  rent  shall  be  a  lesser  sum 
until  the  landlord  shall  cause  the  premises  to  be  heated  by 
steam,  there  is  no  obligation  to  furnish  steam,  except  as  a 
condition  precedent  to  recovering  the  higher  rental.  Noth- 
ing is  required,  at  all  events,  except  sufficient  heat  to  make 
the  premises  comfortable,  and  the  burden  of  showing  that 
this  was  not  furnished,  is  on  lessee.— Gatch  v.  Garretson,  252 . 

6.  OorporationB— Power  of  Agent  to  Modify  Contract— Com- 

tract  Provision  Against  if odi/fca<io/»— Notwithstanding  a  pro- 
vision in  a  contract  between  a  corporation  and  a  private  party, 
that  no  agent  shall  have  power  to  waive  or  modify  the  contract, 
an  agent  having  authority  to  do  so,  may  validly  waive  compli- 
ance with  any  of  its  conditions  —Robinson  &  Co.  v.  Berkey  & 
Martin,  186. 

7.  Gamlnff  Oontmot— Evidence  of  Intent— Conjlicting  Evidence 

on  Appeal— The  question  whether  a  contract  for  the  purchase 
of  grain  through  a  broker,  contemplated  an  actual  delivery  of 
the  grain,  or  merely  a  purchase  on  margins,  and  was  therefore 
invalid,  is  to  be  determined,  not  only  from  the  contract,  but 
also  from  the  conduct  of  the  parties  themselves,  and  where  the 
evidence  as  to  intent  conflicts,  this  court  will  not  interfere  with 
the  finding  —Press  &  Co.  v.  Duncan,  855. 

8.  Land  Purchase — Variance  Between  Deed  and  Con^rac^— Where 

a  contract  for  the  sale  of  lands  designated  the  several  tracts  by 
name,  and  for  further  description  gave  the  names  of  the 
owners  of  adjoining  tracts  forming  the  boundaries  of  the 
lands  sold,  a  deed,  in  which  there  is  a  variance  as  to  the  names 
of  the  owners  of  lands  described  as  boundaries,  is  not  objec- 
tionable for  non-compliance  with  the  contract,  where  it  appears 
that  it  is  the  land  intended  to  be  conveyed.— Wilson  v.  Riddick, 
697. 

9.  Rescission— Estoppel— Defendant  contracted  to  convey  land 

to  plaintiff  at  a  fixed  price  per  acre,  the  deed  was  submitted  to 
plaintiff  for  examination,  and  it  appeared  therefrom  that  there 
was  a  small  shortage  in  acreage,  and  that  title  was  not  in 
defendant,  but  in  his  wife,  who  signed  the  deed.  No  objection 
was  made  by  plaintiff,  and  the  deed  was  deposited  in  escrow, 
as  agreed.     Held,  the  plaintiff  was  estopped  from  afterwards 
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objecting  to  the  shortage  and  the  condition  of  title,  as  ground 
for  rescission. —/(Zem. 

10,  Speoiflo  Performance— Df/att/^  of  Conlraci^A,  purchaser  is 
not  entitled  to  specific  enforcement  of  a  contract  to  convey 
land,  after  his  default  in  making  payments,  which,  by  the 
terms  of  the  contract,  operated  as  a  forfeiture  of  all  his  rights 
thereunder,  without  proof  of  a  waiver  of  such  provision  by  the 
vendor.—Foot  v.  Bush,  522. 

!!•  Conditional  Land  Sale— A  contract  for  the  exchange  of 

lands,  entered  into  by  one  of  the  parties  thereto,  upon  con- 
dition that  his  wife  should  consent  and  join  with  him  in 
the  conveyance  to  be  made  under  the  contract,  is  condi- 
tional, and  cannot  be  specifically  enforced,  against  husband 
or  wife,  unless  the  wife  consents  so  to  do— Venator  v. 
Swenson,  295. 

12.  Substantial   'Performaxioe— Construction— A  contract  for   a 

monument,  after  gi^  ing  the  exact  dimensions  of  various  parts, 
provided  for  a  "cap,  the  same  as  cap  on  the  T  monument,"  which 
was  of  larger  dimensions  than  the  one  called  for  by  such  con- 
tract. Held,  that  the  contract  did  not  call  for  a  cap  of  the 
precise  dimensions  of  that  on  the  T  monument,  but  one  sub- 
stantially the  same  as  that,  in  material,  design,  style  and 
workmanship,  and  dimensions  suited  to  the  smaller  monument 
ordered.— Prior  v.  Schmeiser,  299. 

13.  Teeudhera—  Damages— \  teacher  wrongfully  discharged  before 

the  expiration  of  the  school  year  for  which  she  was  employed, 
may  recover  the  entire  contract  price  where,  after  a  reasonable 
effort,  she  was  unable  to  secure  another  position,  although  she 
attempted  to  start  a  school  of  her  own,  which  proved  to  be  a 
financial  failure.— Worthington  v.  Park  Improvement  Co.  39. 

14.  Receivers -A  receiver  of  a  corporation  authorized  to  conduct 

a  college  and  employ  teachers  for  the  "ensuing"  year,  can- 
not repudiate  a  contract  with  a  teacher  for  the  ensuing 
year,  merely  because  the  college,  or  her  particular  depart- 
ment, proves  to  be  a  financial  failure,  although  the  order 
empowering  him  gave  him  authority  to  make  and  adopt 
contracts,  such  as  he  might  deem  "necessary  and  advanta- 
geous to  the  successful  operation  of  the  college."— /dem. 

15.  "Warranty— TTntyer— A  provision  in  a  contract  for  the  sale  of 

goods,  containing  a  warranty  to  the  effect  that  the  warranty 

^U»,11     ^^4.i.^l.^      ^JX A. 1 At J_ __iAl_J       M AV.-S- 
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CONTRIBUTORY  NEGLIGENCE— See  Negligence. 

CORPORATIONS  —  AOKNOWLEDGEMENXd.     »;     CONTRACTS,    •; 

EviD.  ♦, «;  JuDG.  *;  Neg.  Jnstr.  *, 

1.  Foreign— Power  of  state  Over— A  st&te  has  the  power  to  pre- 

scribe the  methods  by  which  corporations  doing  business 
w^ithin  it,  may  be  brought  into  court,  and  to  designate  the  offi- 
cer, or  agent,  either  of  the  corporation,  or  of  the  state,  upon 
whom  proper  process  may  be  served. —Sparks  v.  Accident 
Association,  458. 

2.  yUemanBLgement— Permitting  Default  to  be  Taken— Where  the 

minority  of  the  stockholders  of  a  corporation  move  for  the 
appointment  of  a  receiver,  on  the  ground  of  mismanagement, 
in  that  the  board  of  directors  had  authorized  a  defense  to  be 
made  in  an  action  on  the  corporation  note,  but  that  default 
was  fraudulently  made,  fraud  will  not  be  presumed  where  it  is 
not  shown  that  a  defense  could  have  been  successfully  made. 
—Peatman  v.  Light,  Heat  &  Power  Co  245. 

8.  Same— The  failure  of  corporation  directors  to  do  certain 
things,  is  not  a  ground  for  the  appointment  of  a  receiver  at 
the  instance  of  a  minority  of  the  stockholders,  where  it  does 
not  appear  that  the  things  omitted  could  have  been  done 
with  reasonable  effort,  with  advantage  to  the  company.— 
Idem. 

4.  Courts  of  Equity— A  court  of  equity  will  interfere  with  the 

management  of  a  majority  of  the  stockholders  of  a  corpora- 
tion, at  the  instance  of  the  minority,  only,  when  such  interfer- 
ence is  absolutely  necessary  to  the  attainment  of  justice. — 
Idem. 

5.  Remedy  at  Law— Theit  stock  was  issued  to  the  corporation's 

secretary,  at  his  instance,  for  which  he  had  paid  but  twenty- 
five  per  cent,  of  the  par  value,  is  not  a  ground  for  equita- 
ble relief,  when  the  creditors  have  an  ample  remedy  to 
recover  the  balance  d\xe,—Idem. 

6.  Minority  and  Majority— The  policy  of  a  corporation  cannot 

be  dictated  by  a  minority  of  the  stockholders,  who  think  that 
the  affairs  of  the  corporation  are  not  being  managed  for  the 
best  interests  of  the  stockholders,  and  that  a  different  policy 
should  be  adopted. — Idem. 

7.  Si&rnature  to  Note— Secretary— Under  by-laws  which  require 

all  contracts  and  agreements  entered  into  by  the  corporation 
to  be  signed  by  the  president,  and  also  require  the  secretary  to 
issue  and  countersign  all  orders  drawn  on  the  treasurer,  the 
signature  of  the  secretary  is  not  essential  to  the  validity  of  a 
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note  made  by  the  corporation,  and  signed  by  the  president— 
Idem. 
8.  Ultra  Vires  Aot—Considerfi lion— An  indebtedness  incurred 
by  a  private  corporation  in  excess  of  the  authority  conferred 
by  its  articles  of  incorporation,  is,  nevertheless,  valid  and 
enforceable  to  the  extent  of  the  consideration  received  there- 
for.— Idem, 

COSTS— See  Praot.  »,  •;  Pracf.  Sup.  Cr. «. 

CREDITOR'S  BILL-See  Fraud.  Conv.  «. 

CRIM(X4L  L  \W— See  EviD. »,  •,  >«,",  »,  «   »;  Pract.  «,  »*,  «; 
Pract.  Sup.  Ct.  ", ",  ». 

Aooe88ory-»See  post,  *». 

!•    Adultery—HARMLESS  Error— The  admission  in  evidence  of 

acts  of  sexual  intercourse,  subsequent  to  the  date  on  or  about 

which  the  act  of  adultery  declared  upon  in  the  indictment  is 

charged  to  have  been  committed,  is  not  reversible  error,  where, 

after  the  state  had  elected  to  stand  upon  the  act  testified  to  as 

being  the  first  committed,  and  as  occurring  on  or  about  the 

date  alleged  in  the  indictment,  the  evidence  as  to  the  other 

acts   was  stricken   out,   on   defendant's    motion.— State    v. 

Oden,  22. 

2.       Commencement  of  Prosecction— Though  Code,  section  4008, 

limits  the  right  to  prosecute  a  married  person  for  adultery,  to 

his  wife,  this  limitation  does  not  apply  where  the  defendant 

was  unmarried  when  the  crime  was  committed,  but  married 

before  the  finding  of  the  indictment  —State  v.  Oden,  22. 

8.  Assault— Cross-Ex AMiNATioN—/?eZct;awcy— The  prosecutrix,  in 
a  prosecution  of  her  husband  for  an  assault  upon  her  with 
intent  to  commit  murder,  may  not  be  asked,  on  cross-examin- 
ation, as  to  i\hether  or  not  she  had  stated  to  a  certain  person 
that  she  was  going  to  marry  the  defendant  for  the  purpose  of 
getting  him  to  build  a  house  for  her.— State  v.  Clark,  47. 

4,  Burfirl€u^— Criminal    Intent— /w^oxica^ion— On    a    trial   for 

burglary,  where  the  defense  was  intoxication,  evidence  that 
witness  had  been  robbed  by  defendant  shortly  before  the  bur- 
glary, is  admissible  to  show  that,  at  the  time  of  the  burglary, 
defendant  was  not  intoxicated.— State  v.  Harris,  1«8. 

5.  Challenge  to  Juror— A  challenge  to  a  trial  juror  in  a  criminal 

case  is  properly  overruled  where  it  is  based  on  his  testimony 
that  he  had  read  an  account  of  the  crime  charged  against  the 
defendant,  in  the  papers,  and  had  heard  the  matter  talked 
about,  and  had  formed  an  opinion  with  reference  to  defend- 
ant's guilt  or  innocence  which  it  would  require  some  proof  to 
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remove,  where  he  further  stated  that  he  could  render  an  impar- 
tial verdict  on  the  evidence  and  instructions,  without  regard  to 
what  he  had  heard  and  read.— State  v.  Brady,  191. 

6.  Change  of  Venue-Dt^cra/ton-On  a  motion  for  a  change  of 
venue,  because  of  prejudice  caused  by  newspaper  reports  of  the 
homicide,  and  the  fact  that  the  family  of  the  deceased  waa 
influential,  and  was  scattered  over  the  county,  it  appeared  that, 
though  defendant  was  removed  by  the  sheriff  to  another  local- 
ity on  the  death  of  the  boy  whom  he  shot,  he  was  taken  back 
in  a  few  days  to  the  place  of  the  homicide,  where  he  remained 
until  the  trial,  which  occurred  over  five  months  after  the  shoot- 
ing, and  that  the  newspaper  reports  were,  in  the  main,  temper- 
ate, though  some  of  them  referred  to  mobs  and  lynching.  The 
state  secured  a  large  number  of  aflSdavits  showing  that  defend- 
ant could  have  a  fair  trial  in  that  county.  Ileid  that  a  refusal 
of  the  motion  showed  no  abuse  of  discretion.— State  v.  Edger- 
ton,  68. 

?•  Bxoeptions— Nunc  Pko  Tunc  Order— Order  in  Vacalion—An 
order  entered  in  a  criminal  case  in  vacation,  six  months  after 
judgment,  reciting  that  the  record  did  not  show  that  exception 
had  been  taken  to  the  instructions  given,  and  that  exceptions 
should  therefore  be  entered  as  of  the  date  of  the  instructions, 
is  unauthorized,  and  of  no  effect.— State  v.  Hathaway,  225. 

8.  Evidence— (See  ante. »,  *;  post,  •, '«, ",  »,  «,  »,  «•,  «^,  *>,  ",  ",  *>,  ^  *\ 

*•.)-  Cross-examination— The  ^  itnesses  for  defendant  may  be 
cross-examined  as  to  statements  made  by  them  before  the 
grand  jury  upon  the  examination  of  another  charge  against 
defendant,  although  the  minutes  of  the  testimony  containing 
such  statements  were  not  returned  with  the  indictment  in  the 
case  at  bar.— /dcwi,  and  State  v.  Cater,  601. 

9.  Same— The  counsel  for  the  state  may,  on  the  cross-examina- 

tion of  a  witness  for  defendant,  use  a  copy  of  the  minutes  of 
her  testimony,  taken  upon  the  trial  of  another  charge  against 
defendant,  for  the  purpose  of  showing  that  she  had  formerly 
made  statements  in  conflict  with  those  made  upon  the  trial 
of  the  case  at  bar,  and  defendant  cannot  complain  because 
the  court  did  not  stop  the  proceedings  and  furnish  his  coun- 
sel with  a  copy  of  the  minutes.— /dent. 

10.  Same—On  trial  of  defendant  for  assault  on  his  wife  with  a 

razor,  with  intent  to  kill,  where  defendant  testified  that  for 
several  hours  prior  to  the  occurrence  he  had  been  drinking, 
and  had  no  recollection  as  to  the  occurrence,  or  that  he  had  a 
razor  with  him,  it  was  proper  cross-examination,  for  the 
purpose  of  impeachment,  to  ask  him  if,  on  the  morning 
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following  the  occurrence,  he  had  stated  to  a  third  person  that 
he  had  borrowed  a  razor  which  he  used  at  the  time  of  the 
assault.— A/erw,  and  State  v.  Clark,  47. 

11.  Shorthand  Refort —Admissibility  in  Subsequent  Civil  Suit — 

In  a  civil  action  for  assault  and  battery,  it  was  not  error  to 
admit  the  evidence  of  a  witness  taken  in  shorthand,  on  the  trial 
of  defendant,  for  assault  to  commit  great  bodily  injury  on 
plaintiff,  involving  the  same  assault,  in  which  said  witness  was 
fully  cross-examined,  where  the  proper  foundation  was  laid, 
and  the  reporter  who  took  the  notes  testified  at  the  civil  trial 
as  to  what  the  witness  said  in  the  criminal  trial.— Kreger  v. 
Sylvester,  647. 

12.  False   Pretenses— Inst kuctions —"  ^a/.sc/y"  Constmed^An 

instruction  in  a  prosecution  for  cheating  by  false  pretenses* 
which  used  the  word  "falsely"  to  characterize  representations 
which  will  warrant  a  conviction,  is  not  prejudiciously  errone- 
ous where  the  word  as  used  in  the  instruction  manifestly, 
meant  something  more  than  "mistakenly,"  or  "untruly,"  and 
the  jury  must  have  so  understood  —State  v.  Brady,  191. 
18.  Fraud— Similar  Frauds— All  the  claims  filed  with  the  auditor 
by  an  overseer  of  the  poor  charged  with  defrauding  the  county 
by  filing  fraudulent  claims  for  transportation  of  indigent  poor 
persons,  are  admissible  in  connection  with  evidence  tending  to 
show  that  they  were  fraudulent,  for  the  purpose  of  showing  his 
fraudulent  purpose  in  filing  the  claims  upon  which  the  indict- 
ment counts,  and  to  show  the  existence  of  systematic  scheme 
or  plan  to  defraud  the  county,  and  thus  to  negative  the  idea 
that  the  filing  of  the  claim  in  question  was  accidental.— State  v. 
Brady,  191. 

14.  Grand  Jury— Advice  of  Court  to — An  indictment  is  not 

vitiated  because  the  court  gave  instructions  relating  to  the  law 
governing  the  crime  charged,  to  part  of  the  grand  jurors,  in  the 
absence  of  the  others,  under  a  Code  provision,  that  the  grand 
jurors  may  at  reasonable  times  ask  the  advice  of  the  court; 
where  all  the  jurors  who  so  desired,  received  the  instructions. 
—State  V.  Edgerton,  63. 

15.  Panel- Selection— Under  Code,  section  286,  requiring  the 

county  auditor  to  apportion  the  number  of  grand  jurors  to 
be  selected  from  each  election  precinct,  "as  nearly  as  prac- 
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number  of  names  apportioned  it  than  it  was  entitled  to.— 

Idem, 
16«  Identifloation  of  Defendant  by  Standi^a^  XJp— During  the 
trial  of  a  criminal  case,  the  defendant's  brother,  who  greatly 
resembled  him,  took  a  seat  by  his  side,  as  a  test  of  identity. 
At  the  request  of  the  attorney  foi  the  state,  the  judge  ordered 
the  defendant  to  rise  for  identification,  against  the  objection 
of  his  attorney.  The  prosecuting  witness  then  identified  the 
one  who  stood  up  as  the  one  who  committed  the  offence  charged. 
Held^  that  the  action  of  the  court  in  compelling  the  defendant 
to  rise  was  not  error,  as  compelling  him  to  criminate  himself, 
neither  was  it  an  abuse  of  discretion  to  refuse  letting  defend* 
ant  make  the  test  attempted  by  him. -State  v.  Reasby,  231. 

17.  Included  Offenses- (See  post,  ••,  <♦,  *«)- Code,  sections  4465, 4466, 

providing  that  on  an  indictment  for  an  offense  consisting  of 
different  degrees,  the  jury  may  find  defendant  guilty  of  a  degree 
inferior  to  that  charged,  or  of  any  offense  necessarily  included 
in  that  charge,  does  not  apply  where  the  facts  show  that 
defendant  is  either  guilty  of  the  crime  charged,  or  is  innocent 
of  any  offense;  hence  the  court  need  not  charge  as  to  the  lower 
grades  of  the  crime.  — State  v.  Cater,  501. 

18.  Indictment—  Conatruciion^An  indictment  charged  that  defend- 

ant made  an  assault  upon  his  wife,  and  did  then  and  there  cut 
her  with  a  razor,  "with  felonious  intent  then  and  there  to  kill 
and  murder  her."    Held,  as  battery  is  not  essential  to  the  crime 
charged,  the  allegation  concerning  it  may  be  treated  as  sur- 
plusage, ^d  so  doing,  it  is  clear  that  the  phrase  "then  and 
there,"  Inst  used,  refers  to  the  assault;  and  the  indictment  is  a 
sufficient  charge  of  assault  to  murder,  under  the  statutory  rule 
that  the  indictment  shall  enable  a  person  of  common  under- 
standing to  know  that  said  charge  was  intended  —State  v. 
Clark,  47. 
19#        Indorsement  o:^— Witnesses  in  Contrad'ction — It  is  not  nec- 
essary that  the  name  of  a  witness  for  the  state,  called  merely 
for  the  purpose  of  contradiction,  should  appear  indorsed 
upon  the  indictment.— /dcr/i. 

20.  Instructions— (See  ante,  ";  post,  **,  *•,  «>)— CoNSTRUcnoN  of 
Ch KHGK— RetMsonfible  Doubt — A  charge  that  defendant  can- 
not be  convicted  unless  the  state  has  overcome  the  pre- 
sumption of  innocence,  and  has  made  out  every  material 
allegation  of  the  indictment  beyond  all  reasonable  doubt, 
and  that  satisfactory  proof  is  required,  and  that  no  mere  pre- 
ponderance of  testimony  will  be  sufficient  to  warrant  a  convic- 
tion, unless  so  stroni?  as  to  remove  all  reasonable  doubt  of 
guilt,  is  not  objectionable  as  authorizing  a  conviction  on^a 
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"mere  weight  or  preponderance"  of  evidence —-State  v. 
Brown,  60. 

21,  Same— On  trial  for  larceny,  a  charge  as  to  the  value  of 

the  property  taken,  containing  a  recital,  "If  you  find, 
from  the  evidence,  that  defendant  did  take  and  carry 
away  the  property  referred  to,"  is  not  objectionable,  on  the 
ground  that  there  was  evidence  in  the  case  as  to  other 
property  aside  from  that  mentioned  in  the  indictment, 
where,  from  the  remainder  of  the  charge,  it  was  clear  that 
the  words,  "property  referred  to,"  meant  the  property 
referred  to  in  the  indictment.— idem. 

22.  Emphasizing — Underscoring  Parte— The  underscoring  of  words 

in  the  instructions  submitted  to  the  jury  in  a  criminal  trial,  is 
improper,  as  its  tendency  is  to  give  undue  weight  and  force  to 
the  words,  or  sentences,  underscored,  and  thereby  to  prevent 
the  jury  from  giving  the  other  portions  of  the  charge  the 
weight  and  consideration  which  they  should  have.— State  v. 
Cater,  501. 

28*  Statute  of  Limitations— An  instruction  directing  a  jury  in  a 
criminal  case  to  inquire  whether  defendant  had  committed  the 
crime  at  any  time  within  the  three  years  prior  fixed  by  the 
statute  of  limitations,  is  not  erroneous,  although  the  facts  lim- 
ited the  inquiry  to  a  much  less  time.— State  v.  Waddle,  57. 

2#.  Jury— Exemption  prom  Jury  Duty— The  judges  of  election 
may  return  for  grand  jurors  persons  over  the  age  of*  sixty-five 
years,  under  Code,  section  2M,  requiring  them  to  return  sev- 
enty-five competent  persons  liable  to  serve  as  jurors,  as  the  pro- 
vision of  section  228,  exempting  persons  orer  sixty-five  years  of 
age  from  jury  service,  creates  a  personal  privilege  which  may 
be  waived.— State  v.  Edgerton,  68. 

25.  Laroeny— (See  ante  «';  post  «>)— Evidence  that  the  prosecuting 

witness,  on  the  morning  of  the  theft  of  his  harness,  found  tracks 
leading  from  his  barn  to  a  place  where  a  horse  and  cart  had 
been  hitched,  and  followed  the  tracks  of  the  cart  to  within  a 
short  distance  of  defendant's  home;  that  it  rained  just  before 
the  theft;  that  two  tracks,  evidently  made  by  the  same  vehicle, 
were  plainly  seen;  that  a  cart  was  found  standing  in  defend- 
ant's yard,  and  that  the  harness  was  found  two  days  afterwards 
in  a  box  which  defendant  was  shipping  to  another  state,— is 
sufficient  to  sustain  a  conviction,  notwithstanding  evidence 
tending  to  show  an  alibi  and  that  defendant  purchased  the 
harness  from  third  persons.— State  v.  McKinstry,  82, 

26.  Contradiction— Where  the  owner  of  stolen  goods  testified 

that  they  were  worth  a  certain  sum,  he  cannot  be  impeached 
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by  evidence  that,  in  a  suit  to  recover  their  value,  he  had 
placed  a  larger  value  on  them.— State  v.  Brown,  50. 

27.  Ceo.«8-Examination— The  owner  of  stolen  hogs,  who  has  . 

testified  on  his  direct  examination,  in  a  prosecution  for 
^  larceny  of  the  hogs,  as  to  missing  them  from  his  pen,  or 
pasture,  cannot  be  asked  on  cross-examination  as  to  having 
trouble,  or  a  personal  encounter,  with  defendant,  where,  up 
to  that  time,  no  evidence  has  been  introduced  to  connect 
defendant  with  the  thett-^Idem. 

•28.  Fixing  Time— The  owner  of  stolen  hogs  may  be  asked,  in*  a 

prosecution  for  the  larceny  thereof,  as  to  when  he  got 
back  certain  hogs  other  than  those  alleged  to  have  been 
stolen,  for  the  purpose  of  fixing  the  time  when  the  hogs  in 
question  were  missed — Idem. 

2Sh  MeLDsHAVLghter—Jury  Question— It  appeared  that  defendant 
took  up  some  posts  set  by  deceased  for  a  division  fence,  on 
what  deceased  believed  was  the  line  between  their  farms,  but 
which  defendant  claimed  was  not  such  line;  that  soon  after- 
ward, as  defendant  was  driving  his  seeder  over  the  line,  and  on 
that  land  claimed  by  deceased,  the  latter  stopped  it;  that 
defendant  went  where  deceased  was;  that,  during  a  fight  which 
ensued,  defendant  stabbed  deceased  with  a  pocketknife,  killing 
him;  that  the  trouble  about  the  division  line  had  existed  about 
a  year;  that  defendant  had  been  acquitted  of  trespass,  for 
which  deceased  had  him  arrested;  that  defendant  was  a  much 
smaller  and  younger  man  than  deceased;  and  that,  as  defend- 
ant knew,  a  few  days  before  the  fight,  deceased  put  his  shotgun 
in  his  wagon,  and  drove  to  the  disputed  line  There  w  as  evidence 
that,  before  such  dispute  arose,  deceased  carried  a  revolver, 
that  he  was  quarrelsome,  and  in  the  habit  of  making  threats  of 
violence  to  others.  Defendant  knew  his  character  He  testified 
that,  after  he  was  acquitted  of  trespass,  he  was  told  that  deceased 
said  that,  if  he  could  not  keep  him  off  his  land  by  law,  he  ^  ould 
with  a  shotgun;  that  he  stabbed  him  because  of  threats  that 
deceased  had  made,  and  because  he  did  not  know  but  that  he 
had  a  weapon  of  some  kind  in  his  pocket,  and  he  supposed 
that  he  would  be  killed  or  seriously  hurt  if  he  did  not  defend 
himself;  that  he  did  not  intend  to  kill  deceased,  and  aimed  to 
strike  him  in  the  leg,  somewhere;  that  while  he  was  getting 
out  his  knife,  deceased  was  following  him  up;  that  he  had  his 
knife  in  his  right  hand,  and  was  warding  off  the  blows  with 
his  left;  and  that,  if  he  had  run,  he  might  have  got  away. 
Deceased  had  no  weapon.  Held,  that  the  evidence  supported  a 
verdict  for  manslaughter.— State  v.  Warner,  260. 

Small  figures  refer  to  tubdlvidtons  of  Index.    The  others  to  page  of  report. 
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29.  Murder— (See  ante,  ",  post,  »  ",  »*,  »^)— Defenses— /mproper 
Surgery— A  person  who  inflicts  a  dangerous  wound  from 
which  death  ensues,  cannot  defend  a  charge  of  murder 
on  the  ground  that  deceased  might  have  recovered  had 
he  been  treated  according  to  the  most  approved  surgical 
methods.— State  v.  Edgerton,  6^. 

80.  Theft^On  the  trial  of  one  charged  with  fatally  shooting  a 

boy  whom  he  caught  robbing  his  melon  patch,  evidence 
that,  previous  to  the  robbery,  certain  burst  melons  were 
found  in  the  high\vay  near  the  defendant's  garden,  cannot 
be  received  as  explaining  his  presence  in  the  patch  at  the 
time  of  the  robbery,  armed  with  a  loaded  revolver;  there 
being  no  proof  that  defendant  kne^  anything  about  these 
melons,  or  that  they  came  from  his  premises,  and  stealing^ 
his  melons  would  not  justify  the  deadly  use  of  a  deadly 
weapon.— /d<?7n. 

81.  Evidence  -Limiting  -Evidence  on  the  effect  of  firinaj  a  pistol 

in  close  contact  with  and  at  a  person,  as  to  burning  the  flesh, 
or  burning  or  singeing  the  hair,  should  not  be  restricted  to 
the  effects,  in  that  respect,  from  firing  the  pistol  with  which 
the  alleged  homicide  is  claimed  to  have  been  committed,  but 
may  include  the  effects  of  firing  a  pistol  of  the  same  cali- 
ber.—State  V.  Cater,  501. 

82.  Belevancf/'-The  coroner  may  say  that  he  told  the  sheriff  in 

the  presence  of  defendant  about  keeping  defendant's 
shoes,  the  shoes  beinj?  in  evidence  in  connection  with  evi- 
dence as  to  tracks  made  by  defendant.— /dem. 

88.  Instructions— An  instruction  in  a  murder  trial,  in  which  the 
defense  is  suicide,  that  the  defendant  sets  up  no  affirmative 
defense  and  no  matters  in  extenuation,  and  relies  wholly 
upon  the  denial  of  his  guilt,  and  wholly  upon  his  anticipa- 
tion of  a  failure  by  the  state  to  prove  the  case  against  him,  is 
unfair  in  its  phraseology,  as  it  is  calculated  to  impress  the 
jury  with  the  idea  that,  in  the  court's  opinion,  the  defendant 
knows  he  is  guilty,  has  no  defense,  but  hopes  to  escape  jus- 
tice by  reason  of  the  inability  of  the  state  to  show  his  guilt. 
—State  v.  Cater,  501. 

84.  Same— The  jury  should  not  be  told  to  "follow  your  convic- 

tions" in  determining  who  is  the  guilty  m%n—[dem. 
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fails  to  do  50,  he  must  be  a  murderer,  is  erroneous  whem. 
the  only  defense  was  suicide;  as  it  is  calculated  to  confuse 
the  jury,  and  make  them  believe  that  the  defendant  must^ 
in  any  event,  make  the  proof  referred  to.— Idem. 

86.  Included  Offew^es  —  Conslrupd   Together  —  An    instruction- 

defining  involuntary  manslaughter,  is  not  erroneous 
because  it  fails  to  define  voluntary  manslaughter,  if  there 
are  other  instructions  covering  the  omission.— State  v, 
Edgerton,  68. 

87.  Province  of  Jury  ^  An  instruction  in  a  murder  trial,  in  which 

the  defense  is  suicide,  '*that  the  drawing  of  the  pistol 
shows  premeditation;  the  cocking  of  it  and  leveling  it  at  a 
particular  vital  spot,  shows  deliberation."  and  that  the 
conclusion  is  irresistible  that  under  the  law  and  the  undis- 
puted facts  in  the  case,  the  killing  of  deceased  was  an  act 
possessing  all  the  elements  of  murder  in  the  first  degree, 
and  that  it  was  murder  in  the  first  degree,— is  erroneous, 
as  it  is  a  clear  usurpation  of  the  powers  and  province  of 
the  jury.— State  v.  Cater,  501. 

88.  New  Trial— Newly  discovered  evidence  is  not  a  ground  for  a 

new  trial  in  a  criminal  case,  under  the  Iowa  statutes.— State  v. 
Cater,  50 1. 

89.  Same— A  new  trial  will  not  be  granted  in  a  criminal  case  for 

newly  discovered  evidence;  especially  where  the  evidence  in 
question  is,  merely,  cumulative.— State  v.  Waddle,  57. 

40.  Notice  of  Evidence  ^ Proo/*  o/'  Service— Troot  that  a  notice 

advising  of  proposed  additional  witnesses  in  a  criminal  trial 
.  has  been  served,  must  be  made  either  by  formal  return  like 
that  required  on  an  original  notice,  or,  else,  by  other  evidence 
showing  that  the  notice  was  in  fact  given  to  the  defendant,  as 
the  statute  requires.— State  v.  Allen,  7. 

41.  Perjury— Inciting  Perjury— i4?noMn«  of  Proo/— The  rule  that 

obtains  in  a  prosecution  for  perjury,  that  the  falsity  of  the  tes- 
timony must  be  established  by  two  witnesses,  or  the  testimony 
of  one,  supported  by  corroborating  and  independent  circum- 
stances equivalent  in  weight  to  the  testimony  of  a  single 
witness,  does  not  apply  in  a  prosecution  under  the  Code,  section 
8988,  making  it  a  crime  to  incite  or  procure  another  to  commit 
perjury,  though  no  perjury  be  committed.— State  v.  Waddle,  57. 

42.  iSame— Nor  is  it  essential  that  a  case  shall  be  pending  when  the 

false  oath  is  incited.— /clem. 

Practice— See  ante,  \ «, »,  •,  ^ 
Preparing  Trial— See  pos^,  *». 
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48*  Prinoipal  and  Aooesaory^ ^nslrucUo.n  of  Statute ^Xlnder 
Code,  section  4814,  which  abrogates  the  distinction  between  an 
accessory  before  the  fact  and  a  principal,  making  both  princi- 
pals, it  is  error  to  charge,  no  conspiracy  being  involved,  that  a 
•defendant  who  did  not  actually  commit  the  act  constituting 
the  crime,  which  was  committed  by  another,  is  guilty,  if  at  all« 
•of  whatever  offense  the  evidence  shows  such  other  to  have 
committed.  This  statute  simply  changes  the  crime  to  a  sub- 
stantive one,  and  makes  it  so  far  independent  that  one  who 
would  have  been  an  accessory  at  comm  m  la^,  may  be  dealt 
with  as  a  principal,  without  reference  to  the  prosecution  of  him 
who  would,  at  common  law,  have  been  the  principal.— State  v. 
Smith,  1. 

44.  Rape— -When  Assault  and  BATTKitr  not  Included— CAarflre— 

Where  the  only  question  contested  on  a  trial  for  rape  was  as  to 
the  consent  of  the  prosecutrix  to  the  act  of  intercourse,  it  is 
unnecessary  to  instruct  the  jury,  that  the  crime  charged  includes 
the  offense  of  assault  and  battery;  for  there  should  be  no  con- 
viction for  assault  and  battery  if  the  crime  is  clearly  rape,  nor 
where  intercourse  is  had  upon  consent.— State  v.  Beabout,  155. 

45.  Consent— An  instruction  on  a  trial  for  rape,  that  if  the  jury 

find  that  the  prosecutrix  did  not  consent  to  the  act  of  inter- 
course, directly  or  by  inference,  they  will  be  justified  in  find- 
ing that  it  was  by  force,  while  not  to  be  approved,  may  not 
constitute  prejudicial  error,  when  considered  with  the  other 
instructions. — Idem, 

46.  Cross-examination— Where  defendant  said  he  "went  to  have 

some  sport  with  the  girls,"  he  may  be  asked,  on  cross-exami- 
nation, whether  he  meant  sexual  intercourse  by  such  expres- 
sion, and  whether  he  did  not  know  that  such  intercourse  was 
a  crime. — Idem. 

47.  Robbery— Connecting  Defendant- On  a  trial  for  robbery,  it 

appeared  that  the  prosecuting  witness  had  gone  to  a  pump  near 
the  railroad  track,  to  draw  water  for  his  stock;  that  t^o  colored 
men  had  come  up  and  asked  if  they  should  not  fill  the  trough. 
Witness  gave  permission,  and  started  across  the  track.  When 
part  way  across  he  looked  back  and  saw  the  two  men  just  behind. 
A  moment  later,  he  was  struck  on  the  head,  knocked  insensi- 
ble, and  robbed.  He  identified  the  defendant  as  one  of  the  two 
men,  and  three  other  witnesses,  who  saw  the  two  colored  men 
talking  to  witness  at  the  pump,  also  identified  defendant  as  one 
of  them.  Held,  that  the  evidence  was  sufficient  to  connect 
defendant  with  the  crime.— State  v.  Reasby,  231. 
48*  Included  Offe^sks— Charge  On— On  a  trial  for  robbery, 
where  there  was  no  evidence  tending  to  show  that  the  offense 
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might  have  been  larceny,  it  was  not  error  to  fail  to  instruct 
as  to  such  oftenae,^Idem, 
49.       Prbsfmptions— If  one  is  jMresent  when  and  where  a  robbery 
takes  place,  it  is  the  presumption,  in  the  absence  of  proof  to 
the  contrary,  that  he  was  there  as  a  participant,  and  that  he 
is,  in  law,  guilty  of  all  that  was  done.— /icfem. 
M.    Self  Defense-- A.PPREHENDRD  Danger —An  instruction  which 
makes  the  right  of  self  defense  depend  upon  the  actual  neces- 
sity to  protect  one's  self,  and  not  upon  the  existence  of  reason- 
able ground  for  believing  that  it  is  necessary,  is  erroneous.— 
State  V.Smith,!. 
51.       Defense  of  Dwelling  Kovs^— ^Dwelling  House^  Defined^ 
The  fact  that  a  man  sleeps  and  keeps  his  clothes  in  the  back 
part  of  a  room  used  as  a  store,  under  an  agreement  with  the 
tenant,  does  not  justify  him  in  defending   the   building 
against  intruders,  as  his  dwelling  house,  or  private  habita- 
tion.—/rfcm. 

M*  Rule— The  killing  of  an  assailant  is  excusable  on  the  ground 
of  self  defense,  only,  when  it  is,  or  reasonably  appears  to  be, 
the  only  means  of  sav  ing  one's  own  life,  or  preventing  great 
bodily  injury,  and,  if  the  danger  can  be  avoided  by  retreat,  or 
otherwise,  the  killing  is  not  excusable.^ State  v.  Warner,  360. 

Statute  of  Limitations— See  nrUe,  ». 

Trial— See  post. «. 

58.  "Waiver  of  Time  to  Prepare  for  Trial  —  Where  defendant 
moves  for  a  continuance  on  the  ground  of  absent  witnesses 
and  the  motion  being  about  to  be  sustained,  the  state  admits 
that  the  witnesses  will  testify  as  claimed,  and  the  trial  is  then 
proceeded  with  without  objection,  he  waives  the  right  given  by 
Code,  section  4419,  that  he  should  be  entitled  to  three  days  in 
which  to  prepare  for  trial,  if,  on  entering  his  plea,  he  demands 
it.— State  V.  Harris,  189. 

COUNTERCLAIM— See  Praot.  ». 

COUNTIES -See  Schools*. 

COURTS— See  Drainage  *. 

COURT  AND  JURY— See  Jury  Question. 

COURT  AND  GRAND  JURY— See  Crim.  Law,  ". 

DAM46ES— See  Page  744— Attach  ,  ^  Contracts,  »,  "; 
Estates,  *;  Evid  , »;  Pract  ,  *,  *.  «,*>;  Pract.  Sup.  Ct.,  ", 

1.  Amount— A  verdict  for  one  thousand  dollars  for  personal 
injuries,  will  not  be  set  aside  as  excessive,  where  they  are 
serious,  and  the  evidence  tends  to  show  that  they  are  perma- 
nent.—Osborn  V.  Jenkinson,  432. 

SmttU  figures  refer  to  subdivisions  of  ludex.    The  others  to  page  of  report. 
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2,  Bailee— A  bailee  in  possession  of  goods  for  the  purpose  of  sale, 
has  such  an  interest  as  to  enable  him  to  maintain  an  action 
for  injury  to,  or  loss  of,  the  property,  from  the  negligence  of 
another.— Allen  v.  Barrett  &  Carlton,  16. 

8.  DiBflfiTurement— In  an  action  for  personal  injuries,  disfigure- 
ment caused  by  the  injury  may  be  considered  in  assessing  the 
damages.— Newbury  v.  Manufacturing  Co.  441. 

4*  Doctor  Bills— A  minor  living  ^ith  his  parents,  cannot  recover 
in  an  action  for  personal  injuries,  the  cost  of  medical  services, 
at  least,  until  he  has  paid  the  bill,  as  the  parents  are  primarily 
liable  therefor.— /of cm. 

5.  Exemplary— It  appeared  that,  while  plaintiff,  who  had  dealt 

with  defendant  for  years,  vi  as  seriously  ill,  the  latter,  fearing 
that  he  might  die,  and  that  they  would  have  to  wait  a  year  for 
their  claim  if  the  property  went  into  the  hands  of  an  adminis- 
trator, endeavored,  by  intimidation  and  threats  of  legal  process, 
to  induce  plaintiff's  wife  and  daughter  to  turn  over  some  of 
the  property,  and  failing  in  this,  they  sued  out  a  ^  rit  of  attach- 
ment, for  the  alleged  reason  that  plaintiff  was  about  to  convert 
the  property  into  cash,  for  the  purpose  of  placing  it  beyond 
the  reach  of  creditors.  Held,  that  five  thousand  dollars  for 
exemplary  damages  for  wrongful  attachment  was  not  so  exces- 
sive as  to  be  disturbed  on  appeal.— Union  Mill  Co.  v.  Prenzler, 
540. 

6.  Settingr  Fire— Insurance  as  a  Dbfknse— Defendant,  in  an 

action  to  recover  damages  for  the  negligent  burning  of  a  build- 
ing, cannot  claim  a  reduction  of  damages  in  the  amount  paid 
to  plaintiff  by  an  insurance  company,  especially  where  plaintiff 
has  agreed  to  reimburse  the  insurance  company  if  he  recovered 
of  defendant— Allen  v.  Barrett  &  Carlton,  16. 

7.  Value  of  Defendant's  Property  Destroyed — No  Defense 

— Evidence  as  to  the  value  of  the  property  of  defendants, 
destroyed  by  fire,  which  is  charged  to  have  been  negligently 
set  by  them,  is  not  admissible  in  an  action  against  them  for 
the  destruction  of  premises,  by  fire  said  to  be  communicated 
from  their  building.— /c?«m. 

8.  Total  Disability— P/6arf»wgr— An  instruction,  in  an  action  by  a 

railroad  engineer  for  personal  injuries,  which  fails  to  specifl- 
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though  incapacitated  for  manual  labor,  he  remained  able  to 
earn  money  otherwise. —Laird  v.  C,  R.  I.  &  P.  R'y  Co.  836. 
9.  Vacation  of  Jadsrinent  by  Oonfession— ^^^orney  Fees— In 
a  suit  to  set  aside  a  judgment  by  confession,  expenses  incurred 
by  the  plaintiff  in  the  litigation,  as  attorney's  fees,  hotel 
expenses  and  loss  of  time,  cannot  be  recovered  as  damages.^ 
Bull  Y.  Eeenan  &  Sons,  144. 
DECREE— See  Pkact.  ». 

DEDICATION. 

Pbescription— A  pier  erected  by  one  who  has  purchased  a  right 
to  erect  it  from  the  owner  of  the  adjoining  land,  does  not 
become  a  public  one,  merely  because  it  is  erected  near  the  site, 
of  one  which  had  previously  been  used  by  all  desiring  to  use  it 
—Mills  &  Allen  v.  Evans  &  McCutchin,  712. 

DEED — Fraud.  \  *;  Parent  and  Child,  »;Pract.  »'. 

i)6/tyery— Plaintiff  executed  a  deed  to  his  children,  leaving  it 
with  the  justice  who  took  the  acknowledgement.  The  deed 
was  sent  to  the  recorder  by  the  justice,  but  was  recalled  by  the 
plaintiff  before  it  was  recorded.  The  grantees  had  no  knowledge 
of  the  existence  of  the  deed  until  about  a  year  later,  when  plain- 
tiff's wife,  without  his  knowledge  or  authority,  gave  it  to  one 
of  the  grantees,  who  had  it  recorded.  Held,  th»t  there  was  no 
delivery  of  the  deed  by  the  grantor,  sufficient  to  render  it  oper- 
ative.—O'Connor  v.  O'Connor,  476. 

DEFAULT— See  Judg.  »,  *;  Orig.  Notice;  Pract.  ";  Pract.  Sup. 
Ct.  «. 

DELIVERY— See  Deeds;  Praot.  ". 

DEMURRER— See  attach.  »;  Plead.  », ';  Pkact.  Sup.  Ct.  \\ 

Construction  of  Statute  — The  provision  of  Acts  Twenty-fifth 
General  Assembly,  chapter  86,  that  when  a  demurrer  shall  be 
overruled,  and  the  party  demurring  answers  or  replies,  the  rul- 
ing on  the  demurrer  shall  not  be  considered  as  an  adjudication 
of  any  question  raised  by  the  demurrer,  applies  to  a  case  tried 
on  its  merits  after  the  passage  of  such  act,  although  the  ruling 
on  demurrer  was  made  before  its  passaaje.— Bibbins  v.  Polk 
County,  493. 

DESCENT  AND  DISTRIBUTION-  See  Estates,  »,  *. 
DIRECTED  VERDIC  r— See  Pract.  ". 
DITCHES-See  Drainage,  \  \ »,  ^ ». 
DIVORCE— See  Alimony. 
DOCTOR  BILLS-See  Damages,  \ 

Small  figures  refer  to  sabdivisions  of  Index.    The  others  to  page  of  report. 
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DRAINAGE-See  Page  744. 

1.  Constitutional  Law— The  nnconstitutionality  of  Acts  Twen- 

tieth General  Assembly,  chapter  186  (as  originally  enacted), 
providing  for  the  establishment  of  ditches  to  reclaim  lands, 
because  of  the  failure  to  give  a  right  of  appeal  from  the  order 
levying  the  tax,  is  not  available  in  an  action  to  enjoin  the  ool- 
lection  of  taxes  levied  to  pay  for  the  construction  of  such  a  ditch, 
where  the  tax  was  not  levied  until  after  the  right  to  appeal  had 
been  given  by  subsequent  legislation,  although  the  proceedings 
for  the  establishment  of  the  ditch  were  had  before.— Butts  v. 
Monona  County,  74. 

2.  BBteLbUBhrnent— Substantially  Similar  Surveys — A  tax  levied 

to  cover  the  expenses  of  building  a  drainage  ditch  is  not 
invalid  because  a  change  was  made  in  the  survey  originally 
fixed  upon  by  the  supervisors,  so  that  the  survey,  as  accepted, 
did  not  occupy  the  line  of  the  original,  if  it  appears  that  the 
two  surveys  corresponded  in  length,  and  were  on,  substantially, 
the  same  line.— /d€r». 

8*  Petition— The  finding  of  the  board  of  supervisors  that  a  peti- 
tion for  the  construction  of  a  public  ditch,  had  been  signed  by 
one  hundred  legal  voters  of  the  county,  involving  a  finding 
that  all  the  requirements  of  the  law  had  been  fully  complied 
with,  and  the  evidence  furnished  by  the  fact  that  the  petition 
bears  the  names  of  more  than  one  hundred  persons,  is  not 
overcome  by  the  testimony  of  a  witness  that,  in  his  opinion, 
there  were  one  or  two  less  than  one  hundred  legal  voters  on 
the  petition.— /cierw. 

4.  Rejection  o/— The  fact  that  the  county  supervisors  rejected 

that  portion  of  a  petition  made  under  Acts  Twentieth 
General  Assembly,  chapter  186,  which  sought  the  issuance 
of  bonds  for  payment  of  costs  of  drainage,  does  not  show 
that  they  also  rejected  that  portion  of  the  petition  which 
sought  the  establishment  of  the  drain,  or  abandoned  the 
proceedings  to  establish. — Idem, 

5.  PowEES  OF  County  Board— The  board  of  county  supervisors, 

in  a  proceeding  for  the  establishment  of  a  public  ditch,  under 
Acts  Twentieth  General  Assembly,  chapter  186,  has  jurisdiction 
to  establish  such  drainage  within  the  territory  and  through 
such  lands  as  it  deems  proper,  to  effect  the  object  of  reclaiming 
the  swamp  and  overflowed  lands  in  the  locality  to  be  drained. 
— Idem. 

DWELLING  HOUSE-See  Crim.  Law,  «. 
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ELECTIONS-See  School-, ». 

1*    Australian  Ballot  I«aw  -A  ballot  should  not  be  excluded  as 
bearing  an  identification  mark,  under  Acts  Twenty-fourth  Gen- 
eral Assembly,  chapter  88,  where  the  mark  relied  on  was  made 
by  the  election  officers,  and  consisted  merely  of  an  alteration 
or  addition  to  the  name  of  the  candidates,  which  was  also  made 
on  other  ballots,  so  that  it  does  not  afford  any  means  of  identi- 
fying any  particular  ballot— Cook  v.  Fisher,  27. 
2.       Official  Ballot— Though  chapter  8«,  Acts  Twenty-fourth 
General  Assembly,  provides  particularly  how  the  official  bal- 
lot shall  be  prepared,  corrected,  and  furnished,  the  making 
of  said  addition  or  alteration  did  not  prevent  said  ballots 
from  being  official  ballots,  and,  hence,  did  not  require  the 
rejection  of  the  vote  of  the  precinct  — Jrfctw. 
8.  Construction  of  Statute— ^xxah.  act  is  not  so  far  mandatory  as 

to  require  that  a  voter  shall  be  deprived  of  his  right  to 
vote,  because  a  technical  mistake  is  made  in  printing  the 
name  of  a  candidate.— /d«m. 
4.    Oontest— Estoppel  to  Object— By  Offer  of  Similar  Evidence 
—A  party  to  an  election  contest  is  not  estopped  from  objecting 
that  the  entire  vote  of  a  township  is  illegal  because  the  ballots 
cast  therein  are  all  illegal,  by  offering  in  e\  idence  ballots  cast 
therein,  for  himself,  where  he  couples  his  offer  w  ith  the  con- 
dition that  they  shall  be  counted  for  him,  only,  in  case  the 
ballots  are  declared  legal,  and  the  vote  of  the  township  held 
valid.— /iem. 
KLECTION  OF  REMEDIES— See  Pkact.  ». 

EQUITY  — See  Mecu.  Liens;   Corpob.  *,  »;  Estates,  >;  Judg.  »; 
Pract.  ",  «^;  Rescission;  Specific.  Pebform.;  Taxation,  *. 

ESTATES  OP  DECEDENTS. 

1.  CUdm— Equitablb  'Relief— " Peculiar  Circumstances** — Enti- 
tling a  claimant  against  a  decedent's  estate,  to  equitable  relief 
against  the  bar  of  the  statute,  for  failure  to  file  his  claim 
within  twelve  months  (Code,  section  2421),  are  not  shown  by 
the  fact  that  a  stranger  to  the  settlement  of  the  estate,  who 
was  also  liable  on  the  claim,  represented  to  claimant  that 
decedent's  widow,  who  was  also  liable,  was  decedent's  sole 
devisee,  and  that  she  would  give  him  additional  security,  and 
that  prior  liens  against  land  mortgaged  by  decedent  to  secure 
the  claim  would  be  paid  off,  by  reason  of  which  representa- 
tions claimant  forbore  filing  the  claim,-"at  least,  where  he 
made  no  investigation  of  the  condition  of  the  estate  for  more 
than  six  months,  and  where  said  statements  and  promises 
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were  made  without  the  authority  of  the  widow.--Schlutter  y. 
Dahling,  515. 
TATUTE  OP  LiMiTATiONS—Under  Code,  section  2421,  requir- 
ing claims  against  a  decedent's  estate  to  be  filed  within 
twelve  months^  after  notice  by  the  administrator,  unless  the 
claim  is  pending  in  the  district  court,  the  pendency  of  a  suit, 
which  on  the  death  of  a  decedent  is  not  revived  against  his 
representatives,  but  is  dismissed  as  to  him,  before  the  expir- 
ation of  the  twelve  months,  does  not  toll  the  statute. — Idem. 
8.    Desoent  and  Distribution-— Conflict  of  Treaty  and  Statute 
—Under  Constitution  of  the  United  States,  article  6,  providing 
that  the  constitution,  laws  made  in  pursuance  thereof,  and  fed- 
eral treaties  with  foreign  countries,  shall  be  the  supreme  law  of 
the  land,  notwithstanding  anything  in  the  constitution  or  laws 
of  a  state,  to  the  contrary,  a  federal  treaty  with  a  foreign 
country,  conferring  on   its   subjects,   notwithstanding  their 
alienage,  a  qualified  right  to  take  by  inheritance  lands  in  the 
United  States,  under  the  laws  here  controlling  its  descent, 
must  prevail  over  a  state  law  prohibiting  aliens  from  taking 
lands  by  descent.— Opel  v.  Shoup,  407. 

4.  SAME—Federal  Power^A  federal  treaty  ^ith  a  foreign  coun- 

try, which,  by  conferring  on  subjects  of  that  country  a  right> 
notwithstanding  their  alienage,  to  take,  by  inheritance,  lands ' 
in  the  United  States,  according  to  the  laws  here  controlling 
its  descent,  removes  from  them  the  disability  imposed  by  a 
state  statute  prohibiting  aliens  from  inheriting  lands  within 
its  limits,  does  not  alter  the  laws  of  descent  of  the  state  so  as 
to  render  it  unconstitutional  as  an  infringement  of  the  right 
of  the  state  to  control  its  internal  policy.— /rfem. 

5.  Survival  of  Action—  Damages—The  death  of  plaintiff,  pending 

suit  for  wrongful  attachment,  and  the  substitution  of  his 
administrator,  ^ill  not  prevent  the  recovery  of  exemplary 
damages  \*  hich  might  have  been  recovered  by  decedent  him- 
self .—Union  Mill  Co.  V.  Prenzler,  540. 

ESTOPPEL— See  Elections,  <;  Fraud.  Conv.  »;  New  Trial,*; 
Pract.  ";  Referees,*;  Schools,  •. 

1.    Husbcmdand  Wife— ^vtd€i?cc— Evidence  that  defendants  had 


Digitized  by 


Google 


Index.  777 

Ebtoppsl    ContiDued  to  Etid. 

2*  Ij€Uidlord*8  Lien—MoRTG age  — PRiORiTY—Landlords,  who  had 
a  chattel  mortgage  on  their  tenant's  property,  wrote  H,  who 
had  been  asked  to  make  a  loan  to  the  tenant,  that  they  would 
release  the  mortgage,  without  mentioning  a  landlord's  lien 
held  by  them.  U  understood  they  intended  to  release  the  lien, 
and  made  the  loan  secured  by  mortgage,  believing,  because  of 
the  promise  to  release,  his  would  be  the  first  lien;  and  they 
sent  the  release  understanding,  that  because  of  it,  he  would 
make  the  loan,  and  that  his  intention  was  to  have  first  lien. 
Heldy  that  H's  loan  was  prior  to  the  landlord's  lien.— Wood  v. 
.  Duval,  7-^4. 

EVIDENCE— See  Banks,  \  «;  Crim.  L\w,  \  », », ». »«. «»,  ".  •».  ",  « 
^;  Estoppel,  >;  Land,  and  Ten.  *;  Nbgot.  Instr.  »;  Pabknt 
AND  Child,  \ «;  Pract.  «»;  Pract.  Sup.  Ct..  «•;  Rail.  «,";Tax.  ». 

1.  Agrents— Declarations  of— Where  the  correspondence,  con- 

stituting a  contract  for  the  purchase  of  restaurant  fixtures, 
including  a  back  case  and  counter,  with  show  cases  and  drip 
board,  specified  the  style  of  the  back  case,  but  did  not  specify 
the  style  or  material  of  the  other  fixtures,  or  show  that  they 
were  to  be  considered  as  a  part  of  the  back  case,  evidence  of 
the  declarations  made  by  the  purqhaser  to  plaintiffs  manufac- 
turing foreman  as  to  the  style  and  material  of  the  show  case, 
counter  and  drip  board,  was  admissible,  though  such  foreman 
had  no  authority  to  make  such  a  contract  for  the  sale  of  such 
fixtures,  where  plaintifif  made  his  offer  on  memoranda  made  by 
the  foreman. -Deitrich  &  Capell  v.  Sfebbins,  426. 

2.  Agent  as  Witness— The  rule,  that  the  authority  of  an  agent 

cannot  be  sustained  by  his  own  declarations,  does  not  render 
it  improper  to  prove  his  authority  by  his  testimony.— O'Leary 
Brothers  v.  Insurance  Co.  890. 

S«  Books  of  Account— P<iro2  Fariance— Books  of  account  are 
not  the  best  evidence,  so  as  to  render  inadmissible  oral  testi- 
mony as  to  payments  credited  therein,  and  their  application.— 
Christman  v.  Pearson,  68^. 

4.  Of  Corporation— For  What  Admissible— In  an  action  on  a 
non-negotiable  note,  made  in  consideration  of  certain  cor- 
porate stock,  where  defendant  pleaded  as  a  counter-claim  a 
note  made  by  the  payee  in  consideration  of  stock  in  a  kindred 
corporation,  subsequently  organized,  and  both  parties  used 
as  evidence  the  books  of  the  original  corporation,  all  of  the 
contents  of  the  books  which  tended  to  enlighten  the  jury  on 
the  motive  of  the  parties  and  their  relations  to  each  other  in 
carrying  on  the  corporations,  was  properly  admitted.— Jack- 
son V.  Adams,  168. 
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5.  Olassifloation  by  "Witness— A  witness  may— for  the  purpose 

of  assisting  the  jury  in  reaching  the  inference  to  be  drawn  from 
a  comparison  of  the  records  of  railroad  companies,  showing  the 
sales  of  tickets  during  the  time  covered  by  the  claims  filed 
against  the  county  by  the  overseers  of  the  poor  for  the  trans- 
portation of  paupers  with  the  claims  in  evidence — classify  the 
claims  with  reference  to  the  record  of  tickets  sold. — State  v. 
Brady,  191. 

6.  Condition  of  Corporation— It  was  not  error  to  instruct  the 

jury  that  they  might  consider  the  condition  of  the  corporation 
at  the  time  of  the  trial,  so  far  as  it  might  have  a  bearing  on 
the  agreement  and  transactions  relating  to  a  promissory 
note  in  controversy. — Jackson  v.  Adams,  168. 

7.  Copy  —  OhjeeUons—A.  written  agreement  may  be  proven  by 

copy,  unless  objection  is  made  on  the  ground  that  copy  is  not 
the  best  evidence,  or  that  the  proof  of  the  loss  of  the  original 
has  not  been  made.— Graff  v.  Adams,  481. 

8.  Oross-ISzamination— A  physician  who  has  testified  for  plain- 

tiff in  an  action  for  personal  injuries,  as  to  the  nature,  extent, 
and  probable  effect  of  his  injuries,  and  the  amount  of  his 
charges,  cannot  be  cross-examined  as  to  whether  plaintiff  had 
not  told  him  that  the  injuries  received  were  due  to  his  own 
fault.— Devine  v.  C,  M.  &  St.  P.  R'y  Co.  692. 

9.  Samk— A  witness  who  has  testified  to  the  bad  moral  character 

of  another  witness,  cannot  be  questioned  on  cross-examina- 
tion as  to  whether  he  had  ever  heard  certain  persons  named, 
not  shown  to  have  been  acquainted  with  or  to  lire  in  the 
neighborhood  of  the  witness  to  whose  character  he  had  tes- 
tified, speak  of  the  latter's  character.— 5? tate  v.  Allen,  7. 

10.  Same— A  sheriff  who  has  testified  upon  direct  examination 

in  a  criminal  action,  that  after  receiving  the  warrant  for 
defendant  he  made  search  for  him,  may  be  asked  on  cross- 
examination  if  the  defendant's  father  had  not  stated  to  him 
the  day  before  the  warrant  was  served,  that  he  would  have 
the  defendant  come  up  the  next  morning  and  surrender  him- 
self, as  such  fact  would  tend  to  affect  the  credibility  of  his 
statement  that  he  could  not  find  defendant,  by  showing  that, 
under  the  circumstances,  he  was  not  likely  to  make  such  a 
search;  and  it  would  bear,  as  well,  on  the  claim  made  that 
defendant  was  evading  arrest.- /rfetw. 

11.  Direction  of  Attorney— ^*  A f/rfiement "  by  Attorney  Defined^An 

order  by  an  attorney  to  a  sheriff  to  turn  over  property  attached, 
to  a  third  person  for  safe  keeping,  is  not  an  agreement,  within 
Code,  section  213,  providing  that  no  evidence  of  an  agreement 
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of  an  attorney  shall  be  received  except  the  statement  of  the 
attorney,  or  his  written  agreement,  or  an  entry  thereof  on  the 
records  of  the  court  —Citizens  National  Bank  v.  Loomis,  2W. 

12*  Bxpert  Bvidenoe-- Machinery— FMntitTs  grain  was  destroyed 
by  fire  set  by  sparks  from  defendant's  engine,  operating  a 
threshing  machine.  A  witness  testified  that  he  had  run  an 
engine  for  about  forty  years;  had  operated  the  engine  in  ques- 
tion a  little;  that  he  had  run  similar  engines,  but  never  for 
threshing  grain.  Held,  that  the  witness  was  competent  to  tes* 
tify  as  to  the  appliances  necessary  to  keep  sparks  from  escap- 
ing from  such  engine.— Richardson  &  Bell  v.  Douglas,  289. 

18.  Value— Where  the  articles  stolen  consisted  of  a  trunk,  con- 
taining the  family  wearing  apparel,  the  wife  of  the  prose- 
cutor, having  testified  that  she  knew  the  value  of  the  articles, 
is  competent  to  testify  as  to  such  value,  though  she  may  not 
have  known  the  value  in  a  second-hand  store  or  at  public 
auction. —State  v.  Hathaway,  225. 

14.  Handwriting— f»wfrwc/K)»«— Where  i^itnesses  have  testified 
about  the  genuineness  of  a  signature,  both  from  comparison 
and  from  familiarity  with  the  signature  of  the  alleged  sub- 
scriber, it  is  proper  to  charge  that  "evidence  of  this  character 
being,  in  fact,  the  result  only  of  a  comparison  of  the  contro- 
verted signature  with  the  genuine  signature  of  thedefendantt 
as  the  same  is  remembered  and  impressed  on  the  mind  of 
the  witness,  whose  opinion  is  so  given,  or  with  other  signa- 
tures proved  to  be  those  of  defendant,  it  is  regarded  by  the 
law  as  unsatisfactory,  and  such  as  ought  not  to  overthrow 
the  direct  and  positive  testimony  of  a  credible  witness  who 
testifies  from  personal  knowledge  "—Jackson  v.  Adams,  168. 

15*  Hamdwbitino  Kxpert— a  person  whose  business  for  fifteen 
years  required  him  frequently  to  make  comparisons  of  hand- 
writings, is  competent  to  testify  as  an  expert  in  regard 
thereto,  though  he  testifies  that  he  is  not  an  expert,  in  the 
sense  of  making  it  his  business.— Christman  v.  Pearson,  684. 

16«  Explanatory  Evidence— Pr^yt/rftc^— Where  it  is  the  duty  of 
the  state  to  explain  marks  upon  a  paper,  in  order  to  make  it 
admissible,  it  will  not  be  deemed  prejudicial  error  that  the 
witness,  in  making  explanation,  was  compelled  to  impress  the 
jury  with  the  fact  that  the  marksL  were  made  to  check  up 
fraudulent  claims  charged  to  have  been  made  by  defendants.— 
State  V.  Brady,  191. 

17.  Fraud— Similar  Frauds— All  the  claims  filed  with  the  auditor 
by  an  overseer  of  the  poor  charged  with  defrauding  the  county 
by  filing  fraudulent  claims  for  transportation  of  indigent  poor 
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persons,  are  admissible  in  connection  i^ith  evidence  tending  to 
show  that  they  were  fraudulent,  for  the  purpose  of  showing  his 
fraudulent  purpose  in  filing  the  claims  upon  which  the  indict- 
ment counts,  and  to  show  the  existence  of  a  systematic  scheme 
or  plan  to  defraud  the  county,  and  thus  to  negative  the  idea 
that  the  filing  of  the  claim  in  question  was  accidental  — State 
V.  Brady,  191. 

18.  Harmless  Error— A  witness  testified  that,  shortly  after  the 
fire,  he  examined  the  smokestack  of  defendant's  engine,  and 
did  not  find  any  appliance  for  arresting  sparks.  Held,  that  in 
view  of  testimony  that,  between  the  time  of  the  fire  and  the 
time  the  witness  examined  it,  the  spark  arrester  had  been  taken 
off,  the  admission  of  the  testimony  complained  of  was  not 
prejudicial.— Richardson  &  Bell  v.  Douglas,  239. 

19«  Impecu^hment— A  witness  cannot  be  impeached  by  proving 
contradictory  statements  made  out  of  court,  where  no  foun- 
dation has  been  laid  therefor.— Kreger  v.  Sylvester,  647. 

20.  Attkmpt   by   Witness   to    Bribe— ^VoM-cxawiwa/ton— The 

fact  that  defendant's  mother  attempted  to  bribe  the  county 
attorney  to  fix  the  papers  so  that  her  son  might  escape,  is 
relevant,  and  may  therefore  be  shown  in  contradiction  of 
the  testimony  of  the  mother,  brought  out  by  the  state  on 
cross-examination.— fc^tate  v  McKinstry,  82. 

21.  Conviction  of  Felony -Under  Code,  section  3d48,  provid- 

ing that  "a  witness  may  be  interrogated  as  to  his  previous 
con\iction  for  a  felony,"  a  witness  cannot  be  asked,  on 
cross-examination,  if  he  had  been  "arrested"  for  a  felony.— 
State  V.  Brown.  50. 

22.  Limiting  Witnes-jjes  on  Impeachment— /)wcr« Won — A  court 

may.  in  its  discretion,  limit  the  number  of  witnesses,  both 
as  to  good  and  bad  reputation  of  a  witness  sought  to  be 
impeached  to  five,  and  this,  though  part  of  the  five  is  sup- 
plied by  reading  as  evidence,  what  a  motion  for  continuance 
states  absent  witnesses  would  testify  to  if  present.— State  v. 
Beabout.  155. 
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84.  Market  Value—Where  a  witness  testified  that  a  table  was 
worth  twelve  dollars  at  the  time  of  the  loss,  it  will  be  presumed 
that  the  market  value  at  that  time  was  meant,  where  the 
instructions  fixed  the  measure  of  recovery  at  the  reasonable 
market  value  of  the  property. — Huston  v.  State  Insurance  Co. 
402. 

25.  Mortality  Tables— A  mortality  table,  shown  to  be  a  standard 

table  used  by  leading  life  insurance  companies,  is  admissible 
in  evidence.  Whether  such  showing  is  essential,  is  not  decided. 
—  Kreger  v.  Sylvester,  647. 

26.  Objections— EsTOPPEL—By  Offer  of  Similar  Evidence—^ 

party  to  an  election  contest  is  not  estopped  from  objecting 
that  the  entire  vote  of  a  township  is  illegal,  because  the  ballots 
cast  therein  are  all  illegal,  by  offering  in  evidence  ballots  cast 
therein,  for  himself,  where  he  couples  his  offer  with  the  condi- 
tion that  they  shall  be  counted  for  him,  only,  in  case  the  ballots 
are  declared  legal,  and  the  vote  of  the  township  held  valid.— 
Cook  V.  Fisher,  27. 

27.  Personal  Transactions  with  Decedent— Under  Code,  section 

8689,  prohibiting  a  party  to  any  proceeding  from  testifying 
against  an  executor  as  to  transactions  w  ith  a  decedent,  a  son, 
entitled  under  his  father's  will  to  a  farm  which  his  father  pur- 
chased for  him  and  put  him  in  possession  of,  without  conveying 
it  to  him,  as  part  of  his  distributive  share,  at  its  cash  valua- 
tion, is  not  a  competent  witness  on  trial  of  exceptions  to  the 
report  of  distribution,  to  show  that  he  had  paid  for  certain 
improvements  on  the  land.— Ballinger  v.  Connable,  121. 

28.  Record  of  Bailroad-  The  records  made  by  the  agent  of  rail- 

road companies,  showing  daily  sales  of  tickets,  are  admissible 
as  substantive  evidence  under  the  same  circumstances  in  which 
they  might  be  read  to  the  jury  by  a  witness  who  knew  that 
they  were  true  w  hen  made,  but  has  no  independent  recollec- 
tion, either  before  or  after  examining  them,  as  to  the  sales  to 
which  they  refer.— State  v.  Brady,  191. 

29.  Befireshingr  Recollection— A  cashier  of  a  bank  who  testifies 

that  he  made  the  entries  in  the  bank  books  from  slips  used  in 
the  ordinary  course  of  the  bank's  business,  at  the  time  of  the 
transaction  in  question,  and  knew  them  to  be  correct,  may  be 
permitted  to  refresh  his  memory  therefrom— State  Bank  of 
Tabor  V.  Brewer,  576. 

80.  Repetition— 2>tt/y  of  Judge— \X  is  the  duty  of  the  court,  in  a 
fair  and  effective  way,  to  prevent  counsel  from  going  into  a 
matter  on  the  cross-examination  of  a  witness,  which  has 
already  been  covered,  and  the  counsel  is  himself  to  blame  if 
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such  action  put  him  in  a  ridiculous  position  before  the  jury, 
to  his  client's  prejudice.— State  v.  Brown,  50. 

dl«  B^enle'^rhi— Irrelevant  Evidence— The  petition  in  a  suit  by  a 
wife,  for  separate  maintenance,  is  not  admissible,  in  an  action 
by  her  father-in-law.  against  her  and  the  sheriff,  for  property 
seized  under  attachment  in  the  former  action,  where  the  only 
issues  in  the  replevin  suit  are  those  relating  to  ownership  and 
change  of  possession  under  a  sale  firom  son  to  father,  and 
fraud  in  making  such  sale,  and  where  the  fact  that  the  sheriff's 
possession  is  under  the  writ  of  attachment  is  not  disputed. — 
Alborn  v.  Alborn,  882. 

82*  Fraudulent  Conveyance^ln  replevin  by  a  mortgagee  against 
a  sheriff,  who  admitted  taking  certain  goods  in  attachment 
against  the  mortgagor,  but  denied  any  knowledge  of  plain- 
tiff's rights,  evidence  that  the  mortgage  was  voluntary,  and 
void  as  to  the  mortgagor's  creditors,  was  not  admissible, 
under  the  issues  tendered— Far  well  Co.  v.  Zenor,  640. 

88.  Return  of  OflQcer— Conclusivenrss— Paro/  Evidence^WheTe  a 
sheriff,  to  his  return  on  a  writ  issued  in  a  landlord's  attach- 
ment, annexed  a  receipt  of  a  third  person  for  the  property 
attached,  and  also  recited  that  he  held  the  property  subject  to 
the  order  of  the  court,  he  can  show  by  parol  that  the  property 
was  delivered  to  such  third  person  by  direction  of  the  attorney 
for  the  plaintiff  in  the  attachment.  1  he  return  was  not  required 
to  show  that  the  property  had  been  delivered  to  a  third  pet^on 
on  the  direction  of  plaintiff,  and  as  to  matters  not  authorized  to 
be  returned,  the  return  is  not  conclusive. — Citizens  National 
Bank  v.  Loomis,  266. 

84.  Secondary  and  Best— A  witness,  even  though  shown  to  be 

familiar  with  the  printed  instructions  contained  in  the  cata- 
logue furnished  by  the  manufacturers  of  an  engine,  as  to  its 
management,  cannot  testify  as  to  what  such  instructions  are, 
since,  even  if  such  instructions  are  competent  to  be  received, 
the  catalogue  itself  is  the  best  evidence  of  them.—Richardson 
&  Bell  V.  Douglas,  289. 

85.  Shorthand  Report  in  Oriminai  O&ae— Admissibility  in  Subse- 
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86.  Statute  of  FTaMde—Consttruclion  of  Statute— Code,  1878,  sec- 
tions 8663,  8664,  declaring  that  no  evidence  of  a  contract  for 
the  transfer  of  any  Interest  in  land  shall  be  competent  unless 
in  writing,  etc.,  does  not  render  inadmissible  parol  evidence  as 
to  the  identity  of  lands  described  in  such  contract.— Wilson  v. 
liiddick,  697. 

S7«  Promise  to  Pay  Debt  of  AfiOTH^u— Consideration  ^Col- 
lateral Obligation^ An  oral  promise  by  one  to  pay  a  debt  of 
his  deceased  son-in-law,  if  the  creditor  would  not  make  trou- 
ble, is  within  the  statute  of  frauds,  where  it  does  not  appear 
that  the  promisor  gained  any  personal  advantage  by  the 
creditor's  forbearance,  and  it  is  shown  that,  by  reason  of  the 
insolvency  of  the  estate,  the  creditor  would  have  received 
nothing  had  he  pressed  his  claim. — Schaafs  v.  Wentz,  708. 

38.  Tabulation  by  'Witness— A  tabulated  statement  prepared  by 
an  agent  of  railroad  companies,  from  the  companies'  records, 
in  evidence,  showing  the  sales  of  tickets  at  a  certain  station 
during  a  certain  year,  and  a  written  statement  purporting  to  be 
a  list  of  all  the  names  of  paupers  for  whose  transportation  the 
overseer  filed  claims  and  received  county  warrants,  with  dates 
and  destinations  prepared  by  the  county  auditor  from  claims, 
in  evidence,  are  admissible  in  a  prosecution  of  the  overseer  for 
fraudulently  making  such  claim  and  receiving  warrants,  and 
admissible  to  facilitate  a  comparison,  by  the  jury,  of  the  records 
and  claims,  where  the  records  are  complicated  and  the  claims 
are  numerous.— State  v.  Brady,  192. 

Z9.  Trusts— An  assignor  of  a  judgment  of  foreclosure  cannot,  under 
McClain's  Code,  section  3105,  requiring  all  declarations  of 
trusts  relating  to  real  property  to  be  executed  in  the  same  man- 
ner as  deeds,  establish  a  resulting  trust  in  the  property,  by 
parol  proof  of  an  agreement  by  the  assignee  of  the  judgment, 
to  hold  it  for  him  — Hemstreet  v.  Wheeler,  290. 

40.  Parol  Evidkncb— Parol  evidence  is  inadmis^ble  to  show 
that  the  assignee  of  a  decree  of  foreclosure,  under  a  written 
assignment  absolute  on  its  face,  agreed  to  buy  in  the  prop- 
erty on  the  sale  under  the  decree,  and  hold  it  for  the  assignee. 
--Idem,    Compare  Patterson  v.  Mills,  69  Iowa,  755. 

EXCEPTIONS--See  Crim.  Law,  ';  Pkact.  Sup.  Cr.  ". 

EXECUTION  SALE-See Pkact.  ". 

Cancellation— Con«^rttc/u)r»  of  Statute— A  judgment  creditor 
who  has  caused  execution  to  be  issued,  and  has  bid  upon  the 
property  levied  upon,  a  larger  amount  than  the  judgment  and 
costs,  and  permits  a  return  on  such  sale  to  be  made  by  the 
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sheriff,  cannot,  by  a  mere  choice,  treat  the  sale  as  a  nullity 
and  issue  a  second  execution,  and  have  other  property  seized 
and  sold  thereunder,  even,  though  it  does  not  appear  whether 
the  costs  were  paid  or  not.— Harpham  v.  Worthington,  818. 

EXEMPTION— JURY  DUTY— See  Cbim.  Law,**. 
EXPER  r— See  Opinion  Evidencb. 

FELLOW  SERVANT— See  Master  and  Servant,  »;  Neglig  , «, ». 
FIRE  SETTING -See  Damages,  «, ';  Neglig.  ♦, «. 
FORCIBLE  ENTRY  AND  DETAINER— See  Land,  and  Ten.  ♦, ». 
FORECLOSURE— See  Mortgages  and  page  751. 
FOREIGN  CORPORATIONS— See  Corpor  »;  Insur.  ». 
FORFEI  rURE— See  Land,  and  Ten.  «;  Insur.,  '^ 
FORMER  ADJUDICATION— See  Demurrer;  Plead.  \  and  page 
748. 

FRAUD— See  Corpor.  «;  Evid.  ";  Insur.  •, ',  ";  New  Trial,  •; 
Pract.  *<*. 

!•  Oanoellation  of  Deed— Evidence  that  plaintiff,  who  was  over 
seventy  years  old,  hired  a  real  estate  broker  to  dispose  of  her 
land,  and  that  he  exchanged  the  same  w  ith  defendant  for  a 
note  secured  by  a  mortgage  on  twenty-four  lots,  and  without 
plaintiffs  knowledge,  secured  an  additional  commission  from 
defendant,  and  that  her  land  vias  worth  two  thousand  seven 
hundred  dollars,  while  the  mortgaged  lots  were  worth  about 
one  dollar  each,  but  that  the  broker  and  defendant  fraudu- 
lently represented  to  the  plaintiff  that  they  were  worth  about 
two  hundred  dollars  each,  and  that  the  trade  w  as  made  on  the 
faith  of  such  representations,  will  sustain  a  judgment  setting 
aside  the  deed  for  fraud.— Lilli bridge  v.  Allen,  582. 

2,  Deed  from  Parent— F/aurf  and  Undue  Ivfluence — A  deed 
made  by  a  father  and  mother  to  their  daughter,  of  property 
of  the  value  of  six  thousand  to  seven  thousand  dollars,  on  a 
consideration  approximating  three  thousand  dollars,  and  a 
further  agreement  to  support  the  grantors,  who  were  both 
over  seventy  years  old,  during  the  remainder  of  their  lives, 
will  not  be  set  aside  at  the  suit  of  another  heir  of  the  grarft- 
ors,  where  the  evidence  fails  to  establish  fraud  or  undue 
influence  on  the  part  of  the  grantee,  or  the  incapacity  of  the 
grantors.— Hemstreet  v.  \^  heeler,  282. 


Digitized  by 


Google 


Fbadd.  Cokvkt. 

FRAUDULENT  CON VE YANCE-SeeEviD.«;  Ge». Assign. 

1.  Chattel  Mortgrafire— A  note  for  two  hundred  dollars,  giren  by  a 
husband  to  his  wif e»  for  money  loaned  by  her  before  they 
were  married,  was  renewed  by  a  note  for  five  hundred  dollars, 
which  was,  in  turn,  replaced  by  one  for  one  thousand  dollars; 
each  renewal  note  being  for  the  principal  and  interest  for  the 
prior  note,  with  credits  claimed  by  the  wife  on  sales  of  dairy 
products.  The  husband  subsequently  purchased  merchandise 
from  plaintiffs,  and,  while  indebted  to  them,  gave  a  chattel 
mortgage  on  the  goods  to  his  wife  to  secure  the  note  for  one 
thousand  dollars;  and  another  note  given  to  her  in  payment  of 
a  loan  which  she  procured  by  mortgaging  a  homestead  which 
her  father  had  given  her.  Held,  that  the  mortgage  was  not 
fraudulent  as  to  plaintiff,  and  this,  though  defendants  fail  to 
show,  that  each  renewal  was  made  for  a  liability  which  the 
wife  could  have  enforced  to  the  full  amount  of  the  new  note. 
—Fowler  Co.  v.  McDonnell,  536. 

2.  Evidence— A  finding  .that  a  chattel  mortgage  was  fraudulent 
as  to  a  prior  unrecorded  mortgage,  is  sustained  by  evidence 
that  the  mortgagor,  in  executing  the  second  mortgage, 
intended  to  defeat  the  prior  one,  and  that  much  of  the  con- 
sideration for  such  second  mortgage  had  no  foundation  in 
fact,  and  the  testimony  of  the  second  mortgagee  is  full  of 
contradictions.— Harney  v.  Jordan,  646. 

8.  Creditors*  Bill  Judgment— Purchase  of  Same  by  Fraudu- 
lent Grantee— A  purchaser  of  land  against  whom  suits  have 
been  commenced  by  judgment  creditors  of  his  vendor  to  set 
aside  the  sale  for  fraud,  and  establish  their  judgments  as  liens 
on  the  land,  may  purchase  a  judgment  on  which  such  suit  is 
based,  and  will  take  with  it  a  lien  created  by  the  filing  of  the 
creditors'  suit,  which  is  entitled  to  priority  over  the  liens  of 
other  judgments  on  which  suits  were  subsequently  commenced. 
— Boggs  V.  Douglass,  885. 

4*  Enforcement  Against  Junior— In  such  case,  the  purchase 
of  the  judgment  by  the  defendant,  who  is  the  ow  ner  of  the 
land,  is  equivalent  to  an  admission  of  the  validity  of  the  lien, 
which  renders  the  trial  of  the  action  unnecessary;  and  he 
may  set  up  the  lien  by  cross-petition,  and  have  it  established, 
in  an  action  for  possession  based  upon  a  decree  upon  a  junior 
lien.— /ctem. 

5.  Betoi>i>el— Husband  and  Wife— A  wife  who  held  notes  against 
her  husband  at  the  time  of  property  statements  made  by  the 
latter,  for  the  purpose  of  obtaining  credit,  which    conitted  all 
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reference  to  the  notes  held  by  her,  and  held  said  notes  at  the 
time  of  his  verbal  statement  that  he  did  not  cme  his  wife  any, 
thing,  is  not  estopped  to  deny  the  truth  of  such  statements- 
where  she  did  not  know  of,  nor  authorize  them.— Fowler  Co.  y. 
McDonnell.  587. 

s6.  Future  Support— Property  conveyed  by  a  debtor  in  considera- 
tion of  an  agreement  for  his  future  support,  is  chargeable  with 
a  lien  in  favor  of  existing  creditors  who  have  no  other  means 
of  enforcing  their  claims,  to  the  extent  that  the  value  of  the 
property  and  of  its  use  exceeds  the  amount  of  the  support 
actually  furnished  by  the  grantee,  in  good  faith.— Harris  v. 
Brink,  866. 

FBAUD  AND  MISTAKE— See  Praot.  ». 
FBAUDS- STATUTE  OF-See  Contbacts,  ». 
GAMING— See  Contracts,  \ 

GENERAL  ASSIGNMENT. 

1*  Preferenoes— FoZtc^i^^ — Evidence  that  a  father  sold  to  his  sons 
their  partnership  stock  in  trade,  taking  their  notes  for  the 
price;  that  they  had  no  o^her  property  subject  to  execution, 
and  the  father  knew  it;  that,  after  conducting  business  at  a 
loss,  the  sons,  knowing  themselves  bankrupt,  through  false 
statements  to  a  commercial  agency,  obtained  goods  on  credit, 
lor  the  purpose  of  stocking  up,  and  then  failing;  that  the  sons 
then  executed  a  chattel  mortgage  on  their  entire  stock  to 
their  father  for  their  entire  debt  to  him,  and,  about  an  hour 
afterward,  on  the  advice  of  the  father's  attorney,  made  an 
assignment  for  the  benefit  of  creditors  to  th(*ir  brother-in-law, 
warrants  a  finding  that  the  mortgage  and  assignment  consti- 
tute one  transaction,  in  effect,  a  general  assignment  for  the 
benefit  of  creditors,  with  a  preference,  which,  under  Code, 
section  2115,  is  void.— Creglow  v.  Creglow  Brothers,  276. 

2m       Mortgage  Creating— Under  Code,  section  2115,  declaring  a 
general  assignment  by  an  insolvent  for  the  benefit  of  cred- 
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HIGH  WAYS-See  PRA.CT.  ".  «  «. 

1.  Vacation— CBBTiOBARi—^o^i'ce — Where  it  is  sought  to  rsTiew, 

by  certiorari,  proceedings  had  to  vacate  a  highway,  on  the 
ground  that  no  notice  was  served  on  the  owner  (plaintiff)*  or 
on  occupants  of  the  land  abutting  the  highway,  the  petition 
will  be  demurrable  unless  it  avers  that  plaintlff^s  ownership 
appeared  on  the  auditor's  transfer  book,  or  that  he  resided 
within  the  county,  or  that  said  occupants  so  resided. — McKin- 
ney  v.  Baker,  862. 

2.  IRREQULABITIES—Prooeedings  of   the  board  of  supervisors, 

vacating  a  highway,  are  not  void  because  the  appraisers  were 
not  appointed  on  the  day  set  for  filing  claims,  but  on  another 
day,  as  no  damages  are  allowable  for  vacating  a  highway, 
and  it  is,  therefore,  immaterial  when  the  appraisers  are 
appointed.— /(^em. 
8«    Petition    and    Bemonstranoe  —  Withdrawal  by  Remon- 
strance* A  signer  of  the  petition  required  by  Acts  Twentieth 
General  Assembly,  chapter  200,  section  4,  relating  to  the  con- 
solidation of  road  districts  of  a  township  on  petition  of  a 
majority  of  the  voters,  may  withdraw  his  name  therefrom  any 
time  before  action  is  taken;  and  a  signing  of  a  remonstrance 
to  such  consolidation,  by  one  who  had  previously  signed  the 
petition,  operates.to  withdraw  his  signature  from  the  petition, 
where  the  remonstrance  is  presented  btfare  action  is  taken. — 
Dunham  v.  Fox,  131. 
4*    Presoription—A  highway  by  prescription  is  not  shown  by  evi- 
dence of  public  use  for  many  years,  if  it  was  used  during  a 
portion,  only,  of  each  summer,  and  had  been  closed  at  times, 
and  obstructed  by  fences,  and  that  when  so  used,  it  was  by  con- 
sent of  the  owner.— Mills  &  Allen  v.  Evans  &  McCutchin,  712. 
HOMICIDE— See  Manslaughter— Murder. 
HUSBAND  AND  WIFE— See  Fraud.  Conv.  »;  Insur.  ^  Juno.  »; 

LiM  Act,  \  Megh.  Lien,  \  *. 
IMPEACHMENT— See  Crim.  Law,  ",  *•;  EviD. »,  »  «>,  «  «. 
INDICTMENT— See  Crim  Law,  ".  ",  ». 
INFORMATION  FOR  INSANITY— See  Libel. 

INJUNCTlON-UsE  OF  Drain— Damages. -Risserv.  Davis,  744. 
INSANITY  INFORMATION-See  Libel. 

INSTRUCT lONS-See  Crim  Law,  »,  ",  », «, «  ", «  «  «, «;  Eyid. 
",  «;  Insur.  »;  Pract.  «,  «;  Kail.  •;  Pract.  Sup.  Ct.  ",  >», 

1*    Applicability— Preponderance  qf  Evidence—An  iDstruotion  is 
properly  given  on  a  theory  whicli  is  supported  by  some  evi- 
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dence,  although  the  preponderanoe  of  the  evidence  may  be  to 
the  contrary.— Newbury  v.  Manufacturing  Co.,  441. 
2.    Oonstrued  Toffether— An  objection  to  an  instruction  that  it 
fixed  a  liability  on  the  defendant  city  for  injury  caused  by  snow 
on  a  sidewallc,  without  reference  to  whether  the  city  had  had 
a  reasonable  time  within  which  to  remove  the  snow,  was  cured 
by  an  instruction  that  the  city  was  not  negligent  if  snow  had 
fallen  so  short  a  time  before  the  accident  that,  with  ordinary 
care,  it  could  not  have  been  removed  in  time  to  have  avoided 
the  injury  —Robinson  v.  City  of  Cedar  Rapids,  662. 
8.       Same— Where  the  jury  are  told  that  negligence  was  the  doing, 
or  omitting  to  do.  what  persons  of  ordinary  prudence  would 
not  have  done,  or  omitted,  and  that  contributory  negligence 
was  such  want  of  care  as  was  directly  instrumental  in  pro- 
ducing the  injury,  a  further  charge  that  plaintiff  must  use 
ordinary  care  to  avert  danger  that  could  be  *' readily"  dis- 
covered, is  not  misleading.— Davine  v.  C.  M.  &  St.  P.  R*y  Co. 
692. 

4.  Cross-Referenoe— The  court  may,  in  its  charge,  refer  to  other 

paragraphs  thereof,  without  repeating  them.— 0*Leary  Broth- 
ers V.  Insurance  Co.  890. 

5.  Bmphasizingr— Underscoring   Parts— The   underscoring  of 

words  in  the  instructions  submitted  to  the  jury  in  a  criminal 
trial,  is  improper,  as  its  tendency  is  to  give  undue  weight  and 
force  to  the  words  or  sentences  underscored,  and  thereby  to 
prevent  the  jury  from  giving  the  other  portions  of  the  charge 
the  weight  and  consideration  which  they  should  have.— State 
V.  Cater,  601. 

6.  Pleadlnfirs— Several  Counts— Where  a  cause  of  action  is  pre- 

sented in  two  counts,  it  is  not  error  to  submit  the  cause  to  the 
jury,  to  find  independently  on  each  count.— Robinson  &  Co. 
V.  Berkey  &  Martin,  186. 

7.  Submitting  Pleadings  as  Part  op  Charge— While  pleadings, 

which  are  couched  in  untechnical  language,  may  be  given  to 
the  jury  to  enable  them  to  understand  the  issues  involved,  such 
issues  should  be  presented  in  the  language  of  the  court,  where 
the  language  used  in  the  pleadings  is  technical  and  is  not 
such  as  a  jury  will  be  likely  to  understand  clearly,— /(iem. 

INSURANCE---See  Damages.  •;  Evid.  »;  Plead.  *. 
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employment  was  interposed,  and  the  witness  was  dismissed. 
Plaint! fif  then  gave  evidence  tending  to  show  that  said  agent 
did  orally  waive  proof.  The  agent  then  being  recalled  for 
farther  cross-examination,  it  appeared  that  he  was  employed 
in  writing,  and  that  the  contract  was  in  Illinois.  It  also 
appeared,  inferentlally,  that  the  contract  did  not  specify  his 
dnties,  for  the  reason  that  he  was  to  go  to  such  places  and  do 
such  work  as  should  be  directed  by  the  manager.    Held: 

a.  As  the  testimony  of  the  plaintiff  was  rightfully  admitted, 
as  the  record  stood  at  the  close  of  the  first  examination 
of  the  agent,  said  testimony,  subsequently  elicited,  did 
not  authorize  the  striking  of  plaintiff's  said  evidence. 

b.  It  does  not  appear  that  the  writing  deprived  the  agent 
of  power  to  waive  proof  of  loss,  orally.— 0*Leary  Broth- 
ers V.  Insurance  Co.  890. 

2.  Powers  of  Sbcrbtary— The  written  consent  of  the  secretary 
and  general  agent  of  an  insurance  company,  that  an  insured 
may  placo  additional  insurance  upon  the  property  covered 
by  its  policy,  is  not  the  consent  of  the  company  which  the 
policy  requires  to  be  indorsed  thereon  in  writing,  where  the 
policy  also  provides  that  no  agent  shall  have  power  to 
waive  any  provision  thereof,  and  no  authority  on  the  part  of 
sueh  secretary  to  make  such  consent  for  the  company,  or  to 
waive  such  indorsement,  is  shown.— /(2em. 

S«  Oon8ent--Wrttten— An  insurance  policy  providing  that  it  shall 
be  void,  if  the  insured  contracts  other  insurance  on  the  prop- 
erty without  written  consent  indorsed  on  the  policy,  is  avoided 
by  the  assured*s  obtaining  such  additional  insurance  without 
obtaining  the  required  indorsement,  although  he  obtains  a 
letter  from  the  secretary  of  the  company  obtaining  such  con- 
sent.— Idem, 

4.  Foreifirn  Ck>mpany— Sbrviob  of  Noticb  XJpoff^  Presumptions 
— Under  the  statute  of  Missouri,  requiring  foreign  insurance 
companies  desiring  to  do  business  in  that  state,  to  first  file 
with  the  superintendent  of  insurance,  authority  to  accept 
service  of  process  in  their  behalf,  and  providing  that  such  ser- 
vice shall  be  binding  upon  them,  a  company  so  served,  and 
which  is  shown  to  have  transacted  buttiness  in  the  state,  can 
not  question  the  validity  of  the  service,  on  the  ground  that  it 
has  not  complied  with  the  law,  such  compliance  being  conclu- 
sively presumed  from  the  fact  of  doing  business  in  the  state.— 
Sparks  v.  Accident  Association,  458. 

5*  i^onie— Under  revised  statutes,  Missouri,  section  5915,  provid- 
ing that  any  person  who  receipts  for  money  on  aceount  of 
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any  insaraace  compaay  not  authorized  to  do  basiness  in  the 
state  for  a  policy  in  such  compaDy,  though  the  same  may  not 
be  required  of  him  as  agent,  or  who  makes  any  contract  for 
such  company,  shall  be  deemed  its  agent,  evidence  that  the 
general  agent  of  a  foreign  insurance  company  solicited  appli- 
cations in  Missouri,  which  were  forwarded  by  him  to  the 
home  office,  where  they  were  entered  on  the  company's  reg- 
ister, the  applicants  paying  such  agent  a  membership  fee, 
and  that  another  person  in  the  company's  pay  afterwards 
collected  assessments  in  Missouri  from  the  applicants,  suffi- 
ciently shows  that  the  company  was  transacting  business  in 
that  state,  though  it  was  provided  in  the  applications  that 
they  should  not  be  binding  until  approved  by  the  secretary 
in  Iowa.— /dcm. 

6.  Fraud— Under  a  provision  of  an  insurance  policy  which  requires 

the  assured  to  submit  to  an  examination  under  oath,  misstate- 
ments of  fact  made  by  him  on  the  examination  after  a  loss,  do 
not  avoid  the  policy,  unless  the  insured  knew  them  to  be  false, 
and  made  them  with  a  fraudulent  intent.— Huston  v.  State 
Ins.  Co.  402. 

7.  5ame— Where  an  insurance  policy,  by  its  terms,  covers  house- 

hold furniture  and  musical  instruments  in  a  certain  house, 
and  contains  no  limitation  as  to  ownership  which  would 
invalidate  a  claim  for  a  piano  owned  by  the  wife  of  the 
assured,  a  claim  by  the  assured  for  its  loss,  is  no  fraud  on 
the  insurer,  though  there  may  have  been  a  mistatement  as 
to  the  ownership.— /dem. 

8.  Household  Furniture  Defined— In  an  insurance  policy,  the 

term  "household  furniture,  useful  and  ornamental,"  with  the 
added  term  "family  stores,'*  includes  l>ooks  and  games, 
writing  materials,  child's  swing,  and  child's  walker.— /d^m. 

9.  iDBtruotiona  ^Construed    Together— An  instruction   which,  in 

briefly  summing  up  the  facts  plaintiff  must  establish  in  order 
to  cover  a  loss  under  a  fire  insurance  policy,  fails  to  require 
that  the  fire  must  have  been  "without  his  fault,"  is  not  erro- 
neous, where  this  requirement  has  been  stated  in  a  preceding 
instruction,  and  there  is  no  request  to  have  the  objectionable 
instruction  made  clear.— idem. 

10.  Life  Insuranoe— Taking  Notb  for  Prbmium— ^or/et^ur^ — 
A  policy  provided  for  payments  coming  due  in  May,  and  quar- 
terly thereafter,  and  that  failure  to  pay,  upon  notice,  should 
work  a  forfeiture.  A  note  was  taken  for  the  first  three 
installments,  and  it  stipulated  that  they  should  come  due  on 
May  nineteenth^  and  quarterly  thereafter,  and  that  a  failure  to 
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pay  an  install  men  t  should  reader  the  whole  note  due.  Notice 
was  given,  demanding  payment,  as  fixed  by  the  policy,  bat  no 
payment  was  made  at  either  the  time  fixed  by  the  policy  or 
note.  Held,  the  taking  of  the  note  did  not  limit  the  insurer  to 
sue  on  the  note  in  case  premium  installments  were  not  paid, 
and  a  forfeiture  may  be  declared  under  the  policy,  if  pay- 
ments are  not  made  as  provided  by  either  note  or  policy.— 
Beezley  v.  Life  Association,  486. 

11. 1  Market  Value— Where  a  witness  testified  that  a  table  was 
worth  twelve  dollars  at  the  time  of  the  loss,  it  will  be  pre- 
sumed that  the  market  value  at  that  time  was  meant,  where 
the  instructions  fixed  the  measure  of  recovery  at  the  reason- 
able market  value  of  the  property. — Huston  v.  State  Ins.  Co. 
402. 

12.  Mortality  Tables— A  mortality  table,  shown  to  be  a  standard 
table  used  by  leading  life  insurance  companies,  is  admissible  in 
evidence.  Whether  such  showing  is  essential,  is  not  decided. — 
Kreuger  v.  Sylvester,  647. 

18*  Pleading— Construction  of— In  an  action  on  an  insurance 
policy,  an  answer  which  in  one  count  alleges  other  insurance 
as  a  ground  for  avoiding  the  policy,  and  in  another  count  asks 
to  prorate  other  insurance,  if  any  may  be  found,  does  not 
allege  the  existence  of  other  insurance,  as  a  basis  for  prorating 
the  loss.— O'Leary  Brothers  v.  Insurance  Co.  890. 

14.  Waiver  byAffent-An  agent  of  an  insurance  company  may 
be  authorized  by  the  company  to  waive  orally  the  require- 
ments of  the  policy  as  to  proofs  of  loss,  although  the  policy 
itself  provides  that  no  officer,  agent,  or  representative  of  the 
company  shall  be  held  to  have  waived  any  of  the  conditions  of 
the  policy  unless  the  waiver  is  in  writing,  indorsed  thereon  as 
the  requirements  as  to  writing  may  itself  be  waived  by  the 
company. — Idem. 

16.  Plka  and  FROOF^Proof  of  Loss—The  fact  that  plaintiff,  after 
the  expiration  of  the  time  allowed,  attempted  to  make  proof 
of  loss,  does  not  affect  his  right  to  recover  on  a  plea  that 
such  proof  was  waived.— /dcm. 

16*  Warranty— i^raud—A  condition  of  a  policy  of  insurance  limit- 
ing the  total  insurance  to  three-fourths  of  the  cash  value  of  the 
property,  is  not  a  representation  of  warranty,  and  the  policy  is 
not  avoided  by  innocently  exceeding  the  limit. — Idem, 

INTENT— See  Crim.  Law,  ♦. 

INTKREST— See  Usury,  «. 

INTERROGATORIES-See  Pract.  «  **. 

INTERVENTION— See  Pract.  «•. 

JOINDER  OF  CAUSES— See  Pract.  ". 
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JDDGMENTS-See  Fraud.  Conv.  »;  Pract.  Sup.  Ct.  ». ». 

1.  Asslgnxnent  of— What  Passes  by — Where  a  landlord's  attach- 

ment is  issaed,  and  the  property  of  the  tenant  is  seized,  and  judg- 
ment is  rendered  for  the  landlord,  on  assignment  of  the  judg- 
ment, all  right  of  the  judgment  creditor  to  recover  damages 
against  the  sheriff  for  negligence  in  the  care  of  the  property 
seized,  passes  to  the  assignee.— Citizens  National  Bank  y. 
Loomis,  266. 

2.  Foreclosure— Personal  JuDOHENT—In  foreclosure  sustained. 

—Philadelphia  Mortgage  &  Trust  Co.  v.  Stuart,  751. 

S.  Setting  Meohanic's  Lien  Judgrnient  Aside  —  Personal 
Judgment  on  Default— ^o^tce— It  appears  that  an  unmarried 
man  contracted  for  material  to  build  a  house,  and,  thereafter, 
married.  A  petition  to  foreclose  was  filed,  husband  and  wife 
were  made  parties,  notice  was  served  on  both  that  a  personal 
judgment  would  be  taken  as  to  both,  but  the  petition  stated  no 
fact  authorizing  such  a  judgment  aaainst  the  wife.  One  was, 
however,  taken  against  her,  on  default,  and  counsel  for  plain- 
tiff, knowing  that  the  petition  did  not  warrant  it,  drew  and 
had  signed  a  decree  giving  personal  judgment  against  the 
wife.  She  did  not  discover  this  until  it  was  too  late  to  set  the 
judgment  aside,  at  law.  under  Code,  8157.  Held^  there  was  no 
jurisdiction  to  render  such  personal  judgment,  and  it  was 
proper  to  vacate  the  judgment  against  the  wife,  under  Code, 
8164,  which  authorizes  relief  for  irregularity  in  obtaining  judg- 
ment, or  fraud  practiced  by  the  successful  party.— Larson  v. 
Williams  &  Bitenbender,  110. 

4.  Original  Notice  to  Officers  of  Corporations— 5etti7i^ 

Aside  Personal  Judgment  Against  Officer^lt  is  Dot  an 
abuse  of  discretion  to  open  a  default  judgment  against  S. 
on  a  note  intended  to  be  that  of  a  corporation  of  which  he 
was  secretary,  bat  which,  on  its  face,  through  the  omission 
of  the  word  **by"  before  his  name,  was  the  joint  not«  of 
himself  and  the  corporation,  though  notice  of  the  action 
was  serred  on  him  as  well  as  on  the  corporation;  he  hav- 
ing turned  it  over  to  the  president,  not  noticing  that  a  per- 
sonal claim  was  made  on  him,  and  supposing  that  it  related 
only  to  the  carporation. —Savings  Bank  &  Trust  Co.  y. 
Swan,  718. 
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6,  Validity— Jonrr  Defendants— iTfi«6and  and  Wife^A  judff- 
ment  for  plaintiff,  in  a  suit  against  hnsband  hnd  wife,  on  their 
joint  note,  is  yalid  as  to  the  wife,  who,  after  appearing  and 
filing  an  answer,  withdrew  the  same,  and  made  no  further 
defenie,  though  invalid  as  to  the  hudband,  who  was  not  served. 
—Kellogg  V.  Window,  662. 

JUDGMENTS— VACATION  OF— See  New  Trial,  »,  *. 

JURISDICTION— See  Certiorari;  Drainage,  »;  Justice  and 
Mayor;  Referee,  ', «, ». 

JUROR— See  Crim.  Law,  ». 

JURY  DUTY-See  Crim.  Law,  **. 

JURY  QUESTION-See  Crim.  Law.  «i,  »  ";  Neqlig.  «,  *,  ^  »,  »; 
Pract.  ";  Rail.  «, «.  '«;  Usury,  «. 

JUSTICE  AND  MAYOR. 

Change  of  Ve^v^— Appeal  to  District  Court^Code,  section  606, 
provides,  that  the  mayor  of  a  city  or  town  shall  have  the  juris- 
diction of  a  justice  of  the  peaoe,  "and  the  rules  of  law  regu- 
lating proceedings  before  a  justice  shall  be  applicable  to 
proceedings  before  such  mayor.**  Section  4671  provides,  that 
on  application  for  a  change  of  venue,  a  justice  of  the  peace 
shall  transmit  the  papers  in  the  case,  etc.,  to  the  next  nearest 
justice  in  the  township,  and  that,  in  case  the  next  nearest  jus- 
tice is  disqualified,  the  venue  shall  be  changed  to  the  next 
nearest  qualified  justice  in  the  county.  Eeld,  that,  where  a 
change  of  venue  is  granted  by  a  justice,  it  is  error  to  send  the 
case  to  a  mayor  who  is  nearer  than  the  next  nearest  justice; 
and  the  jurisdiction  of  the  mayor  may  be  reviewed  on  appeal 
to  the  district  court;  from  a  conviction  in  mayor*s  court.— 
State  V.  Jamison,  842. 
LACHES— See  Pract.  ";  Rescission,  K 

LANDLORD  AND  TEN  AN  T-See  Estoppel.  «. 

1*  Ooustruction  of  Lease— Under  a  lease  of  a  building  which 
fixes  a  certain  rent  and  provides  that  the  rent  shall  be  a  lesser 
sum  until  the  landlord  shall  cause  the  premises  to  be  heated 
by  steam,  there  is  no  obligation  to  furnish  the  steam,  except 
as  a  condition  precedent  to  recovering  the  higher  rental. 
Nothing  is  required,  at  all  events,  except  sufficient  heat  to 
make  the  premises  comfortable,  and  the  burden  of  showing 
that  this  was  not  furnished,  is  on  lessee. — Gatch  v.  Garretson, 
252. 

2.  Agreement  to  Furnish  Heat— Defendants  leased  a  portion  of 
a  building  for  use  as  a  lodging  house,  the  building  to  be 
heated  by  steam,  by  the  lessor.    Elxperts  testified  that  the 
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radiation  provided  by  the  lessor  was  "nfficient  to  keep  the 
rooms  comfortable  for  sleeping  purposes,  and  it  appeared! 
that  other  tenants  in  the  same  buildini;  received  sufficient 
heat.  Held,  that  the  evidence  justified  the  findinfic  that  the 
lessor  had  substantially  complied  with  the  obligation  to  heat 
the  leased  premises. — Idem, 

8.  FoKFEiTURB—Effect  is  to  be  given  to  both  the  written  and 
printed  provisions  of  a  contract,  where  they  are  consistent 
with  each  other,  and  a  printed  clause  in  a  lease,  providing 
that  a  failure  on  the  part  of  the  lessee  to  perform  any  of  the 
covenants  therein  contained,  shall  authorize  a  re-entry  and 
recovery  of  the  premises  by  the  lessor,  applies  to  a  written 
provision  that  the  lessee  shall  pay  all  taxes  on  the  property 
before  they  become  delinquent,  although  a  written  provision 
as  to  forfeiture  for  certain  breaches  might  not,  if  considered 
alone,  be  held  to  refer  to  such  agreement. — Heiple  v.  Rein- 
hart,  525. 

4.  Forcible  Entry  and  Detainer— Peaceful  PossEssiON~M><ioe 

to  Quit—Under  Code,  section  8621,  providing  that  "thirty  days 
peaceable  and  uninterrupted  possession,  with  the  knowledge 
of  the  plaintiff,  after  the  cause  of  action  accrued,'*  shall  be  a 
bar  to  an  action  for  forcible  entry  and  detainer  of  property, 
the  service  of  notice  to  quit,  required  by  section  8614  to  be 
made  three  days  before  the  commencement  of  an  action, 
within  thirty  days  after  default  of  a  lessee,  is  not  an  interrup- 
tion of  the  lessee*d  peaceable  possession,  and.  unless  the  action 
itself  is  commenced  within  the  thirty  days  it  in  barred.— /dem. 

5.  Construction  of  Statute— The   "knowledge  of  the  plaintiff/' 

referred  to  in  Code,  section  8621,  is  the  knowledge  of  the 
defendant's  possession,  and  not  of  the  fact  that  a  cause  of 
action  to  terminate  possession  has  accrued.— /(ietn. 

LAND  SALE  COMMISSIONS-See  Contracts.  \  \  •,  ".  u 

ContraetS'-A  real  estate  broker  is  not  entitled  to  commission 
under  an  agreement  to  allow  him  all  he  can  obtain  for  prop- 
erty over  a  specified  amount,  where  he  neither  completed  a 
sale  nor  negotiations  for  a  sale,  in  compliance  with  the  author- 
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LEVY— See  Mortgages.  ». 

Notes  in  Locked  Sa/e—A  levy  on  a  safe,  which  is  locked,  and  its 
contents,  described  in  the  return  as  "notes  and  money  and 
books,'*  is  a  good  levy  on  notes  payable  to  the  execution 
defendant,  contained  in  the  safe.— Smith  y.  Clark,  605. 

LEX  KORI-See  Rail.  '. 

LEX  LOCI— See  Rail.  >. 

LIBEL. 

Pbivilege— Th/orwaiion  Filed—An  information  filed  with  the 
board  of  insane  commissioners,  charging  a  specified  person 
with  being  a  fit  subject  for  custody  and  treatment  in  the  insane 
hospital,  is  not  privileged,  unless  the  informant  acted  in  good 
faith,  upon  probable  cause  and  without  malice.— Comfort  y. 
Young,  627. 
LIENS— See  Estoppel  «;  Meoh.  Lien;  Mortgages,  *;  Tax  ♦. 

LIMITATION  OF  ACTIONS-See  Crim.  Law,«  Estates,S«, 

1.  Adverse  Possession— Color  of  Titlb— -Httsftawd  and  Wife— 

A  quit-claim  deed  by  a  husband  to  his  wife,  of  land  held  by 
him  under  a  contract  for  its  purchase,  which,  to  her  knowl- 
edge, has  become  subject  to  forfeiture  because  of  his  non- 
performance, is  insufficient  to  yest  her  with  color  of  title  on 
which  to  rest  a  claim  of  adyerse  possession,  based  on  husband 
and  wife's  going  into  possession,  as  against  the  other  party  to 
the  contract  of  purchase  of  his  successors,  though  she  paid  for 
the  assignment  made  to  him,  with  her  separate  property — 
Laraway  y.  Zenor  181. 

2.  Disoovery— A  suit  to  rescind  for  mistake  is  not  barred  by  limi- 

tations, though  not  brought  within  the  statutory  time,  if  plain- 
tiff did  not  discoyer  the  mistake  until  one  month  before 
bringing  the  suit.— Clapp  y.  Greenlee,  686. 

LIQUOR  IN  JUNC  FION-See  New  Trial,  \  *. 

MANSLAUGHTER-See  Crim.  Law,  «i. 

MASTER  AND  SERVANT— See  Neglig.  \  •. 

1.  Fellow  Servant— The  mere  fact  that  one  employe  had  authority 

oyer  others,  does  not  make  him  a  yice-  principal,  or  superior, 
so  as  to  charge  the  master  with  his  negligence,  in  a  matter 
which  it  was  not  the  employees  duty  to  attend  to.— Newbury 
y.  Manufacturing  Co.  441. 

2.  Duty  to  Minor  Ehnploye— The  rule  of  law,  that  the  master  is 

not  liable  to  the  employe  for  injuries,  for  improperly  using, 
for  one  kind  of  work,  for  which  proper  machinery  is  furnished. 
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machinery  proper  and  sufficient  for  other  work,  has  no  appli- 
cation where  such  improper  use  is  made  by  a  minor  employe, 
by  order  of  a  vice-principal  who  fails  to  explain  jthat  the 
machine  is  not  the  proper  one  for  that  kind  of  work. — Idem. 

8.  iNJUttY  TO  Minor  Employk— In  an  action  for  injuries  while 
performing  work  more  hazardous  than  that  for  which  a  minor 
was  employed,  an  instruction  that  the  defendant  was  liable  if 
he  put  plaintiff  at  more  hazardous  work  than  that  for  which 
he  was  employed,  without  explaining  the  dangers  incident 
thereto,— which  instruction  fails  to  limit  the  rule  given  it  to 
those  dangers  of  which  the  master  knew,  or  had  reason  to 
believe,  plaintiff  was  ignorant,  and  which  were  not  so  obvious 
as  that,  with  care,  they  could  have  been  known  to  plaintiff, — 
is  erroneous.— /derw. 

4.  Same— The  rule  that  an  employer  who  furnishes  a  proper  machine 
is  not  liable  to  a  servant  injured  by  it  while  using  it  for  an 
improper  purpose,  does  not  apply  in  the  case  of  an  injury  to 
an  inexperienced  employe,  who  was  using  the  machine  in 
obedience  to  the  directions  of  a  superior  whom  it  was  his  duty 
to  obey— Idem. 

5*  Order  From  Superior — Mistake^ A  master  is  not  liable  for 
injuries  to  a  servant  caused  by  orders  received  from  another, 
because  the  servant  believed  that  he  had  been  told  to  obey 
such  orders,  if  such  belief  was  not  founded  on  fact. — Idem. 

MECHANIC'S  LIEN.-See  Judgment.  ». 

1.  Co^fTRACT—RcUificalion  by  Wife— The  fact  that  a  wife  knew  that 

materials  purchased  by  her  husband  on  credit  from  plaintiff 
were  used  in  her  house,  does  not  amount  to  a  ratification  of 
the  husband's  acts,  where  it  is  shown  that  the  wife  furnished 
the  husband  with  money  to  pay  for  all  purchases  made  for  her 
house,  and  had  no  knowledge  that  any  were  made  on  credit. 
—Young  V.  Swan,  888. 

2.  Payment  by  Wife — Application  on  Husband* s  General  Account 

— Where  a  wife  furnished  the  husband  with  money  to  buy 
lumber  for  her  house,  and  he  purchased  the  same  with  such 
monev  from   the   olaintiff.   with   whom   he   had  a  oreneral 
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at  least,  antil  he  has  paid  the  bill,  as  the  parents  are  primarily 
liable  therefor.— Newbury  v.  MaDufactarini^  Co.  441. 

MISCONDUCT— See  Pract.  "  •«,  ";  Nbw  Trial.  »,  «;Pract.  Sup. 
Ct.  ^^ 

MODIFICATION— See  Contracts,  •. 

MORTGAGES-  See  Estoppel.  «;  Gen.  Assign.  «;  Taxat.  \  «. 

1.  Foreolosure  of  Chattel  Mortfirafire—Con^^rttc^ion  o/— A  chat- 

tel mortgage  provided  that  it  should  be  void  upon  payment  of 
the  notes  secured,  according  to  their  tenor.  It  also  irave  the 
mortgagee  authority  to  take  possession  at  any  time,  whether 
the  debt  was  due  or  not,  and  to  "sell  at  public  auction  suffi- 
cient of  the  same  to  pay  the  debt.**  Held,  while  the  mortgagee 
might  take  possession  at  any  time,  he  could  not  sell  until  the 
mortgage  debt  or  some  part  of  it  became  due.— Koster  v. 
Seney,  558. 

2.  Proceeds— Assignment— Where  mortgaged  chattels  are  sold  by 

the  mortgagor  at  public  sale,  and  by  agreement  between  him 
and  mortgagee,  the  notes  taken  at  the  sale  are,  at  the  time,  put 
in  the  hands  of  the  clerk  of  the  sale  for  the  mortgagee,  it 
amounts  to  an  assignment  of  the  notes  to  the  latter. — Wood  v. 
Duval,  724. 
8.       Lett— Lie?»— Where  a  mortgagee  permits  the  sale  of  mort- 
gaged property,  and  that  notes  may  be  taken  for  the  same  in 
the  name  of  the  mortgagor,  it  being  agreed  that  said  notes 
shall  be  applied  on  the  mortgage  debt,  he  has  no  lien  on  the 
notes,  as  against  a  creditor  of  the  mortgagor,  who  levies 
upon  them  while  in  the  latter's  possession,  without  notice  of 
such  agreement.— Smith  v.  Clark,  605. 

MUNICIPAL  CORPORATIONS— See  Instruct.  «;  Neglig. 
', »,  ", ";  Officers,  \  *;  Praot.  ",  «. 
Notice  of  Injury- 5tofttte  gf  Limitations— -JJuder  Acta  Twenty- 
second  General  Assembly,  providing  that  no  suit  shall  be  brought 
for  personal  injuries  against  a  city,  after  six  months  from  the 
time  of  the  injury,  unless  notice  shall  have  been  served  on  the 
city  within  ninety  days  from  the  injury,  an  action  therefore 
may  be  brought  at  any  time  within  the  general  statutory  lim- 
itation of  two  years,  when  such  notice  was  served.— Robinson 
V.  City  of  Cedor  Rapids,  662. 

MURDER-See  Crim.  Law,  ••,  «.  «,  ",  H  >*, ".  ". 

NEGLIGENCE— See  Master  and  Servant;  Rail.  «, », »»,  ",  ",  ". 

•    Defective  Street— Where,  on  the  breaking  of  a  water  pipe,  a 
plumber  is  employed  by  a  lot  owner  to  repair  it,  and  makes 
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an  exoayatioD  in  the  street  without  any  permit  from  the  city, 
and  the  officers  of  the  city  have  no  actual  notice  of  the  excava- 
tion, and  a  person,  at  about  twilight,  drives  into  the  excavation, 
while  the  laborer  has  necessarily  absented  himself  from  the 
work,  for  a  few  minutes,  the  city  is  not  liable. —Jones  v.  City 
of  Clinton,  883. 

8.  Fellow  Servcmt— An  employe  operating  a  machine  in  defend- 
ant's maehine  shops,  is  a  fellow  servant  of  a  machinist  engaged 
in  placing  shafting,  though  the  same  foreman  did  not  have 
control  over  them.— Trcka  v.  B..  C.  R.  &  N.  R'y  Co.  206. 

fi.  Jury  Question  — As  plaintiff  was  driving  across  F.  street 
defendant's  horse,  driven  to  a  buggy  on  F.  street,  collided  with 
plaintiff's  buggy.  A  city  ordinance  provided  that  no  person 
should  drive  on  any  street  faster  than  six  miles  per  hour. 
Pefendant  and  two  other  persons  driving  single  horses,  were 
nearly  abreast,  racing  their  horses.  Defendant  and  his  wife, 
who  was  with  him,  testified  that  he  was  not  racing,  but,  while 
xlriving  at  an  ordinary  gait,  the  other  two  horses  came  up  behind 
.  him,  frightened  his  horse,  and  he  could  not  hold  him  in;  and 
:that  when  he  came  to  plaintiff's  buggy  he  jumped  or  fell  into 
the  buggy,  and  crushed  it.  Two  witnesses  testified  that 
xlefendant'd  horse  did  not  jump,  and  one  of  them  said  he  came 
"on  the  straight  trot."  Defendant's  was  a  fast  horse,  and  he 
and  the  owner  of  other  fast  horses  were  accustomed  to  speed 
them  on  F.  street.  Held,  that  whether  the  collision  was  a 
mere  accident,  and  not  the  result  of  defendant's  negligence, 
was  a  question  for  the  jury.— Osborn  v.  Jenkinson,  482. 

4.  Setting  Firk— ^octo  flfio^ed- Allen  v.  Barrett  &  Carlton,  16. 

,5.  Master— If  the  master  furnishes  suitable  trestles  and  planking, 
for  the  erection  of  a  scaffold,  to  enable  a  fellow  servant  of 
plaintiff  to  place  shafting,  plaintiff,  who  was  at  work  near 
where  the  scaffold  was  erected,  cannot  recover  for  injuries 
received  on  account  of  a  plank  falling  from  the  scaffold  by 
reason  of  the  failure  of  the  fellow  servant  to  fasten  it,  whereby 
•  it  slipped  because  a  ladder  used  to  mount  the  scaffolding 
was  placed  against  it.  instead  of  the  trestle,  though  the  ladder 
was  crooked,  and  was  so  placed  because  it  stood  firmer,  where 
there  were  other  ladders  the  servant  could  have  used,  which 
were  in  perfect  order.— Trcka  v.  B.,  C.  R.  &  N.  R'y  Co.  205. 

6.  Contributory  NbgliSencb— One  who  employs  another,  hav- 
ing an  engine  and  threshing  machine,  to  thresh  for  him,  is 
not  guilty  of  such  contributory  negligence  as  to  bar  recovery 
for  a  loss  of  his  stacks  through  a  fire  due  to  the  negligence  of 
the  employes  of  the  owner  of  the  engine,  in  not  having  it 
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provided  with  proper  spark  arresters,  because  he,  in  igno- 
ranee  of  sacb  fact  desif^oated  a  place  for  the  setting  up  of  the 
engine,  which  is  actually  dangerous,  but  which  such 
employes  assure  him  is  safe.— Richardson  &  Bell  v.  Douglas, 
289. 

7*  Jury  Queslion—li  appeared  that  plaintiff  was  a  dairyman; 
that  he  had  stopped  at  a  store  on  the  corner;  that  he  had 
gotten  into  his  buggy  and  started  across  the  street,  driving 
in  a  proper  manner;  that  one  or  more  persons  called  out  to 
him  to  look  out  for  the  race;  and  that  he  had  no  time  to  get 
out  of  the  way.  Held,  that  whether  he  wasguilty  of  contrib- 
utory negligence,  was  a  question  for  the  jury. — Osborn  v. 
Jenkinson,  482. 

8.  iSame— Contributory  negligence  is  a  question  for  the  jury, 

where  plaintiff  came  out  of  a  lighted  store,  and,  in  trying 
to  cross  a  dark  alley  by  its  side,  stepped  from  the  curb 
upon  a  slanting  and  ice-covered  apron  with  worn  and 
broken  cleats  thereon,  the  top  of  which  commenced  six 
inches  below  the  curb,  which  facts  were  not  known  to 
plaintiff,  though  he  had  for  a  longtime  worked  within  a 
short  distance  of  the  defect,  and  knew  that  the  walk  was 
above  grade.— Robinson  v.  City  of  Cedar  Rapids,  6d2. 

9*  Minority—An  instruction  that  plaintiff's  minority  could  be  con- 
sidered only  upon  the  question  whether  or  not  one  of  his 
age.  experience  and  intelligence  could,  and  did,  know  and 
appreciate  the  dangers  incident  to  the  work,  is  proper. — 
Newbury  v.  Manufacturing  Co.  441. 

10«  Same — An  instruction  that  the  jury  may  consider  plaintiff's 

minority  in  determining  whether  he  had  intelligence 
enough  to  appreciate  the  dangers  that  were  involved  in 
the  emploj^ment  in  which  he  was  engaged,  and  that  they 
might  also  consider  his  age  in  determining  whether  or 
not  he  was  guilty  of  contributory  negligence,  is  not 
objectionable,  as  tending  to  hold  defendant  liable 
because  plaintiff*s  minority  made  one  under  whose 
direction  he  was  working,  a  vice-principal  — Idem. 

11.  Sidewalh— One  unacquainted  with  an  alley  crossing  has  the 
right  to  rely  on  its  being  in  a  reasonably  safe  condition  and 
is  not  bound  to  anticipate  that  there  is  a  drop  at  the  end  of 
the  sidewalk  of  six  inches,  and  from  that  point  a  slanting 
apron  with  cleats  which  are  old  and  worn  and  partly 
removed,  and  which  apron  is  made  slippery  by  the  accumu- 
lation of  snow  and  ice.— Robinson  v.  City  of  Cedar  Rapids, 
663. 


Small  figures  refer  lo  subuiviHi^os  oi  lauex.    Ihe  otners  to  page  ol  report. 


Digitized  by 


Google 


800  Index. 

NsaLiaBiioB    Continued  to  Kboo.  Ihst. 

12.  Same— Jury  Question— Whether  plaintiff,  in  an  aotion 

against  a  municipal  corporation,  for  negligently  leaving, 
without  proper  guards,  an  opening  in  a  sidewalk  near 
which  be  was  standing  while  talking  to  a  friend,  was 
guilty  of  contributory  negligence  in  stepping  backwards 
into  the  opening,  to  get  out  of  the  way  of  a  passing 
pedestrian,  is  a  question  for  the  jury,  to  be  determined 
under  all  the  circumstances  attending  the  accident. — 
Lichtenberger  v.  Town  of  Meriden,  221. 
18.        Special  and  General  Verdict^ A  general  verdict  for  plaintiff' 
for  injuries  caused  by  failure  of  a  locomotive  approaching  a 
highway  to  give  signals  at  the  distance  therefrom  required 
by  Acts  Twentieth  General  Assembly,  chapter  104.  section  1, 
whereby  plaintiff's  horse  approached  near  the  railroad,  and 
became  frightened,  is  not  overcome  by  special  findings  that 
plaintiff  did  not  look,  or  listen,  for  a  train  before  reaching 
an  opening,  one  hundred  and  thirty-four  feet  from  the  rail- 
road, in  a  hedge  extending  along  the  side  of  the  highway, 
and  that  there  was  a  place  between  such  opening  and  plaint- 
iff's house  (the  distance  not  being  shown),  at  which  plaintiff 
could  have  known  of  the  approach  of  the  train,  if  she  had 
looked  and  listened.— Case  v.  C.  M.  &  St.  P.  Railway  Co. 
487. 
14.        Using   Elevator  —  Plaintiff,    a   boy   of   eighteen,   who   was 
employed  in  a  building  in  which  there  were  two  elevators, 
one  of  which  was  used  for  passengers,  and  had  regular 
attendants,  employed  by  the  owner  of  the  building,  while 
the  other  had  no  attendants,  and  was  seldom  used,  rather 
than  to  wait  for  the  elevator  in  use,  went  into  the  other  and 
used  it  by  operating  it  himself,  and  in  so  doing  was  injured 
by  reason  of  its  being  out  of  repair.    He  had  frequently 
used  it  in  the  same  way  before,  but,  without  permission, 
and,  so  far  as  shown,  without  the  knowledge  of  the  owner. 
Heldy  that  plaintiff  was  guilty  of  contributory  negligence, 
and  could  not  recover  of  the  owner  of  the  building.— Hansen 
V.  State  Bank  Building.  672. 

NEGOTIABLE  INSTRUMENTS-See  Pbact.  « 
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same  before  maturity,  corroborated  by  the  testimony  of  the^ 
treasurer  of  the  payee— J<ictn, 

8.  Notice  to  Purchaser  of  Note— Signatdrb  by  Opficeb  of  Cor- 
poration—A  purchaser  of  a  note  signed  in  the  name  of  a 
corporation  by  **W.  E.  H.,  president,  F.  C.  S.,  secretary  and 
treasurer/*  has  sufficient  notice  to  put  a  purchaser  of  a  note  on 
inquiry  as  to  whether  the  secretary  intended  to  personally  bind* 
himself,  thereon.— Savings  Bank  &  Trust  Co.  y.  Swan,  718. 

NEW  TRIAL-SeeCRiM.  Law,  «  »;  Judg.  ». »;  Praot.  Sup.  Ct.  >*; 

1*  Misconduct  of  Jurors~In  the  absence  of  a  showing  that 
prejudice  resulted,  a  new  trial  should  not  be  granted  plaintiff, 
because  the  jurors,  while  viewing  the  premises  involved,  asked 
plaintiff  questions  about  the  case,  which  questions  amounted, 
simply,  to  a  speaking  aloud  of  the  juror's  thoughts,  no 
reply  being  made  to  such  questions,  and  no  one  talking  to  the 
jurors.— Foedisch  v.  C.  &  N.  W.  R'y  Co.  728. 

2.    Knowledge    op    Misconduct    fispoRB   Close   op    Trial— 
Estoppel — A  party,   who,  knowing  before  the  conclusion  of 
the  trial,  of  misconduct   of   the   jury,  proceeds  without  ob- 
jection, cannot  have  a  new  trial  by  reason  thereof. — Idem. 
8.    Settingr  Judgment  Aeide—Fraud  of  Successful  Party— Power 
of  Sheriff  in  Liquor  Injunction  Suits  Not  Brought  by  Him-^ 
Under  Code,  section  1551,.  making  it  the  duty  of  peace  officers 
to  execute  the  liquor  law,  and  to  make  complaint  on  being 
informed  of  its  violation,  a  sheriff  is  a  representative  of  the 
state  in  actions  under  such  law,  only,  where  he  is  complain- 
ant; and  in  civil  action  for  an  injunction,  commenced  by  the 
county  attorney  on  behalf  of  the  state,  statements  made  by  the 
sheriff  to  the  defendant,  which  induced  such  defendant  to 
make  default,  do  not  constitute  fraud  on  the  part  of  the  sue. 
cessful  party,  authorizing  a  vacation  of  the  judgment.* Seddon 
v.  State  of  Iowa,  878. 
4.       Unavoidable  Misfortune— Where  a  defendant  failed  to  ap- 
pear and  defend  an  action  by  the  state,  in  reliance  on  state- 
ments made  by  the  sheriff,  who  had  no  authority  to  bind  the 
state  as  plaintiff;  such  facts  do  not  constitute  unavoidable 
misfortune,  preventing  a  defense,  which  will  support  an 
action  to  vacate  the  judgment.— /dem. 

NOTES  AND  BILLS-See  Corp.  \ 

NOTICE— See  864;  Acknowlkgments,  «;  Attach.  •,  *, »;  Judg.  •;  Mun. 

Corp.;  Neoot.  Instr.  •;  Pract.  Sup.  Ct.  ". 
NOTICE  OF  EVIDENCE— See  Crim.  Law,  « 
NUISANCB-See  Pract.  ". 

Small  flguKB  refer  to  subdivisions  of  Index.    Tbe  others  to  page  of  report. 

Vol.  100  la— 61 


Digitized  by 


Google 


802  Jndbx. 

OVFios  A1I9  OrFivsBt    CoDtlnoed  to  Obiooial  Kotiob 

NUNC  FRO  TUNC  ORDER— S©e  Grim.  Law.  ». 
OBJECTIONS-Se«  EviD. »;  Pbact.  Sup.  Or.  ",  ",  »,  ",  ".  », «  »; 

Schools.  •. 
OFFER  TO  COMPROMISE— See  Pract.  ••. 

OFFICE  AND  OFFICERS-See  Feact.  «. 

1*  Term  of  Offloe— Acts  Twenty-second  General  Assembly,  chap- 
ter 1,  provides,  that  in  every  city  containingr  thirty  thousand 
inhabitants,  a  board  of  public  works  shall  be  established,  con- 
sisting of  two  members,  to  be  appointed  by  the  mayor,  one  for 
a  term  of  two,  and  the  other  for  a  term  of  three  years,  to  hold 
office  nntil  their  successors  are  duly  appointed  and  qualified; 
that  their  successors  shall  be  appointed  for  three  years;  and 
that  the  mayor  shall  fill  all  ** vacancies*'  in  said  board,  by 
appointment.  Held,  that  the  terms  of  office  began  when  the 
first  appointments  were  made,  and  ended,  one  in  three,  and 
the  other  in  two  years,  and  the  term  of  office  of  subsequent 
incumbents  terminated  every  three  years,  dating,  respect- 
ively, from  the  termination  of  the  term  of  the  office  of  the 
original  incumbents.— Sherman  v.  City  of  Des  Moines,  88. 

2.  SkME—Eleclive  and  Appointive  Officers^Aeta  Twenty-third  Gen- 
eral Assembly  (March  18, 1890).  for  the  extension  of  the  limits 
of  certain  cities,  provides  (section  5).  for  elections  biennially 
of  "all  elective  officers  for  terms  and  in  manner  provided  by 
law  for  cities  of  the  first  class,*'  that  **said  officers*'  shall  qual- 
ify as  provided  by  law,  and  that  the  terms  of  office  of  *'all 
officers  in  office  prior  to  said  election,  shall  cease  and  deter- 
mine upon  the  organization  of  the  new  city  council  so  elected;** 
and,  by  section  6,  all  acts  and  parts  of  acts  inconsistent  with  it 
are  repealed.  Held,  that  the  provision  that  the  terms  of  office 
of  **all  officers  in  office  prior  to  said  election  shall  cease,*'  etc , 
applies  only  to  elective  officers,  and  not  to  appointive  officers, 
whose  appointment  is  authorized  by  acts  not  inconsistent  with 
It.— Idem. 
OPINION  EVIDENCE -See  Evid.  ",  »  ".  ». 

ORIGINAL  NOTICE-See  iNsuK.  \ 
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PARENT  AND  CHILD-See  CoHTRAcrra.  *.  Fraud  «. 

!•    Servioes  by  OhUd—Presumptions  €u  to  Compensation —Betore  a 
son  can  recover  for  services  rendered  to  his  father,  while  a 
member  of  his  father's  family,  he  must  rebut  the  legal  pre- 
sumption that  snch  services  were  rendered  f^ratnitously,  by 
satisfactory  evidence.— Enger  &  Go.  v.  Lofland.  808. 
2.        Same—Evidence^On  the  issue  of  a  father's  liability  for  wages 
for  services  rendered  by  a  son  while  a  member  of  the  family, 
the  presumption  that  such  services  were  rendered  gratuitously 
and  the  father's  denial  of  any  agreement  to  pay  wages,  are 
not  overcome  by  the  son's  testimony  and  a  book  kept  by  him 
without  his  father's  knowledge,  which  showed  that  accounts 
had  been  altered,  that  the  entries  were  not  made  at  the  time 
they  purported  to  be,  and  that  the  memoranda  of  alleged 
settlements  were  made  at  one  time.— Jdem. 
Z.    Undue  TnQnenoe  ^Evidence— Deeds^lntereuce  of  undue  influ- 
ence from  the  fact  of  an  aged  parent's  conveying  all  his  prop- 
erty to  two  children,  with  whom  he  lived,  is  overcome  by 
evidence  that  he  stated  to  a  lawyer  what  he  wanted,  saying  that 
he  did  not  want  to  make  a  will,  and  did  not  need  to  make  a 
provision  for  future  support,  as  he  could  trust  his  children; 
that  after  executing  the  deed,  he  gave  it  to  his  daughter,  and 
requested  her  to  record  it;  that  thereafter,  to  an  assessor  and 
others,  he  explained  the  matter  and  said  that  he  wanted  the 
grantees,  who  had  been  very  good  to  him,  to  have  the  prop- 
erty for  taking  care  of  him;  and  that  lie  objected  to  the  mar- 
riage contracted  by  the  child  not  provided  for,  and  believed 
her  husband  to  be  a  drunkard  and  a  spenthrift.— Chambers  v. 
Brady,  622. 
PARTIES— See  Pbact.  ». 
PARraERSHIP— See  Insur.  », ». 
PASSENGERS -See  Rail  », «.  *, »,  •. 
PAYMEN  r— See  Mech.  Lien  «. 
PERJURY— See  Crim.  Law  «,  «. 
PERSONAL  JUDGMENT— See  Judo.  ». 
PERSONAL  PROPERTY— See  Taxat.  ♦. 
PETITION  AND  REMONSTRANCE-See  Highways  ». 

PIERS. 

Riparian  Rights —A  riparian  owner  on  a  navigable  lake  has  the 
right  to  construct  a  pier  below  high  water  mark  if  he  conforms 
to  the  regulations  of  the  state,  and  does  not  interfere  with  the 
right  of  navigation.— Mills  &  Allen  v.  Evans  <&  McCutchin,  712. 

PLEADING— See  In8t.«,  T;  Insur.  ";  Praot.  »,  ♦,  *.  ".  ».  «;  Pract. 
Sup.  Ct.  ~;  Rail.  » 
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1.  Amended  Petition^REPBTiTiOK— The  original  petition  in  an 

action,  under  Code,  section  dl2,  for  collusion  on  the  part  of  an 
attorney  with  intent  to  deceive  a  court  or  party,  alleged  that 
defendant  colluded  with  his  client  to  interpose  a  fictitiona 
counter-claim  in  an  action  before  a  justice,  so  as  to  enable 
the  client  to  appeal,  and  that  the  case  was  appealed  and 
expenses  incurred  by  plaintifif  on  the  appeal,  but  did  net  allege 
that  defendant  appeared  for  his  client,  on  appeal.  A  demurrer 
was  sustained  on  the  ground,  that  it  did  not  show  that  the 
expenses  incurred  by  plaintifif  were  caused  by  defendant's  con- 
duct.  The  amended  petition  alleged  that  defendant  appeared 
for  his  client  in  the  trial,  on  appeal.  Held,  that  it  was  error  to 
strike  out  the  amended  complaint  as  a  mere  repetition  of  the 
original.— Orphie  Krause  v.  Lloyd,  666. 

2.  OonBtruotion  of— Issue   Te!9DErbd — Replevin^ A  petition  in 

replevin  alleged  that  a  separator  sold  by  plaintiff  under  a  con- 
tract whereby  the  purchaser  was  to  hold  the  same  or  its  pro- 
ceeds in  trust  for  plaintiff,  subject  to  his  order,  was  claimed 
by  defendant  under  a  chattel  mortgage  from  the  purchaser, 
and  that  defendant  did  own  the  property;  but  there  was  no  alle- 
gation as  to  value,  or  that  plaintifif  had  demanded  or  was 
entitled  to  possession  of  the  property,  and  no  attack  was  made 
therein  on  the  validity  of  defendant's  mortgage.  Ueld^  that 
the  claim  that  defendant  took  the  mortgage  with  actual  notice 
of  plaintifif's  contract,  and  that  the  description  of  the  property 
was  inserted  after  the  mortgage  was  fully  executed  and 
acknowledged,  was  not  in  issue.— Creamery  Mfg.  Co.  v.  Union 
Bank,  370. 
8.  'DemxmeT" Admission  by — While  the  facts  alleged  in  a  plead- 
ing which  was  demurred  to,  must  for  the  purpose  of  the 
demurrer,  be  taken  as  true,  only  such  facts  as  are  well  pleaded^ 
will  be  deemed  to  be  admitted. — Peatman  v.  Light,  Heat  and 
Power  Co.  245. 

4.  Gteneral  Denial — Issue  Upon — The  right  of  a  foreign  adminis- 

tratrix to  sue  in  Iowa  without  having  qualified  there,  is  not  in 
issue  where  a  general  allegation  of  plaintifiTs  capacity  is  met 
by  a  general  denial,  merely,  instead  of  an  averment  of  the 
facts  relied  on  to  show  her  want  of  capacity,  as  provided  by 
Code,  section  2717.— Sparks  v.  Accident  Association,  458. 

5.  Ultimate  Facts— A  pleader  may  state  ultimate  facts,  and  is 

not  required  to  state  the  evidentiary  facts  from  which  the 
ultimate  facts  follow,  hence  he  need  not  so  state  his  facts  as 
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6.  Same— An  answer  alleginfc,  as  a  breach  of  warranty,  that 

the  machine,  *'with  proper  management,  would  not  and 
could  not  and  did  not  do  as  much,  or  as  good  work,  as 
other  machines  of  similar  size  for  the  same  purpose,**  is 
not  bad,  as  alleging  legal  conclusions.— /de?7». 

?•  Waiver  by  Pleading"  Over  —  Ooerruling  and  Sustaining 
Demtirrer— Plaintiff,  by  amending  after  demurrer  is  sustained 
to  the  complaint,  waives  the  right  to  appeal  from  the  order 
sustaining  the  demurrer;  and  Acts  Twenty-fifth  General 
Assembly,  chapter  96,— providing  that  answering  over  after  a 
demurrer  is  overruled,  does  not  make  the  ruling  on  the 
demurrer  and  adjudication  on  any  question  raised  by  the 
demurrer,— does  not  change  the  rule  as  to  waiver  by  answering 
over  after  demurrer  is  sustained, — Krause  v.  Llojd. 

PLEA  AND  PROOF-See  Insur.  » 

Notice — Under  an  allegation  that  plaintiff  had  full  knowledge 
of  a  certain  contract,  and  was  thereby  estopped  to  assert  a 
claim  in  opposition  thereto,  defendant  may  prove  either  direct 
notice,  or  facts  from  which  knowledge  may  be  inferred.— 
DeLay  v.  Carney  Bros.  687. 

PRACTICE— See  Cebtiorabi,  Grim.  Law,  ",«;  Estates,*;  Evtd. 
",  »;  Fraud.  Conv.  »,  ♦;  Instruct.  »,  •.  ^\  Insur.  ";  Plead.  \  ^ 
Plka  and  Proof,;  Pract.  Sup.  Ct.  ";  Rail.  »;  Rescission, 

lis 

»    t     • 

1.  Amendment  in  Trial — An  answer  stated  that  plaintiff  had  trans- 
ferred his  cause  of  action  to  his  attorneys,  and  was  not  the 
real  party  in  interest.  The  reply  denied  any  assignment 
except  as  security  for  attorney's  fees,  and  averred  that  such 
assignment  was  after  action  brought.  Eeld^  that  an  amended 
reply  tiled  at  the  trial,  containing  only  a  denial,  did  not  pre- 
sent a  new  issue.— Kreger  v.  Sylvester,  647. 

2*  Discretion— Eyen  if  the  last  reply  presented  a  new  issue,  the 
trial  court  did  not  abuse  its  discretion  in  allowing  it  to 
remain  on  file.— /dem. 

8,  Refusal  to  Permit— Where  the  complaint  in  an  action  on  a 
subscription  sets  out  a  copy  of  the  instrument  and  the 
answer  admits  the  signing  of  '*a  paper  similar  to  the  one 
set  out  in  the  petitition"  but  states  that  defendant  has  no 
knowledge  as  to  whether  the  one  set  out  is  the  one  signed, 
•  and  plaintiff  thereafter  puts  in  evidence  the  original  subscrip- 
tion list  signed  by  defendant;  it  was  error  to  refuse  to  allow 
defendant  to  amend  the  answer  by  'denying  that  it  signed 
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the  alleged  snbscription  paper,  or  that  the  siflfoatare  thereoQ 

is  its  signature,  on  the  ground  that  the  original  answer 

admitted  such  signature,  though  the   proposed   amended 

answer  did  not  deny  that  the  paper  was  not  executed  "for"^ 

defendant.— Fair  Association  v.  Hornick,  578. 

w 

4*  ExBMPLABT  Damages— A  petition  in  an  action  for  assault  and 
battery  may  be  amended  so  as  to  ask  for  exemplary  dam- 
ages on  facts  set  forth  in  the  original  petition. — Kreuger  v. 
Sylvester,  647. 

5.  Harmless  Ebeob— Where  a  petition  laid  damages  at   five 

thousand  dollars,  and  asked  judgment  for  ten  thousand  dol- 
lars, errors  in  instructing  that  plaintiff  could  not  recover 
exceeding  ten  thousand  dollars,  and  in  allowing  the  petition 
to  be  amended,  after  verdict,  by  laying  the  damages  at  ten 
thousand  dollars,  were  harmless,  where  the  court  subse- 
quently reduced  the  verdict  to  five  thousand  dollars.— New- 
bury V.  Manufacturing  Co.  441. 

6a«  Bemitillur— Compelling —XJiader  Buoh  circumstances,  the  trial 
court  may,  in  its  discretion,  require  the  plaintiff,  in  an 
action  for  personal  injuries,  to  remit  part  of  the  verdict. — 
Newbury  v.  Manufacturing  Go.  441. 

6.  Same-'ln  an  action  at  law,  aided  by  an  attachment  levied 

in  July,  1894,  a  refusal  to  allow  plaintiff  to  file  an  amend- 
ment claiming  interest  on  his  account  from  January,  1895, 
was  harmless,  where  the  jury  found  that  plaintiff's  claim 
was  liquidated  by  the  damage  resulting  to  defendant  from 
the  attachment.— Union  Mill  Co.  v.  Prenzler,  540. 

7«  Assifirnment  of  AoiAoii'-Abatement — An  assignment  by  plain- 
tiff of  his  cause  of  action  to  his  attorneys  as  security  for  their 
fees,  after  the  commencement  of  the  action,  will  not  prevent 
the  action  from  continuing  in  the  name  of  the  originid  plain- 
tiff.—Kreuger  V.  Sylvester,  647. 

7a«  Harmless  Error— if  this  ruling  was  erroneous,  it  was  harmless, 
since  the  assignment  was  not  absolute,  but  merely  a  contract 
for  contingent  fees.— Kellogg  v.  Window,  552. 

8.    Attorney  Fee— Attachment  — Where  the  defendant,  in  an 
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where  such  defense  tended,  merely,  to  show  the  wrongful 
issuance  of  the  attachment. — Idem. 

10.  Oertdorari— Refund  op  Tax— Under  Code,  section  822,  pro- 
viding that  on  certiorari  the  court  may  merely  g^ve  judgment 
affirming  or  annulling  the  proceedings,  or  correcting  the  same^ 
and  directing  further  proceedings,  certiorari  would  not  furnish 
adequate  relief  to  a  school  district  against  proceedings  by  the 
board  of  county  supervisors  in  refunding  a  tax  collected  for 
the  benefit  of  the  school  district,  where  the  money  had  been 
actually  refunded,  and  the  tax  payer  had  no  nooney  in  the 
hands  of  the  county  officers.  Certiorari  lies  only  where  there 
is  no  other  plain,  speedy,  or  adequate  remedy,  and  in  this  case, 
a  suit  in  equity  for  the  recovery  of  a  trust  fund  is  such  remedy. 
—Independent  District  Ottumwa  v.  Taylor,  617. 

II*  HiQHWATS— The  proceedings  of  township  trustees,  under 
Acts  Twentieth  General  Assembly,  chapter  200,  section  4, 
authorizing  a  consolidation  of  all  the  road  districts  in  a 
township  into  one  highway  district,  on  proper  petition  there- 
for, are  judicial  in  their  nature,  and,  therefore,  subject  to 
review  on  certiorari,  under  Code,  section  8216,  when  the 
trustees  have  exceeded  their  jurisdiction.— Dunham  v.  Fox, 
131. 

12.  Ohaoffe  of  Venue— See  post  *« «— The  court  in  its  discretion,  may 
properly  deny  an  application  for  a  change  of  place  of  trial  on 
the  ground  of  prejudice,  where  the  affidavits  tending  to  show 
prejudice  are  met  by  an  equally  large  number  of  counter- 
affidavits  tending  to  show  the  contrary,  and,  if  there  is  any 
difference  in  the  statements,  it  is  in  favor  of  those  made  for 
the  party  contesting  the  motion.— Union  Mill  Co.  v.  Pren 
zler,  540. 

18.  Collateral  Attaok  of  Sede— In  an  action  to  cancel  a  judgment 
and  a  levy  on  a  sale  of  land,  it  appeared  that  such  judgment 
had  been  satisfied  by  a  previous  sale  of  land,  under  an  execu- 
tion on  it,  and  the  second  sale  was  void.  It  was  asked  that  the 
judgment  be  renewed,  and  made  a  lien  on  the  laud,  and  that 
the  sheriff  be  ordered  to  resell  the  land,  if  the  court  found  the 
second  sale  void.  Held,  that  defendant  was  not  entitled  to  the 
relief  asked,  even  if  the  allegation  of  the  answer  was  true, 
without  proceedings  to  set  the  first  sale  aside.— Harpham  v. 
Worthington.  813. 

14.    Oonsolidation— Law  and  Equity— TTaiycr  by  Pleading—An 

action  at  law  and  a  suit  in  equity  for  the  collection  of  rent 

were  consolidated  as  a  cause  in  equity,  with  a  proviso  that  the 

consolidation  should  not  prejudice  the  defendants'  right  to  a 
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jury  trial  upon  the  matters  set  out  in  his  answer  to  the  law 
action.  A  substituted  petition  asking  equitable  relief  in  the 
law  action  was  filed,  and  after  the  consolidation,  defendants 
tiled  an  amended  and  substituted  counter-claim,  triable  in 
equity.  Held,  that  it  was  not  error  to  refuse  to  permit  the  trial 
of  the  issues  by  the  jury,  Where  an  issue  ordinarily  triable  at 
law,  is  presented  by  answer  to  an  action  properly  commenced 
in  equity,  plaintiff  is  entitled  to  have  it  tried,  as  in  equity. — 
Gatch  V.  Garretson,  252. 
15*  Decree— Who  May  Benefit  Br^Pleading^A  creditor  who 
has  not  pleaded  fraud  as  to  a  note  given  to  a  third  person, 
which,  with  his  own,  was  secured  by  a  chattel  mortgage  from 
the  common  debtor,  cannot  claim  the  benefit  of  a  decree  which, 
as  between  other  parties  and  the  payee  of  the  note,  found  the 
note  and  the  mortgage  pro  tanto  fraudulent.— Enger  &  Co.  T. 
Lofland,  803. 

16*  Default  Judgnient  — Fraudulent  Conveyance  —  A  judgment 
should  be  rendered  against  a  chattel  mortgagor,  on  a  cross- 
petition  by  a  second  mortgagee  in  an  action  to  foreclose  the 
prior  mortgage,  where  the  mortgagor  makes  no  defense, 
although  the  second  morgage  is  found  to  have  been  executed 
with  the  intent  to  defeat  the  mortgagor's  creditors. — Hartney 
V.  Jordan,  646. 

17 •  Directing  Verdict— A  motion  to  direct  a  verdict  should  be 
sustained  if.  considering  all  the  evidence,  it  clearly  appears 
that  it  would  be  the  duty  of  the  trial  judge  to  set  aside  a  ver- 
dict if  found  in  favor  of  the  party  upon  whom  the  burden  of 
proof  rests,  and  against  whom  the  motion  is  directed.— Hurd& 
Wilkinson  v.  Neilson,  555. 

18.  Election  of  B,eme61ea— Fraud  and  Mistake^The  beginning  of 
an  action  for  fraud  in  an  exchange  of  land  is  not  an  election  to 
affirm  the  contract,  which  will  prevent  plaintiff,  on  subse- 
quently discovering  that  there  was  no  fraud,  but  a  mistake  as 
to  the  tract  which  he  was  to  receive,  from  amending  the  com- 
plaint so  as  to  seek  a  recission  for  such  mistake.— Clapp  v. 
Greenlee,  586. 
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recoverable  in  the  case,  where  no  evidence  of  the  value  of  his 
time  is  offered,  and  no  reference  is  made  thereto  in  the  instrnc- 
tlon  BtMiuK  what  can  be  allowed  as  damages. — Citizens  State 
Bank  v.  Rowley,  «86. 
21*       Hififhways— See  anU,  ";  post,  ^.-^Objecttons—The  erroneous 
admission  of  testimony  that  the  witness  had  her  attention 
called  to  a  defective  sidewalk  by  falling  thereon,  is  without 
prejudice,  where  she  was  afterwards   permitted,  without 
objection,  to  tell  how,  when,  and  where  she  fell. — Robinson 
V.  City  Cedar  Rapids,  662. 
82.  Same— The  erroneous  admission  of  evidence  that  changes 

were  made  in  a  crossing  after  an  accident  thereon,  which 
the  court  afterwards  instructed  the  jury  not  to  consider,  is 
not  prejudicial  where  the  necessity  for  repairs  and  altera- 
tion was  evident.— /ctem. 
28.       Exhibits  to  Jdkt  Room— While  an  admission  in  the  plead- 
ings, of  the  execution  of  a  note  sued  on,  does  not  authorize 
the  court  to  permit  the  jury  to  take  the  note  to  their  room, 
unless  it  is  introduced  in  evidence,  yet  the  fact  that  it  is  so 
taken  is  without  prejudice,  where  a  copy  of  it  is  set  out  in 
the  pleadings  which  the  jury  may  properly  take.— State 
Bank  of  Tabor  v.  Brewer,  576. 

24.  Remarks  of  Judqe — A  statement  by  the  court,  in  an  action 

for  assault  and  battery,  in  reply  to  a  statement  by  defend- 
ant's attorney  that  a  mechanic  might  resist  to  any  extent 
before  allowing  an  article  left  with  him  for  repair  to  be  taken 
before  payment  for  such  repairs,  that  a  person  could  not  go 
to  the  extent  of  killing  a  man  to  protect  a  small  claim,  is  not 
prejudicial  to  defendant.— Kreger  v.  Sylvester,  647. 

25.  Yerdiot— A  statement  by  the  court  of  issues  leading  the  jury 

to  return  a  verdict  on  a  counter-claim  for  both  defendants, 
when  it  should  be  in  favor  of  one  only,  is  not  prejudicial  to 
plaintiff.— Citizens  State  Bank  v.  Rowley.  686. 

26.  •  — Tkansfer  to  EQunr- A  motion  by  the  inter- 
vener to  transfer  the  cause  to  the  equity  docket  for  trial,  is 
properly  denied  where  the  action  was  properly  commenced  at 
law,  and  the  relief  asked  by  plaintiff  was  within  the  jurisdic- 
tion of  the  court  of  law,  only  part  of  the  relief  asked  by  inter- 
vener is  of  an  equitable  character,  and  where  the  transfer  would 
delay  the  main  action.— Kassing  v.  Ordway,  611. 

27.  Joinder  of  Oauses^EQUiTY  Jurisdiction— In   a  suit  by  a 

county  to  correct  a  description  in  a  deed  of  land  conveyed  to 
it  for  a  road,  injunction  against  obstruction  of  the  highway 
may  be  also  sought  and  had,  though  there  be  a  remedy  at  law 
therefor,  by  abatement  of  nuisance,  or  though  defendant  be 
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punishable  criminally  for  the  obstraction.— Clayton  County  y, 
Uerwig,  631. 

28.  Joint  Demurrer— Action  Aoainst  Shbbiff  and  Attachino 

Plaintiff— When  an  action  is  brouprht  against  the  sheriff  for 
levying  an  attachment  upon  the  property  of  a  third  person  and 
Jointly  against  the  plaintiff  for  directing  the  levy,  a  demurrer 
interposed  by  the  defendants  jointly,  on  the  ground  that  no 
sufficient  notice  to  release  was  given,  should  be  overruled,  for 
no  notice  at  all  is  required  to  recover  of  the  attaching  plaintiff. 
—Bradley  v.  Miller.  169. 

29.  Judfirnient— Validity— Joint  Defendants— fius&and  and  Wife 

— A  judgment  for  plaintiff,  in  a  suit  against  husband  and  wife, 
on  their  joint  note,  is  valid  as  to  the  wife,  who,  after  appearing 
and  tiling  an  answer,  withdrew  the  same,  and  made  no  further 
defense,  though  invalid  as  to  the  husband,  who  was  not  served. 
—Kellogg  V.  Window,  562. 

81.  Ijaches— Estoppel— A  delay  of  nearly  four  years  in  taking  any 

steps  to  cancel  a  deed,  after  the  grantor  knows  that  It  has  been 
handed  to  grantees,  and  recorded  by  the  latter  without  grant- 
or's consent,  will  not  bar  an  action  to  set  it  aside;  nor  will  the 
fact  that  the  grantor,  in  the  interval,  made  statements  insuffi- 
cient as  the  basis  of  an  estoppel,  to  the  effect  that  he  had  no 
interest  in  the  properly,  where  he  was  over  seventy  years  of 
age,  and  illiterate,  and  the  grantees  were  his  wife  and  sons. — 
O'Connor  v.  O'Connor,  476. 

82.  Misconduct— Counsel— 0/)cm»5r  Staletnenl^It  is  notreversi" 

ble  error  for  the  attorney  for  the  prosecution,  in  good  faith, 
and  with  reisonable  grounds  to  believe  certain  evidence 
admissible,  to  state  to  the  jury,  in  his  opening  statement,  the 
substance  of  such  evidence,  though,  when  offered,  it  is 
rejected. — State  v.  Allen,  7. 

88*  In  Argument— It  is  not  error  for  the  counsel  for  the  state,  in 
his  argument  to  the  jury,  to  state  his  belief  in  defendant's 
guilt.— State  v.  Cater,  501. 

84.  Misconduct  of  Court— Examining  Wilness— The  asking  of 
questions  of  witnesses,  in  a  criminal  trial,  by  the  court,  in 
such  manner  and  under  such  circumstances  as  to  indicate 
to  the  jury  the  court's  suspicion  or  opinion  that  the  witness 
had  been  instructed  by  defendant  or  his  attorney  not  to 
answer  a  certain  question  which  the  court  required  him  to 
answer,  is  cause  for  reversal,  where  there  was  no  foundation 
for  such  suspicion  or  opinion. — State  v.  Allen,  7. 

85*  Objection  After  Answer- An  objection  to  questions  asked 
defendant's  mother  as  to  an  alleged  conversation  with  the 
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oooDty  attorney  abont  fixing  the  papers  so  that  defendant 
might  escape,  comes  too  late,  after  the  defendant  has  answered^ 
—State  V.  MoKinstry,  8d. 

86.  Offer  to  Oompromise— Jubt  QjjESTiov—Evidence^A  con- 
versation admitted  in  evidence,  should  not  be  withdrawn  from 
the  jury  on  the  ground  that  it  was  in  the  nature  of  an  offer  to 
compromise,  although  the  testimony  of  some  of  the  witnesses 
shows  that  it  was  a  mere  offer  ta  compromise,  where  the  testi- 
mony of  others  shows  that  it  contained  unqualified  admissions 
of  indebtedness  by  the  debtor,  without  anything  to  indicate 
that  it  was  an  offer  to  compromise.— Kassing  v.  Ordway,  611. 

87*  Offered  Inotruotion— TTaioer  6^— That  an  offered  instruction 
which  is  denied,  deals  with  the  right  to  certain  relief  as  being 
due,  as  matter  of  law,  does  not  waive  the  privilege  of  having 
the  right  to  such  relief  submitted,  as  a  question  of  fact. — Rob- 
inson &  Co,  V.  Berkey  &  Martin,  186. 

98.  Order  of  'Proof— Disoretion^W here,  in  an  action  on  a  pur- 
chase-price note  by  the  holder,  claiming  to  be  a  bona  fide  pur- 
chaser, for  value,  before  maturity,  defendant  denies  such 
claim,  and  defends  on  the  ground  of  a  breach  of  warranty  in 
the  sale,  the  court  may  admit  evidence  on  the  question  of 
breach  of  warranty  without  first  submitting  to  the  jury 
whether  plaintiff  was  a  bona  fide  purchaser.— Graff  v.  Adams, 
481. 

89.  'PaxiieB-'Noiice'-lt  is  not  necessary  to  notify  a  school  district 
of,  or  make  it  a  party  to  an  application  to  the  county,  made  by 
one  of  the  tax  payers  of  the  district  to  refund  him  school  taxes 
paid,  which  application  is  based  on  the  claim  that  he  legally 
belongs  to  another  district  having  a  lower  rate  of  taxation.— 
Independent  District  Ottumwa  v.  Taylor,  617. 

40.  Reformation— J^raud— A  party  to  aa  oral  contract,  who,  after 
its  partial  execution  is  induced,  by  fraud  or  mistake,  to  sign 
what  purports  to  be  a  written  memorandum  thereof,  but 
which  in  fact  contains  provisions  not  in  the  oral  contract,  need 
not  ask  for  a  reformation  of  the  writing,  but  may  disaffirm  it, 
and  stand  upon  the  oral  agreement.— Burlington  Lumber  Co. 
V.  Lumber  Co.  469. 

48.  Betttn^  Aside  lUefiral  Hlfirhway  Order- Action  bt  Taxpayer 
— A  taxpayer  may  maintain  proceedings  to  set  aside  an  illegal 
order  of  the  township  trustees,  consolidating  all  the  road  dis- 
tricts in  the  township,  although  he  would  not  be  prejudiced  by 
a  legal  consolidation.— Dunham  v.  Fox,  181. 
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4H.  Special  InterrOfiratorie8-<^ode,  seotioa  2808,  providing  that 
the  jury  must  be  required,  on  the  request  of  a  party,  to  fiod 
specially  on  questions  of  fact  stated  to  them,  in  writing,  does 
not  require  the  court  to  submit  interrogatories  as  to  immate- 
rial facts,  or  facts  necessarily  determined  by  the  general  verdict. 
— O'Leary  Brothers  v.  Insurance  Co.  390. 

44.  Same— The  refusal  of  special  interrogatories  is  not  ground 

for  complaint,  where  the  essential  facts  are  embodied  in 
another  interrogatory  which  is  submitted.— Union  Mill  Co. 
V.  Prenzler,  540. 

45.  Strikinfir  Testimony— Powers  of  AQEST—Wrillen  Contract-- 

An  alleged  special  adjusting  agent  gave  testimony  tending  to 
show  that  he  had  authority  to  orally  waive  proof  of  loss.  No 
objection  that  he  was  acting  uader  a  written  contract  of 
employment  vas  iiterposed,  and  the  witness  was  dismissed. 
Plaintiff  then  gave  evidence- tending  to  show  that  said  agent 
did  orally  waive  proof.  The  agent  then  being  recalled  for 
further  cross-examination,  it  appeared  that  he  was  employed 
in  writing,  and  that  the  contract  was  in  Illinois.  It  also 
appeared,  inferentially,  that  the  contract  did  not  specify  his 
duties,  for  the  reason  that  he  was  to  go  to  sued  places  and  do 
such  work  as  should  be  directed  by  the  manager     Hdd\ 

a.  As  the  testimony  of  the  plaintiff  was  rightfully  admitted, 
as  the  record  stood  at  the  close  of  the  first  examination 
of  the  agent,  said  testimony,  subsequently  elicited,  did 
not  authorize  the  striking  of  plaintiff's  said  evidence. 

b.  It  does  not  appear  that  the  ^p^riting  deprived  the  agent  of 
power  to  waive  proof  of  loss,  orally. — O'Leary  Brothers 
V.  Insurance  Co.  890. 

46.  — Agency — Construction  of  Statute — A  corporation 
operated  a  boat  line  in  a  given  county,  and  had  an  agent  therein 
who  solicited  freight  and  collected  pay  for  it.  An  excursion, 
out  of  the  ordinary  course  of  the  corporation's  business,  was 
rnn,  and  plaintiff  was  wrongfully  landed  in  the  progress  of  the 
excursion.  Held,  his  action  could  not  be  brought  under  Code, 
2585,  in  the  county  where  the  agent  did  said  business  of  solic- 
iting and  collecting.— King  v.  Blair,  87. 

47.  Color  op  Office— 5^ate  Board  of  ZZeaZfA— Said  board,  while 

in  session  at  Des  Moines,  made  an  order  denying  a  college 
future  recognition.  The  investigation  leading  to  this  action 
was  made  in  Lee  county.    Code,  section  2579,  authorizes 
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to  recognize  said  college,  mast  be  brongbt  in  Polk,  and  can- 
not be  maintained  in  Lee  coanty.— College  of  Physicians  y. 
Guilbert,  218. 

48.  Verdict— See— "General  Verdict*'  Defined— Separate  find- 
ings npon  each  of  two  issues  presenting  separate  causes  of 
action  are  general  verdicts,  and  unobjectionable.— Robinson  & 
Co.  V.  Berky  &  Martin,  186. 

PRACTICE  SUPREME  COURT. 

1.  Ab8tr€U>ts— The  evidence  cannot  be  considered  on  appeal  where 

appellant's  abstract  does  not  state  that  it  contains  all  the  evi- 
dence, and  there  is  no  statement  or  certificate  from  the  attor- 
neys that  it  embraces  any  or  all  of  the  record  on  which  the 
case  was  tried,  though  appellee  files  an  amended  abstract  sup- 
plying some  parts  of  the  record,  which  denies  that  the  two 
abstracts,  together,  contain  all  the  evidence  on  any  particular 
point.— Kreger  v.  Sylvester,  647. 

2.  Needless  Ccsts— The  cost  of  an  additional  abstract,  filed  by 

appellee,  will  not  be  allowed  where  it  was  unnecessary,  and 
there  was  no  sufficient  cause  for  filing  it.— Mills  &  Allen  v. 
Evans  &  McCutchin,  712. 

8.  AmendinfiT  Judgment  on  Appeal— Con«/rticf ton— Where  it  is 
uncertain  whether  a  judgment  for  defendant  disposed  of  and 
included  a  certain  item  pleaded  by  way  of  set-off,  but  it  is 
inferable  therefrom  that  it  did  not,  and  the  judgment  is  exces- 
sive if  it  is  not  included,  but  as  near  as  may  be  just  if  it  is 
included,  the  judgment  will  be  amended  on  appeal  so  as  to  be 
a  bar  to  further  recovery  for  such  item.— Walker  v.  Walker,  99. 

4.  Oertiflcate— Essentials- Questions     Involved— Connor  v. 

Benn<ke,  747. 

5.  Same— Essential- Denial    in  Abstkact— Hiatt  v.  Nelson, 

749. 

6.  Oonsolidation— Presump^'on- It  will  be  presumed,  on  appeal, 

that  judgment  in  but  one  case  was  rendered  below,  and  this  is 
so,  though  it  is  stated  in  the  abstract  that  two  cases  were  con- 
solidated in  the  district  court,  where  the  only  reference  to  a 
second  case  is  found  in  the  statement  of  one  witness,  who  says 
that  he  bought  goods  of  the  plaintiff  in  the  second  suit  and  gave 
a  note  for  it,  which  remains  unpaid,  and,  in  the  caption  of  the 
record,  which  recites  the  title  of  both  cases,  in  stating  a  sub- 
mission to  the  jury.— Farwell  Co.  v.  Zenor,  640. 

7.  Demurrer- From  Ruling  ON  Judgment- An  order  sustaining 

a  demurrer  is  appealable,  even,  though  no  final  judgment  is 
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entered  upon  it,  or  rendered  by  the  court.— Bradley  v.  Miller, 
169. 

8.  Sustaining  Demuerrb— One  Ground  (?ood— Where  a  demurrer 

is  sustained  generally,  the  ruling  will  be  sustained  if  any  of 
the  grounds  of  the  demurrer  are  well  taken.— Krause  y. 
Lloyd,  666. 

9.  Dismisaal— Notice.-— Brandenburg  v.  Keller,  746. 

10.  Misoonduct —fVoo/*  <m  AppecU-^An  assignment,  on  appeal,  in 

a  criminal  case,  that  the  court  erred  in  not  rebuking  or 
denouncing  the  clapping  of  hands  of  the  audience,  claimed  to 
have  followed  the  conclusion  of  the  argument  of  one  of  the 
counsel  for  the  state,  cannot  be  deemed  well  taken  where  the 
counsel  for  defendant  swear  that  such  act  of  the  audience  was 
not  stopped  or  rebuked  by  the  court  or  sheriff,  but  the  sheriff 
states  in  his  affidavit  that  he  instantly  checked  the  applause, 
and  the  clerk  swears  that  both  the  court  and  the  sheriff  imme- 
diately stopped  the  clapping  of  hands,  and  the  county  attorney 
says  it  was  at  once  stopped. —State  v.  Cater,  501. 

11.  Notioe  on  Oo-defendant— A   motion   to   dispiiss   made   by 

appellee  because  appellant*s  co-defendant  was  not  served  with 
notice  of  appeal,  will  not  be  passed  upon  when  it  is  clear  that 
there  should  be  an  affirmance  upon  the  merits.— Lillibridge 
V.  Allen,  582. 

12.  Objeotion  Below— In  a  suit  to  set  aside  a  judgment  by  confes- 

sion, an  objection  to  the  form  of  the  action,  in  that  plaintiff's 
remedy  was  at  law,  cannot  be  raised  for  the  first  time  on 
appeal. — Bull  v.  Keenan  &  Sons,  144. 

18.       Same— An  objection  to  a  question,  not  interposed  until  after 
the  answer,  is  not  available,  on  appeal. — State  v.  Cater,  501. 

14.  Same— An  objection  that  a  contract  for  the  conveyance  of 

a  homestead  cannot  be  specifically  enforced  because  the 
grantor's  wife  did  not  sign  the  contract,  cannot  be  first  made 
on  appeal.— Wilson  v.  Riddick,  697. 

15.  Same— The  admission  of  the  testimony  of  a  witness  who  is 

permitted  to  use  a  memorandum  to  refresh  his  recollection, 
is  not  rendered  erroneous  because  he  shows,  on  cross- 
examination,  that  he  has  no  indeoendent  recollection  of  the 
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17.  General  and  Specific— Aq  objection  to   the  admission  of 

part  of  the  ey tries  on  an  exhibit,  the  remainder  of  which  are 
admissible,  is  not  available,  on  appeal,  where  the  only  objec- 
tion was  to  the  entire  exhibit,  on  the  fl^round  that  it  was 
incompetent,  immaterial,  and  secondfiry.— State  v.  Brady, 
191. 

18.  Instructions —2?egeie5<— The  judgment  of  a  trial  conrt  in  a 

criminal  case  will  not  be  reversed  for  error  in  instructions, 
where  objection  was  not  made  and  exception  taken  at  the 
time;  nor  for  failure  to  give  instruction,  where  no  request 
for  such  instruction  was  made  at  the  time,  unless  it  appear 
that  such  failure  deprived  the  defendant  of  a  fair  trial. — 
State  V.  Hathaway,  225. 

19.  Same — An  objection  made  in  a  motion  for  a  new  trial,  to  a 

portion  of  a  charge  as  given,  is  insufficient  to  raise  the 
question  as  to  whether  the  trial  court  erred  in  not  giving 
an  additional  charge  on  the  same  subject,  not  asked,  but 
to  which  the  accused  was  entitled. — Idem. 

20*  Trial  Db  Novo  —Laws  of  Sister  Slate— Xn  equity  cause  was  set 
down  for  hearing  on  depositions.  The  court  allowed  defend- 
ant to  introduce  the  statutes  of  Nebraska  to  show  that  the 
action  was  barred.  It  refused  plaintiff  leave  to  rebut  this. 
Held,  In  view  of  the  fact  that  plaintiff  prevailed,  and  of  the 
presnmptijn  that  the  court  below  did  not  commit  error, 
involved  in  refusing  such  rebuttal,  it  will  be  the  theory  of 
the  decision  on  appeal,  that  the  offer  of  statutes  was  disre- 
garded. If  this  be  not  so,  this  court,  in  view  of  the  fact 
that  rebuttal  was  not  permitted,  will  exercise  the  right  of 
excluding  such  evidence,  even  as  the  district  court  might 
have  done,  and  this,  though  its  admission  below  might  have 
been  discretionary.— Clapp  v.  Greenlee,  586. 

21.  RefusGhl  to  Bnter  Default— An  appeal  from  the  refusal  of  the 
court,  upon  the  objection  of  defendant's  attorneys  appearing 
as  amicus  ourioe,  to  enter  default  in  favor  of  plaintiff,  will  be 
dismissed  where  the  record  does  not  show  the  ground  of  the 
counts  refusal,  or  that  an  answer  was  not  on  tile. — Roberts  v. 
Malloy,  87  . 

'SS.    Review— Conflicting  Evidence— Craig  v.  Sylvester,  752. 

28.  Denial  in  Absthlct— Stipulation^ A  stipulation  for  a  sub- 
mission of  a  case  on  appeal  on  the  two  abstracts  tiled,  waiv- 
ing a  transcript,  does  not  authorize  the  court  to  review  ques- 
tions of  fact,  when  the  additional  abstract  tiled  by  appellee 
states  that  all  the  evidence  is  not  contained  in  the  abstract, 
which  statement  is  not  denied.— Koster  v.  Seney,  558. 
Small  flKures  refer  to  sabdiTisions  of  lodex.    The  others  to  page  of  report. 
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24.  Same—The  undenied  averment  in  appellee's  abstract,  that 

all  of  the  evidence  is  not  before  th^  court  in  the  several 
abstracts,  will  be  accepted  as  correct  by  the  supreme  court, 
and  will  prevent  a  consideration  of  any  question  depend- 
ing upon  the  evidence.  Therefore,  refusals  to  strike 
evidence,  sustaining  objections  to  cross-interrogatories, 
and  an  assignment  that  the  verdict  is  excessive,  cannot  be 
reviewed  in  that  condition  of  the  record.— Far  well  Co.  v. 
Zen  or,  (i40. 

25.  Equitable  Action— A  decree  will  be  reversed  where,  elimin- 

ating  evidence  admitted  over  a  good  objection  on  the  ground 
that  it  was  incompetent,  the  evidence  is  insufficient  to  estab- 
lish all  facts  essential  to  the  decree.— Foot  v.  Bush,  523. 
26«  iSame— Defendants,  to  sustain  the  issue  that  a  notice  to 

redeem  from  tax  sale  was  served  August  11,  introduced 
the  return  of  service,  and  the  affidavit  of  defendant  that  he 
had  such  notice  served  on  said  day.  The  papers  were  in 
the  handwriting  of  the  defendant,  except  the  signature  to 
the  affidavit.  They  were  marked  tiled  in  the  treasurer's 
office.  8S  of  such  date.  The  dates,  and  the  words,  "Filed 
this  eleventh  day  of  August,''  were  in  the  handwriting  of 
the  defendant.  Plaintiffs  were  positive  that  the  papers 
were  not  served  until  the  thirteenth.  The  credibility  of 
the  person  serving  the  papers  was  successfully  attacked. 
Ileld^  that  a  finding  that  the  service  was  made  on  August 
18,  would  not  be  disturbed. — Waller  v.  Hintrager,  148. 

27.  ExKMPLABY  Damages— An  award  by  the  jury  of  exemplary 

damages,  in  an  action  for  the  wrongful  suing  out  of  an 
attachment,  will  not  be  disturbed,  on  appeal,  as  excessive, 
except  in  extreme  cases.— (Juion  Mill  Go.  v.  Prenzler,  640. 

28.  Instruction- Alleged  error  in  instructions  will  not  be  con- 

sidered on  appeal,  where  the  record  does  not  contain  all  the 
instructions,  and  those  given  announce  correct  abstract 
propositions  of  law.— Kreger  v.  Sylvester,  647. 

29.  Record  Below- The  question  of  the  admissibility  as  evidence, 

of  slips  of  paper  marked  as  exhibits,  is  not  raised  by  an 
abstract  showing  that   "plaintiff's  offer  in  evidence"  said 
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cooclusioD  if  it  had  to  try  the  case  anew,  on  the  evidenoe.— 
Union  Mill  Co.  v.  Prenzler,  540. 

82.  Transoript— Certipication— BiK  of  JS?akJ«pWon«— The  evldenoev 
will  not  be  stricken  from  the  record,  on  appeal,  on  the  ground 
that  the  official  shorthand  reporter's  transcript  of  the  short- 
hand notes  was  not  duly  authenticated,  where  an  amendment  to 
the  abstract  shows  that  asufficient  bill  of  exceptions  was  prop- 
erly filed,  and  that  the  translation  of  the  shorthand  notes  was. 
duly  certified  within  the  time  allowed  by  law—Rassing  v.  Or^-. 
way,  611. 

PREFERENCES— See  Gen.  Assign.  »,  K 
PRESCRIPTION— See  Dedication;  Highways,  *. 
PRESIDENT  AND  SECRETARY— See  Corpob.,  ^ 

PRINCIPAL  AND  AGENT-See  Contraot,  •;  EviD. ',«,«; 
Insur.  ";  Mech.  Lien,  ';  Pract.  *«. 

While,  ordinarily,  one  who  offers  to  manufacture  go6ds  for 
another  at  a  specified  price  without  specifying  the  quality,  will 
not  be  bound  to  furnish  goods  of  a  quality  which  his  unauthor- 
ized agent  led  the  other  party  to  expect  would  be  furnished, 
he  Is  bound  to  do  so,  where  the  agent  tells  him  what  has 
occurred  and  he  is  led  thereby  to  make  the  offei— Dietrich  & 
Capell  T.  Stebblns,  426. 

PRIVILEGE -See  Libel. 

PROMISSORY  NOTES- See  Corpok.  \ 

PUBLIC  POLICY— See  Insur.  *. 

PURCHASER- GOOD  FAITH- See  Fraud.  »;  Negot.  Instr.  ',  \  ». 

RAILROADS— See  Instruct.';  Neglig.  \  •. 

1.  Boarding  Movin^r  Train— Violation  of  Stats  Law— i?t<^« 
of  ^aiZrood- Under  the  statutes  of  Illinois  (Hard's  Revised 
Statutes  1891,  chapter  114,  section  79),  forbidding  any  person 
to  board  a  moving  train,  except  in  compliance  with  law,  or  by 
permission,  under  the  lawful  rules  and  regulations  of  the  com- 
pany, a  person  injured  while  attempting  to  board  a  moving 
train  within  the  state  of  Illinois,* cannot  recover  therefor,  in 
Iowa,  unless  it  appears  that  he  was  acting  in  compliance  with 
law,  or  by  permission,  under  the  lawful  rules  of  the  company. 
— Toung  V.  C.  M.  &  St.  P.  R'y  Co.  857. 

2«  Burden  of  Proof— Where  such  attempt  was  made  by  per- 
mission, or  direction,  of  the  conductor  of  the  train,  the  bur- 
den is  on  the  plaintiff  to  show  that  the  permission,  or  direc- 
tion, relied  on  was  in  accordance  with  the  rules  and 
regulations  of  the  company.— /dem. 
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8*  CouBT  AND  JuBY— Ooe  whose  iojaries  are  the  proximate 
result  of  his  yiolatioQ  of  a  statute  is,  as  a  matter  of  law, 
fl^uilty  of  contributory  negligence  precluding  recovery  for 
the  negligence  of  another,  which  contributed  to  such  inju- 
ries.—jdem. 

4*  PasseniTors— Ejbctmrnt  of— Where  a  passenger  takes  a  dog 
with  him  into  a  passenger  oar,  contrary  to  the  rules  of  the 
railroad  company,  and  refuses  to  remove  him  when  requested, 
the  conductor  is  justified  in  removing  both  from  the  car  in  a 
proper  manner,  though  tho  passenger  has  paid  his  fare.— 
Gregory  v.  C.  &  N.  W.  Ry.  Co.  845. 

i.  Becovery  of  Ticket — A  passenger  who  is  removed  from  a  rail- 
way train  on  account  of  his  refusal  to  comply  with  a  reason- 
able regulation  of  the  company,  forfeits  his  rights  under  his 
ticket,  and  cannot  recover  the  value  thereof. —-Idem. 

6«  Seasonable  Rule— Court  and  Jury— The  reasonableness  of  a 
rule  of  a  railway  company  prohibiting  a  passenger  from  hav- 
ing a  dog  with  him  in  its  passenger  coach,  and  exacting  a 
charge  for  carrying  dogs  in  the  baggage  car,  is  a  question  of 
law  for  the  court;  and  its  holding  that  such  rules  are  reason- 
able is  affirmed. — Idem. 

?•  Instbuotions— ^T'irmon^ — A  petition  alleged  that  the  brake- 
man  called  plaintiff's  station;  that  the  car  stopped;  and  that 
plaintiff,  while  attempting  to  alight,  was  thrown  off,  by  the 
sudden  starting  of  the  car;  and  that  "defendant  was  negli- 
gent in  stopping  the  car  when  it  did,  and  in  inviting  and  per- 
mitting passengers  to  leave  the  train.*'  The  first  paragaaph 
of  an  instruction  stated  the  negligence  charged,  in  the  lan- 
guage of  the  petition.  Another  paragraph  told  the  jury  that 
they  might  find  the  defendant  negligent  if,  when  plaintiff 
attempted  to  alight,  the  brakeman  failed  to  inform  him  that 
the  train  had  not  yet  reached  the  station,  and  plaintiff  could 
not  see  that  the  train  was  not  yet  at  the  station,  and.  while 
exercising  ordinary  care,  he  was  thrown  off  and  injurid  by 
the  starting  of  the  car.  Held,  that  the  instructions  were 
not  contradictory  in  stating  the  negligence  charged.— Devine 
V.  C.  M.  &  St.  P.  R»y  Co.  692. 
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9.  Nefflifironoe— Duty  of  Gbbw— Emptoyea  in  charge  of  an  eDgioe 
have  the  right  to  assume  that  a  switchman  who  was  attempt- 
ing to  mount  on  the  front  footrboard  for  the  purpose  of  making 
a  switch,  has  succeeded  in  doing  so,  where  he  is  hidden  from 
their  view  by  the  boiler;  and  are  not  required  to  stop  the  engine 
to  ascertain  whether  he  has  done  so. — Ferguson  y.  C,  M.  &  St. 
P.  Railway  Co.  738. 

10.  Hearing  OuroBY^Jury  Question^Tl&iutiff,  a  switchman 

on  defendant's  railroad,  fell  while  attempting  to  climb 
upon  the  foot-board  of  a  slowly  moving  switch  engine,  but 
caught  hold  of  the  foot-board  by  which  he  was  dragged 
one  hundred  and  sixty-seven  feet,  and  his  foot  was  crushed. 
During  this  time,  he  continually  cried  out  for  the  engineer 
to  stop.  A  person  on  the  foot-board  near  the  center, 
though  standing,  would  be  shut  off  from  the  view  of  tKose 
on  the  engine.  The  bell  was  ringing,  and  there  were  four 
persons  on  the  engine,  all  of  whom  testified  that  they 
heard  no  outcry,  but  stopped  the  train  at  once,  on  being 
signaled  by  a  bystander.  Eeld,  the  fact  that  plaintiff's 
outcry  was  heard  by  persons  standing  at  a  distance  from 
the  engine,  would  not  justify  holding  that  it  was  heard  by 
those  on  the  engine,  and  that  there  was  no  evidence  of 
negligence  on  the  part  of  any  of  the  employes  which  would 
render  the  defendant  liable  for  the  lujary ,^Idem, 

Ih  ICoNTRiBuroRY  NEGLiaENOK— A  switchman  who  voluntarily 
steps  into  the  middle  of  a  track  in  front  of  an  engine  which  he 
intends  to  board,  Instead  of  getting  on  at  the  side,  which  he 
can  do  with  safety,  is  guilty  of  such  contributory  negligence 
as  will  prevent  a  recovery  for  an  injury  caused  by  his  slipping 
and  falling  in  front  of  the  engine. — Idem. 

12,  General  and  Special  Rule  of  Railroid^A  general  rule  of  a 

railroad  company  authorizing  the  running  of  its  freight 
trains  at  a  speed  of  twenty-five  miles  per  hour,  is  not 
admissible  in  an  action  by  one  of  its  engineers  for  injuries 
received  at  a  specified  place,  alleged  by  the  company  to  be 
due  to  his  own  negligence  in  running  his  train  at  a  greater 
rate  of  speed  than  that  prescribed  for  such  place  by  a 
special  rule  of  the  company,  though  he  ran  there  at  less  than 
twenty-five  miles  per  hour.— Laird  v.  C,  R.  I.  &  P.  R'y  Co. 
886. 

13.  Special  and  General  Verdicl^X  general  verdict  for  plaintiff 

for  injuries  caused  by  failure  of  a  locomotive  approaching 
a  highway  to  give  signals  at  the  distance  therefrom  required 
by  Acts  Twentieth  Ganeral  Assembly,  chapter  104,  section  1, 

Snukll  figures  refer  to  sabdivisions  of  Index.    Tbe  others  to  page  of  report. 
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whereby  plaintifTs  horse  approached  Dear  the  railroad,  and 
became  frighteQed,  is  not  oyercome  by  special  fiDdings 
that  plaintiff  did  not  look,  or  listen,  for  a  train  before  reach- 
ing an  opening,  one  hundred  and  thirty-four  feet  from  the 
railroad,  in  a  hedge  extending  along  the  side  of  the  highway, 
and  that  there  was  a  place  between  such  opening  and  plain- 
tiff's house  (the  distance  not  being  shown)  at  which  plain- 
tiff could  have  known  of  the  approach  of  the  train,  if  she 
had  looked  and  listened.— Case  v.  C,  M.  &  St.  P.  R*y  Co.  487. 

14.  ELiUing  Stook— Defendant's  section  men  closed  gates  opening 
from  D's  property  on  the  track,  twice.  After  closing  them 
the  second  time,  they  stopped  to  repair  the  track,  about  fifty 
rods  distant.  D  passed  through  the  gates,  and  left  them  open, 
and  plaintiff's  cattle,  having  escaped  from  his  land  onto  D's 
land,  went  through  the  gates  on  the  track,  and  were  killed. 
Held,  that  the  defendant  was  not  liable  on  account  of  the  fact 
that  said  employes  failed  to  return  and  see  if  the  gates  were 
closed  before  leaving  for  the  night,  though  they  might  have 
seen  the  gates  from  where  they  were  at  work. — Harding  v.  C, 
M.  &  St.  P.  R'y  Co.  677. 

li.  Total  Disability— PLBADiNG—Z>ama^e«— An  instruction  in  an 
action  by  a  railroad  engineer  for  personal  injuries,  which  fails 
to  specitically  instruct  the  jury,  that  in  arriving  at  the  dam- 
ages to  his  earning  power,  they  must  consider  what  he  may  be 
able  to  earn  in  the  future  by  intellectual  as  well  as  manual 
labor,  is  erroneous,  even  though  the  complaint  alleges  a  loss  of 
earning  power  by  manual  labor  only.  The  defendant  railroad 
should  not  have  to  pay  for  the  results  of  total  disability  of 
plaintiff,  if,  though  incapacitated  for  manual  labor,  he 
remained  able  to  earn  money  otherwise.— Laird  v.  C,  R.  I.  & 
P.  Railway  Co.  886. 

RAPE— See  Ckim.  Law,  ♦*, «»,  *•. 
RATIFICATION-See  Mech.  Lien.  ». 
REAL  PROPERTY— See  LiM.  of  Act,  >. 
REASONABLE  DOUBT— See  Ckim.  Law.  *>. 
REBUTTAL— See  Crim.  Law.  ". 
RECEIVERS— See  Contract,  ",  Corpob.  «. 
RECORDING  ACTS— See  Acknowledgments.  «. 
REDEMPTION— See  Taxat.  «. 

REFEREE. 

1*  Lobs  of  Jurisdiotion— A  referee  has  no  jurisdiction  to  act  after 
the  time  he  was  required,  in  the  order  of  appointment,  to  make 
his  report.— Davis  v.  Caldwell,  658. 
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2«  Samb— An  order  by  the  coart»  after  the  expiration  of  the  time 
fixed  for  filing  a  referee*s  report,  directing  that  the  per  diem 
of  the  several  reporters  "heretofore*'  and  **hereafter"  acting 
for  such  referee  be  taxed  to  the  county,  is  insnffioient  to  vali- 
date the  referee's  report,  made  after  the  expiration  of  saoh 
time.— /dem. 

8.  Estoppel— A  party  assenting  to  a  continuance  by  the  referee 
beyond  the  time  he  was  required  to  make  his  report,  and 
appearing  and  taking  part  in  the  hearing,  without  objection,, 
is  not  estopped  to  deny  the  jurisdiction  of  the  referee.— 
Idem. 

REFORMATION— See  Pbact.  «. 

REMITITTUR-See  Pract.  «. 

REMONSTRANCE  -  See  Highways,  ». 

REPEAL— See  Construction.  «. 

REPLEVIN— See  Evn>.  «,  ";  Plead.  «. 

REPLY— See  Plead.;  Pract  Sdp.  Ct.  ». 

RES  ADJUDICATA— See  Demurrer;  Plead.  \  and  page  748. 

RESCISSION— See  Contracts.  •;  Lim.  op  Act.  «;  Pract.  »•. 

1.  Laohes— A  suit  to  rescind  a  deed  for  mistake  in  the  subject- 

matter  is  not  barred  by  laches,  where  the  transaction  took 
place  in  1887,  and  plaintiff  did  not  discover  that  he  had  received 
the  wrong  land  until  1890,  and,  after  fruitless  negotiation  with 
defendant  for  settlement,  brought  action  in  April,  1891,  for 
fraud,  and  did  not  discover  the  mistake  until  defendant  filed 
his  answer,  in  October,  1891,  and  amended  the  complaint  in 
the  following  November,  so  as  to  seek  a  rescission  for  the  mis- 
take.- Clapp  v.  Greenlee,  686. 

2.  Offer  €uid  Tender—  It  is  no  defense  to  a  bill  to  rescind  a  deed  for 

mistake,  as  to  the  subject-matter,  that  plaintiff  allowed  the 
land  to  go  to  tax  sale  and  had  mortgaged  it,  where  the  com- 
plainant tendered  a  re-conveyance  fret  from  incumbrance. — 
Idem. 

8.  Wcuit  of  Damage— It  is  no  defense  to  a  bill  to  rescind  a  deed 
for  mistake  as  to  the  subject-matter,  that  the  tract  actually 
conveyed  is  worth  as  much  as  the  one  plaintiff  contracted  to 
buy. — Idem. 

RETUfCN— See  EviD. ». 

RIPARIAN  RIGHTS— See  Piers. 

ROAD  DISTRICTS-See  Highwats,  »;  Pract.  ",  « 

ROBBERY— See  Crim.  Law.  «. 

RULES— See  Rail.  \  «,  *,  •,  ». 

SALES— See  Highways,  K 
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SCHOOLS— See  Contracts,  '»,  ";  Pract.  "  ••;  Tax.  ». 

1.  Contraot  with  Teaoher— Approval  by  Prbsidbnt— ^stoppeJ 

—Code,  section  1758.  provides  tliat  a  sub-director  of  a  school 
board,  under  the  rules  of  the  board,  may  contraot  for  employ- 
ment of  a  teacher,  and  that  the  contract  shall  be  approved  by 
the  president  and  reported  to  the  board.  Held,  that  where  a 
contract  was  made  with  a  teacher,  and  signed  by  a  director, 
who  was,  in  fact,  at  the  time,  president  of  the  board  of  direct- 
ors, and  filed  with  the  secretary,  his  failure  to  approve  the 
contract  as  president,  and  tile  it  with  the  board  of  directors, 
did  not  render  the  contract  invalid. — Benson  v.  Township  of 
Silver  Lake,  828. 

2.  Same— Subsequeni  Change  of  Authority  to  Employ— A  school 

board  anthorized  its  president  to  employ  plaintiff  as 
teacher  for  the  "winter  term."  No  provision  was  made 
as  to  what  number  of  weeks  constituted  such  term.  The 
president  employed  plaintiff  for  the  term  of  nine  montlis. 
Beld,  that  a  subsequent  action  of  the  board,  whereby  it 
attempted  to  correct  the  record,  by  stating  that  the  board 
of  directors  employed  teachers  for  six  months  only,  and 
that  the  president  was  authorized  to  close  contracts  for  '*siz 
months  only— the  winter  term,'*  did  not  affect  the  contract 
entered  into  with  plaintiff;  assuming,  even,  that  the 
teacher  would  be  bound  by  resolutions  of  the  board,  of 
which  she  had  no  actual  knowledge. — Idem. 

H.  DisOHARGB  OF  TBACHER—J7eann^— Under  Code,  section  1784,  a 
school  teacher  cannot  be  discharged  before  the  expiration  of 
her  term,  without  an  opportunity  to  be  heard.— ^/dem. 

4.  Oourts  and  Oounty  Superintendent  —  McClain's  Code,  sec- 
tion 2985,  declaring  that  any  person  aggrieved  by  any  decision 
of  the  district  board  of  school  directors  may  appeal  to  the 
county  superintendent,  does  not  prejudice  the  right  to  an 
appeal  to  the  courts,  upon  questions  involving  the  authority 
of  the  board  of  directors.— Rodgers  v.  School  District  of  Col- 
fax, 817. 

i*  Selection  of  Sohool  Bite— Revocation — A  school  board  selected 
an  old  site  whereupon  to  erect  a  new  schoolbouse,  which  was 
in  contemplation,  and  ordered  an  election  on  the  question  of 
issuing  bonds  to  build.  The  resolution  ordering  the  election 
used  the  words  "if  practicable,"  with  reference  to  placing  the 
building  on  the  old  site.  The  notice  of  election  recited 
that  it  was  proposed  to  issue  bonds  to  build  on  the  old  site  and 
the  ballots  used,  so  indicated.  Held,  after  these  bonds  were 
voted,  the  board  could  not  use  the  bonds  voted  to  build  on 
Small  figures  refer  to  sabdiyisiont  of  Index.    The  others  to  page  of  report. 
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a  new  site,  especially  where  it  does  not  appear  that  the  old 
site  was  impracticable. —/dem. 
6.  Taxation— J^5^oppe2~The  fact  that  one  of  the  directors  of  a 
school  district,  and  the  secretary  of  the  school  district  board, 
and  an  elector  who  was  not  an  officer  of  the  district,  while 
acting  as  jadges  of  a  school  district  election,  refused  to  allow 
electors  residing  on  certain  land  to  vote,  on  the  ground  that 
they  lived  outside  of  the  district,  will  not  estop  the  district 
from  thereafter  claiming  that  such  land  was  within  its  limits, 
for  purposes  of  taxation  .—Independent  District  Ottumwa  v. 
Taylor,  617. 

SELF  DEFENSE— See  Crim.  Law,  »  ". 

SERVICE  OF  NOTICE -See  Jnsdb.  *;  Omq.  Notice. 

SETTING  FIRE— Damages,  •, ';  Nbglio.  *,  •. 

SHERIFFS— See  Attach.  »;  Evid.  »;  Execution  Sale;  New  Trial, 

SHORTHAND  REPORT— See  Crim.  Law,  ";  Pbact.  Sup.  Ct.  »«. 
SIDEWALKS— See  Neqlig.  ". 
SISTER  STATE  LAW— See  Rail.  '. 
SPECIAL  FINDINGS-See  Neglig.  ". 
SPECIAL  INTERROGATORIES-See  Pract.  «,  **. 
SPECIFIC  PERFORMANCE— See  Contracts.  '^  ". 
STATUTES— CONSTRUCTION— See  Constr.  op  Stat. 
STATUTE  OF  FRAUDS— See  Contracts.  ';  Evid.  ••,  •». 
STATUTE  OF  LIMITATION-SeeLiM.  op  Act. 
STOCKHOLDERS— See  Corpor.  *.  •. 
SUPERIOR  CX)URr— See  Certiorari. 
SURVIVAL  OF  ACTIONS-See  Estates.  ». 

TAXATION— See  Drains.  \  «;  Pract.  ",  ••;  Schools,  •. 

1.  I>Qed~-PresumptionS"\]nder  Code,  section  897.  providing  that 
a  tax  deed  is  presumptive  evidence  that  the  land  was  snbject 
to  taxation,  and  had  been  listed  and  assessed,  the  fact  that  the 
county  records  do  not  show  that  the  land  was  not  assessed  for 
the  year  1870,  will  not  overcome  the  presumption  of  validity 
of  the  sale  for  taxes  for  such  year,  where  a  large  part  of  the  . 
county  records,  inclnding  the  assessor's  books,  were  destroyed 
by  fire  in  the  year  1877.— Barrett  v.  Kevane,  658. 

2*  Bquitable  Redemption— Negligence  of  Redemptioner— An 
owner  of  land,  who,  thongh  offering  to  pay  the  taxes  thereon, 
which  were  refused  by  the  treasurer,  through  mistake,  on  the 
ground  that  they  had  been  previously  paid,  knew  of  the  sale 
of  the  land  for  non-payment  of  such  taxes  before  the  expira- 
tion of  the  time  for  redemption,  and  failed  to  redeem,  is  guilty 
of  negligence  which  will  defeat  his  recovery,  in  an  action  in 


Small  flgurefl  refer  to  subdivitlons  of  Index.    The  others  to  page  o:  report. 


Digitized  by 


Google 


824  Indkx. 

Tax.    Continutd 

equity,  brought  thereafter,  to  be  allowed  to  redeem. — ^Easton  v. 
Doolittle,  874. 

8«  Government  Lcuids — Conslruction  of  StattUes — Under  Revis- 
ion 1860,  section  711,  sub-division  7,  providinfi^  that  govern- 
ment  lands  entered  shall  not  be  taxed  for  the  year  in  which 
the  entry,  location,  or  purchase  was  made;  and  section  712, 
making  all  real  estate  not  exempt  by  the  preceding  section, 
subject  to  taxation,  —  lands  entered  in  1869,  were  not 
exempt  from  taxation  for  the  year  1870,  no  matter  when  the 
patent  issued. — Barrett  y.  Kevane,  653. 

4*  Lien— Taxes  on  Personal  Property— iter*  an  ReaUy^Mart- 
gage— Code,  section  865,  providing  that  taxes  assessed  on  per- 
sonalty shall  be  a  lien  on  the  land  of  the  persons  assessed,  does 
not  make  such  lien  prior  to  the  lien  of  a  previous  mortgage  on 
land,  executed  by  the  owner. — Bibbins  v.  Polk  County,  493. 

i.  Qohoolla^TiUe  to  Taxes^A  school  district  which  has  for  thirty 
years  furnished  school  privileges  free  of  charge  to  people, 
living  on  designated  land,  and  assessed  and  collected  taxes 
during  such  time  against  such  land,  is  entitled  to  the  money 
paid  for  such  taxes  where  no  other  district  has  ever  claimed 
any  of  the  tax,  or  that  the  land  was  within  its  jurisdiction, 
although,  through  loss  of  records,  there  is  no  record  of  the 
organization  of  such  district,  or  how  such  land  came  to  be 
treated  as  a  part  thereof.— Independent  District  Ottumwa  v. 
Taylor.  617. 

6.  Voluntary  'PeLyment— Construction  of  Statute-'The  payment 
by  a  second  mortgagee  of  land,  of  a  lien  for  taxes,  inferior  to 
such  mortgage,  to  induce  the  prior  mortgagee  to  dismiss  an 
action  to  foreclose  his  mortgage,  is  not  within  Code,  section 
870;  providing  for  the  refunding  to  the  taxpayer  of  any  tax,  or 
portion  thereof,  found  to  have  been  ''erroneously  or  illegally 
exacted  or  paid."— Bibbins  v.  Polk  County,  493. 

TRANSCRIPTS-See  Praot.  Sup.  Ct.  «. 
TRANSFER  TO  EQUITY-See  Pract.  «. 
TEACHEKS-See  Schools;  Contracts,  ",  ". 
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UsuBT  TO  Wills 

USURY. 

1.  Chanffe  of  Statute— In  an  aetioQ  oq  a  note  made  before  the 
paasa^e  of  Acts,  1890,  reducing  the  legal  rate  of  interest,  an 
instrnction  which  permitted  the  inference  that  the  note  would 
draw  only  the  reduced  rate,  after  the  passage  of  the  act,  was 
eiToneous — Kassing  v.  Ordway,  611. 
2«  Jury  Question— Where  a  person  buys  a  machine,  and  sells  it 
to  another  at  an  advanced  price,  and  takes  his  note  for  it,  it  is 
a  question  for  the  jury  whether  the  transaction  was  a  device  to 
cover  usury. — Idem, 
8.  ParfirinflT—The  parties  to  a  usurious  note  indorsed  upon  it  that 
a  stated  sum  had  been  paid  for  all  usurious  interest  in  that 
and  another  note.  It  was  testified  that  this  was  done  to  purge 
usury.  Heldy  it  was  error  not  to  charge  that  usury  might  thus 
be  purged. — Idem,  . 

VACATION  OF  JUDGMENTS-See  Dam.  •;  Judg.  ».  *,  ». 

VACATION— ORDER  IN~See  Grim.  Law,  ^ 

VENUE— See  Crim,  Law,  •;  Pract.  *•,«. 

VERDICT— See  Pract.  ", «, «. 

WAIVER— See  Contracts,";  Crim.  Law,";  Insur.";  Plead.  ^ 
Pract.  ". ". 

WARRANTY— See  Contracts,  ";  Tnsur.  »•;  Plead.  •. 

WILLS-See  EviD.  «. 

1.    Advanoements—C/on^^ruc^ion— A  provision  in  a  will  that  *'the 
actual  cash  value*'  of  lands  given  to  the  testator's  sons  by 
way  of  advancement,  shall  be  considered  its  value,  if  no  sum 
is  named,  does  not  apply  to  an  advancement  to  a  son  by  a  deed 
reciting  a  consideration  of  one  dollar  and  love  and  affection, 
where  the  son  gave  back  a  receipt  contemporaneously  there- 
with, stating  that  the  property  is  estimated  as  of  a  specified 
value,  with  which  amount  he  is  to  be  charged  upon  his  share 
of  the  estate.— Ballinger  v.  Connable,  600. 
2*        Same— A  father,  after  devising  to  his  three  sons  equally,  the 
residue  of  his  estate,  provided  that,  for  purposes  of  distribu- 
tion, the  principal  of  all  advancements,  without  interest, 
should  be  considered,  as  part  of  the  residue  of  the  estate,  in 
their  hands,  respectively,  and  that,  in  case  of  conveyances, 
the  consideration  named  therein,  or  if  no  consideration  was 
named,  the  actual  cash  value  at  the  time  of  distribution, 
should  be  treated  as  the  amount  of  the  advancement.    The 
father,  several  years  prior  to  his  death,  purchased  for  one  of 
his  sons  a  farm,  and  put  him  in  possession,  but  retained 
title  thereto  in  himself.    This  farm  was  allotted  to  the  son  in 
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possessioD,  by  the  executors.  Held,  that  the  actual  casb 
value  of  the  farm  at  the  time  of  distribution  should  include 
the  value  of  the  improvements  made  thereon  by  the  son  while 
in  possession,  by  his  own  labor  and  by  the  expenditure  of 
money  charged  against  him  in  the  settlement  as  advance- 
ments; and  that  such  advancements,  made  by  the  conveyance 
of  land,  should  be  diminished,  on  distribution,  by  deducting 
said  improvements;  it  not  appearing  that  the  father  intended 
the  value  of  the  improvements  to  be  credits  against  the 
ad  vancements.— /dew. 

8*  Oonstruotion  of— A  will,  after  devising  the  testa tor^s  entire 
estate  in  trust  to  his  executor,  to  be  invested  so  as  to  produce 
an  income,  provided  that  the  income  should  be  paid  to  his 
wife  so  long  as  she  remained  a  widow;  that,  if  she  re-married, 
one-half  of  his  estate  should  be  paid  to  her,  and  the  other  half 
to  his  sister,  or  if  his  sister  was  then  dead,  divided  equally 
among  his  heirs  at  law  by  blood  kinship.  Beld^  that  the  sister, 
on  the  death  of  the  wife  without  having  re-married,  was  entitled 
to  take  only  as  an  heir.— Opel  v.  Shoup,  407. 
WITNESS— See  Crim.  Law,  >•;  Evid.  •, »,  »  ". 
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Sec.  4420 288 
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